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THE    CIVIL   LAW, 


PART  II. 


OF  SUCCESSIONS. 


THE  PREFACE. 

WHEREIN  ARE  CONTAINED  DIVERS  REMARKS,  AND  MANY 
PRINCIPLES  OP  GREAT  IMPORTANCE  IN  THE  MATTERS 
TREATED   OF  IN   THIS    SECOND   PART. 

I  3%e  Reasons  for  distinguishing  Successions  from  Engagements. 

2406.  Wb  have  distinguished  the  matters  belonging  to  suoces- 
sions  £rom  those  that  relate  to  engagements,  which  have  been  ex- 
amined in  the  first  part  For  although  successions  contain  some 
kinds  of  engagements,  such  as  those  of  the  heir  or  executor  to  the 
creditors  and  legatees  of  the  person  to  whom  he  succeeds,  and 
those  of  coheirs  and  ooexecutors  to  one  another ;  yet  it  was  not 
proper  to  consider  successions  under  this  view  of  the  engagements 
which  they  may  happen  to  contain,  because  these  kinds  of  engage- 
ments are  nowise  essential,  but  only  accessory,  to  successions: 
and  it  may  sometimes  happen  that  a  succession  contains  no  man- 
ner of  engagement,  as  in  the  case  where  there  is  one  only  heir  or 
executor  who  succeeds  to  an  inheritance  free  from  all  manner  of 
debt,  legacies,  and  other  burdens ;  whereas  in  the  matters  con- 
tained in  the  first  part,  such  as  covenants,  tutorships,  guardian- 
ships, tiie  administration  of  the  affairs  of  communities,  and  all  the 
others,  the  engagement  is  essential  to  their  nature :  and  all  these 
matters  are  of  themselves,  and  in  their  own  nature,  so  many  ties 
and  engagements  which  God  has  made  use  of  for  supporting  and 
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maintaining  the  society  of  mankind  in  all  places ;  as  it  is  the  na- 
ture of  successions  to  preserve  and  continue  it  to  all  ages.^  So 
that  it  was  necessary  to  distinguish  successions  from  all  those 
other  matters,  as  being  of  a  different  order,  which  requires  a  sep- 
arate rank. 

II.  The  Necessity  of  Successions^  and  in  what  Manner  they  hmt 

been  regtUated  by  the  Laws. 

2409.  The  NaJtwre  of  Successions^  and  their  Use.  —  Successions 
are  the  ways  by  which  the  goods,  the  rights,  and  the  charges  of 
those  who  die,  pass  to  other  persons  who  succeed  in  their  places, 
and  represent  them.  It  appears  evidently  enough,  that  succes- 
sions are  natural  in  the  order  ci  the  society  of  mankind,  and  that 
it  was  necessary  to  transmit  the  use  of  the  goods  of  the  generation 
which  passes  to  that  which  succeeds.  But  it  does  not  appear  so 
clearly  in  what  manner  this  change  ought  to  be  regulated,  and 
what  is  the  natural  order  of  it ;  that  is,  whetiier  this  order  is  natu- 
rally such,  that  the  goods  of  those  who  die  ought  to  pass  entirely 
to  their  children,  <»,  in  default  of  children,  to  their  other  near  rela- 
tions ;  or  whether  the  dying  persons  may  dispose  of  their  goods, 
in  whole  or  in  part,  in  fevor  of  other  persons  who  are  strangers  to 
them;  or  even  whether  there  might  not  be  some  other  way  of 
transmitting  tiie  goods  of  one  generation  to  another  succes* 
sively. 

2410.  Three  Ways  of  transmilting'  the  Use  of  thfi  Ooods  of  one 
Generation  to  another.  —  If  we  suppose  that,  in  the  beginning  oi 
the  society  of  mankind,  the  first  who  entered  into  that  state  did 
take  into  consideration  the  ways  of  transmitting  the  use  of  the 
goods  of  one  generation  to  another;  there  were  three  principal 
ways  which  they  could  not  fail  to  have  in  their  view,  amoog 
others  which  might  probably  occur  to  their  thoughts  in  such  a 
deliberation. 

2411.  The  first  way  is,  by  cotuudering  all  the  goods  as  if  they 
ought  to  be  in  common  to  all  men,  no  man  having  a  right  to  any 
thing  but  what  he  should  consume  for  his  own  use.  And  upon 
this  supposition,  in  whatever  mann^  this  total  community  of 
goods  among  all  men  should  be  regulated,  there  would  neither 
be  heirs  nor  successions,  in  the  same  manner  as  it  is  in  regular 
eommimities,  where  all  the  goods  of  the  community  belong  to 

•  Sm  dief<mrteenth  chapter  of  the  7)«ii&w^£ain,iip.  2. 
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the  body,  and  none  of  the  paiticiilar  memban  have  a  right  of 
property  in  any  part  of  them. 

2412.  Sitccessiomsj  Legal  and  Testameniary.  — The  two  other 
ways  Boppose  that  all  the  goods  do  not  belong  in  common  to  all 
men,  bat  that  erery  one  may  have  something  that  is  properly  his 
own,  exclusiye  of  others.  One  of  these  ways  is  that  of  legal  suc- 
cessions, which  are  so  called  because  they  transmit  all  the  goods 
of  those  who  die  without  having  disposed  of  them  to  the  persons 
whom  the  laws  call  to  the  succession  by  virtue  of  their  proximity 
of  blood,  according  to  tiieir  order  of  descendants,  ascendants,  and 
coUatoals.  The  other  is  that  of  testamentary  successions,  which 
transmit  the  goods  of  those  who  die  to  the  persons  whom  the 
deceased  have  called  to  the  succession  by  a  testament. 

2413.  Of  these  three  ways,  the  first,  wUch  would  render  all  things 
common  to  all  men,  would  be  so  full  of  inconveniences,  that  we 
see  plainly  that  it  is  impossible.     For  the  love  of  justice  and 
equity  not  being  common  to  all  men,  nor  the  only  principle  of  the 
conduct  of  each  particular  person,  the  universal  community  of  all 
goods  would  be  a  system  altogether  impracticable  among  so  great 
a  number  of  partners,  so  full  of  self-love,  and  so  much  wedded  to 
their  own  particular  interests.     And  it  would  be  equally  unjust, 
^  it  is  impossible  that  all  things  should  be  always  in  common  to 
the  good  and  to  the  bad,  to  those  who  labor  and  to  those  who  sit 
idle  and  do  nothing,  that  those  persons  who  know  how  to  make  a 
right  use  and  a  just  disiiibuticNi  of  the  goods  should  be  on  the 
same  level  with  those  who  have  neither  the  fidelity  necessary  to 
preserve  the  goods  to  the  society,  nor  the  prudence  that  is  requisite 
for  the  right  di^|>osal  of  them,  and  who  would  do  nothing  but 
consume  and  waste  them.     So  that  the  state  of  a  universal  com- 
munity, which  might  have  been  equitable  and  useful  among  men 
perfectly  just,  living  in  a  state  of  innocence,  and  free  from  passions, 
cannot  but  be  unjust,  chimerical,  and  full  of  inconveniences  among 
men  such  as  we  are  now-a-days.    And  we  ought  not  to  draw 
^ny  consequence,  from  the  societies  which  we  see  among  the 
particidar  persons  who  live  in  regular  communities,  to  a  univer* 
sal  society  of  a  whole  nation,  of  a  whole  people,  or  even  only  of 
a  town  or  other  corporation.    For  that  which  preserves  those 
^golar  communities  is,  that  they  are  not  made  up  of  many 
families,  who  are  to  be  maintained  according  to  their  condition, 
and  according  to  the  number  of  persons  in  each  family ;  but  con- 
sist only  of  single  persons,  who  are  subject  to  their  superiors,  hav- 
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ing  no  sbaie  in  the  administration  of  the  goods  and  afiaiis  of  the 
society,  and  who  are  allowed  no  other  use  either  of  the  said 
goods,  or  even  of  their  own  liberty,  but  what  is  prescribed  by  the 
rules  of  the  religious  order  which  they  profess.  This  is  what 
cannot  be  put  in  practice  in  a  body  that  is  composed  of  man; 
families. 

IIL  Of  ihe  Two  Sorts  of  Successions^  which  are  called  Legal  and 

Testamentary. 

2414.  It  is  not,  therefore,  without  reason,  that  no  government, 
where  there  has  been  any  thing  like  order,  has  ever  put  in  practice 
the  univ^Bal  conmiunily  of  all  things  among  all  men ;  but  tbej 
have  observed  the  two  other  ways  of  succession,  to  wit,  the  l^al, 
which  is  likewise  called  the  succession  of  intestates,  because  it 
takes  place  when  any  one  dies  without  making  a  testament,  and 
the  testamentartf  succession.  And  the  use  of  these  two  ways  of 
succession  has  been  differently  intermixed.  For  seeing  both  the 
one  and  the  other  have  their  foundation  in  the  order  of  society,  they 
have  been  both  received  in  all  places.  And  since  they  recipro- 
cally derogate  one  from  another,  they  have  been  reconciled  divers 
ways,  as  shall  be  explained  hereafter. 

IV.  The  Order  of  Legal  Successions. 

2415.  Three  Kinds  of  Beirs,  Descendants^  Ascendants^  and  OA- 
latercUs.  —  There  are  three  orders  of  legal  successions,  according 
to  three  orders  or  degrees  of  persons  whom  the  laws  call  to  suc- 
ceed. The  first  is  the  order  of  children,  and  other  descendants; 
the  second  is  that  of  fathers  and  mothers,  and  other  ascendants ; 
and  the  third  is  of  brothers  and  sisters,  and  other  near  relations, 
who  are  called  collaterals ;  because  that  whereas  the  descendants 
and  ascendants  are  in  one  and  the  same  line,  which  unites  them 
successively  one  to  the  other,  the  brothers  and  all  the  other  more 
remote  relations  are  among  themselves  at  the  side  one  of  another, 
every  one  in  his  own  line  under  the  ascendants  which  are  com- 
mon to  them. 

2416.  First  Order^  Succession  of  Children  to  Parents.  —  The 
first  of  these  three  orders,  which  calls  the  children  to  the  succes- 
sion of  their  parents,  is  altogether  natural,  as  being  a  consequence 
of  the  order  which  Grod  has  established,  by  giving  life  to  men  by 
the  birth  which  they  derive  from  their  parents.  For  since  life  is  a 
gift  which  renders  the  use  of  temporal  goods  necessary,  and  since 
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God  giyefl  tbem  as  a  second  benefit,  which  is  a  consequence  of 
the  fonner;  it  is  natural  that,  the  goods  being  an  accessory  to 
life,  those  which  belong  to  the  parents  should  pass  to  their  chil- 
dren, as  a  benefit  which  ought  to  accompany  that  of  life*  And  this 
rale,  which  is  part  of  the  divine  law,  as  well  as  of  human  laws, 
is  so  JQst  and  so  natoral,  that  it  is  engraven  on  the  minds  of  all 
mankind.* 

2417.  Second  Order^  Succession  of  Parents  to  Children.  —  The 
second  order,  which  calls  the  ascendants  to  the  succession  of  the 
descendants,  is  not  natural,  as  the  first  is,  which  makes  the  de- 
scendants to  succeed  to  the  ascendants.    For  as  it  is  conformable 
to  the  order  of  nature  that  the  children  should  survive  their 
parents,  so  it  is  contrary  to  the  said  order  that  the  parents  should 
outlive  their  children.     But  when  that  case  does  happen,  it  would 
be  against  natural  equity  that  the  parents  should  be  deprived  of 
the  sorrowful  comfort  of  succeeding  to  their  children,  and  that 
they  should  suffer  at  the  same  time  both  the  loss  of  their  persons, 
and  likewise  that  of  their  goods.^     And  the  same  reason  which 
tmites  to  the  benefit  of  life  that  of  the  temporal  goods,  and  which 
makes  the  children  to  receive  both  the  one  and  the  other  from 
their  parents,  demands  likewise  that,  when  the  ascendants  survive 
the  descendants  who  die  without  children,  they  should  not  be  de- 
priYed  of  their  goods ;  since,  the  children  and  the  other  descend- 
ants holding  their  life  of  their  parents,  the  goods  of  the  children 
are  destined  by  nature  for  supplying  the  necessities  of  the  life  of 
those  to  whom  they  owe  their  own.     So  that,  in  one  sense,  the 
snccession  of  ascendants  to  descendants  is  agreeable  to  the  law  of 
nature,  as  well  as  that  of  descendants  to  ascendants :  and  both 
the  one  and  tiie  other  are  a  consequence  of  the  strict  union  that  is 
between  these  persons,  and  of  the  mutual  duties  which  Grod  has 
established  between  them*    For  one  of  the  principal  effects  of  that 
union  and  of  those  duties  is  the  reciprocal  use  which  nature  gives 
to  the  children  of  the  goods  of  their  parents,  and  to  the  parents  of 
the  goods  of  their  children,  making  them  as  it  were  common  to 
both.    This  is  the  reason  why  the  laws  of  the  Romans,  even  be- 
fore they  knew  any  thing  of  the  Christian  religion,  considered  the 
goods  of  parents  as  the  property  of  their  children,  and  the  goods 

*  See  chap.  3  of  the  Tnatim  ofLnaety  no.  3.    Gen,  xr.  4  j — Zioni.  Tiii.  17 ; — Piw.  xiiL 
2^1  —  /.  7,  D.  dt  hon.  dam. 
^  L.1,i\,D.  n  tab.  teU,  nuL  txL  unde  Ub-f—l  6,  D.  de  jure  dot,i—l  15,  D.  de  woff. 
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of  the  children  aa  belonging  to  their  parents  in  the  same  manner; 
and  looked  upon  their  mutual  successions  to  one  another  to  be 
not  so  much  an  inheritance  which  brought  them  any  liew  right, 
as  a  continuation  of  that  right  which  seemed  to  make  them  mis- 
ters of  the  goods  of  one  another.® 

2418.  Remark  on  the  Succession  of  Ascendants.  —  It  is  to  be 
remarked,  touching  this  natural  equity,  which  calls  the  ascendants 
to  the  succession  of  the  descendants,  and  which  was  observed  in 
the  Roman  law,  that,  upon  anotiier  principle  of  equity,  the  cus- 
toms of  France  have  established  another  rule,  which  is,  that  goods 
acquired  by  descent  from  our  ancestors  do  not  ascend ;  that  is  to 
say,  that  the  father,  and  the  other  ascendants  on  the  father's  aide, 
do  not  succeed  to  the  goods  of  their  descendants  which  they  have 
inherited  on  the  mother's  side,  and  -vi^ch  are  called,  goods  of 
maternal  inheritance ;  and  likewise,  that  mothers,  and  the  otha 
ascendants  on  the  mother's  side,  do  not  succeed  to  the  goods  of 
their  descendants  which  came  to  them  by  the  father's  side,  and 
which  are  termed  goods  of  paternal  inheritance.     This  rule  is  a 
consequence  of  another  rule  of  the  same  customs,  which  directs 
the  goods  of  paternal  inheritance  to  be  appropriated  to  the  nearest 
heirs  of  blood  on  the  father's  side ;  and  the  goods  of  maternal  in- 
heritance to  be  appropriated  in  the  same  manner  to  the  nearest 
heirs  of  blood  on  the  mother's  side.     And  this  rule,  which  is  com* 
monly  expressed  by  these  words,  paiema  patemisj  matema  mater* 
nis,  hath  its  justice  founded  on  the  same  natural  law  which  appro- 
priates the  goods  to  the  nearest  relations.     For  this  appropriation 
of  the  goods  to  the  heirs  of  blood  does  naturally  respect  those 
who  are  of  the  family  from  whence  the  goods  come.     And  this 
justifies  the  rule,  which  deprives  the  ascendants  of  the  property  of 
the  goods  of  inheritance  belonging  to  a  descendant,  which  came 
to  him  from  another  stock,  to  the  end  that  the  goods  come  from 
one  family  may  not  pass  to  another,  as  it  would  happen  if  the 
paternal  goods  should  ascend  to  the  maternal  ascendants,  or  the 
maternal  goods  to  the  paternal  ascendants,  who  would  transmit 
them  to  their  heirs,  and  by  that  means  take  them  away  from  the 
family  from  whence  they  came.    But  these  customs  leave  to  the 
ascendants  the  movables  and  acquisitions  of  their  descendants, 
and  the  goods  of  inheritance  which  descended  from  their  stock, 
together  with  the  usufruct  of  the  goods  of  inheritance  come  frotn 

«  L.  11,  D,  de  lib.  dpo$t,fL  1,  §  18,  D.  de  weoeu,  «L 
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the  other  stock.  Which  has  this  double  effect,  that  it  preserves 
the  goods  of  inheritance  in  the  same  families  from  which  they 
came,  and  likewise  provides  what  seems  to  be  equitable  in  favor 
of  the  ascendantB. 

2419.  ne  Third  Order,  Succession  of  Cbllaierab.  —  The  third 
order  of  legal  successions,  which  is  that  of  colkUeralSj  is  founded 
on  the  same  natural  equity  which  calls  the  descendants  and  as- 
cendants to  successions.  For  the  goods  which  ought  to  pass  from 
the  deceased  to  his  descendants,  or  in  default  of  them  to  his  as- 
ceadantS)  go  naturally  to  those  who  represent  the  said  ascendants, 
and  who  derive  from  them  their  origin,  in  common  with  the  de- 
ceased. Thus,  we  may  say  in  general  of  these  three  sorts  of  suc- 
cessions, of  descendants,  ascendants,  and  collaterals,  that  all  the 
persons  who  are  united  by  birth  in  one  of  these  three  orders  are 
considered  as  one  family,  to  which  God  has  ap{»ropriated  the 
goods  of  all  the  particular  persons  whereot  it  consists,  in  order  to 
make  them  to  pass  from  one  to  the  other  successively,  according 
to  the  d^ree  of  their  nearness  of  kin.  And,  in  fine,  this  succes- 
sion by  proximity  is  so  natural,  that  it  has  been  confirmed  by  the 
divine  law.^ 

2420.  To  this  we  may  subjoin,  as  another  principle  of  the  equity 
of  succession  by  proximity  of  blood,  which  is  a  consequence  of 
the  former,  that,  although  there  were  no  other  law  for  successions 
besides  the  will  of  those  who  dispose  of  their  goods,  it  would  be 
just  and  natural  that  every  one  should  call  his  nearest  relations  to 
succeed  to  his  estate,  unless  he  should  have  particular  reasons  that 
might  oblige  him  to  dispose  of  it  otherwise.  For  the  union  which 
is  formed  by  birth  between  ascendants,  descendants,  and  collater- 
als, being  the  first  tie  which  God  instituted  among  men,  to  unite 
them  together  in  society,  and  to  engage  them  to  the  duties  of  mu- 
tual love ;  every  one,  in  the  choice  of  an  heir,  ought  to  have  regard 
to  those  persons  to  whom  God,  by  this  first  tie,  has  united  him 
more  strictly  than  to  others,  and  not  to  deprive  them  of  his  goods 
without  a  just  cause.  Thus,  we  may  say  that  the  legal  succes- 
sions have  this  in  their  favor,  that  they  are  not  only  conformable 
to  the  order  and  institution  of  nature,  which  calls  to  the  succes- 
sion the  nearest  relations,  by  the  right  of  blood,  and  by  appropri- 
ating the  goods  to  the  families;  but  they  are  likewise  most 
consistent  with  the  love  and  affection  which  those  who  dispose 
of  their  goods  ought  to  have  for  their  relations,  unless  they  have 

'  ^iaii&.ZZTii.8,9,10,  II. 
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rendered  themselves  unworthy  of  the  succession,  or  that  some 
other  reasonable  motives  may  have  induced  the  testators  to  difl- 
pose  of  their  estates  another  way.  It  is  upon  this  equity  that  the 
customs  of  France  are  founded,  which  appropriate  estates  unto 
families  in  such  a  manner,  that  they  do  not  permit  persons  to  dis- 
pose of  all  their  goods  to  the  prejudice  of  the  collateral  relations, 
even  the  most  remote,  as  shall  be  observed  hereafter. 

V.    The  Origin  of  Testamentary  Successions. 

2421.  Use  of  Testaments,  —  Testamentary  successions  have  like- 
wise their  foundation  in  the  order  of  society ;  and  we  may  observe 
in  the  said  order  different  causes  which  may  justify  the  liberty  of 
disposing  of  our  goods  by  testament  Thus,  it  may  happen  that 
a  man  has  no  relations  at  aU,  or  that  those  which  he  has  have 
rendered  themselves  unworthy  of  succeeding  him;  and  in  this 
case,  the  equity  of  a  testament  is  dear  and  evident  In  like  man- 
ner, one  who  has  perhaps  a  small,  inconsiderable  estate,  and  which 
he  owes  to  the  liberality  and  bounty  of  some  benefactor,  who  hap- 
pens to  be  at  that  time  in  great  want  and  necessity,  might  justly 
leave  either  all  his  goods,  or  a  part  of  them,  to  his  benefactor; 
and  that  to  the  prejudice  of  his  collateral  relations,  who  perhaps 
are  related  to  him  only  at  a  great  distance,  and  have  a  plentiftil 
estate  of  their  own.  It  is  just,  likewise,  that  those  persons  whose 
presumptive  heirs  are  strangers,  that  is,  aliens,  or  foreigners,  inca- 
pable of  succeeding,  may  dispose  of  their  estates  to  others.  Thus, 
bastards,  not  being  born  in  lawful  wedlock,  have  no  relations  who 
can  succeed  to  them ;  and  if  they  die  intestate,  without  leaving 
any  children  lawfully  begotten  of  their  own  body,  they  can  have 
no  heir  at  law,  not  even  their  mother.  So  that  it  is  just  that  they 
should  have  liberty  to  dispose  of  their  goods  by  testament  Thus, 
in  fine,  it  is  just  and  equitable  in  general,  that  all  persons  who  are 
capable  of  disposing  of  their  goods  should  have  liberty  to  acquit 
themselves  of  the  duties  of  gratitude,  and  of  other  engagements 
which  may  oblige  them  to  give,  if  not  all  their  goods,  at  least  a 
part  of  them,  to  other  persons  than  their  heirs  at  law,  or  next  of 
kin.  And  this  liberty  of  disposing  by  testament  is  more  especial- 
ly favorable  in  those  goods  which  the  testator  may  have  acquired 
by  his  own  labor  and  industry.  Thus,  Jacob  disposed  of  the  spoil 
which  he  had  taken  from  the  Amorites  by  the  force  of  his  arms,  in 
favor  of  Joseph,  preferably  to  his  brothers.* 

•  Gen,  xlTiii.  22. 
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2422.  From  all  these  oonsiderations  we  may  infer,  thatf  as 
legal  successions  are  natural  in  the  order  of  society,  so  likewise 
dispositions  in  view  of  death,  whether  it  be  of  all  one's  goods  or 
of  a  part  of  them,  have  their  justice  and  equity  in  the  said  order : 
and  we  see  also  that  testaments  are  authorized  by  the  law  of 

VL    I?ie  Use  of  TestamenU  reconciled  with  the  Legal  Successions. 

2423.  Tke  Origin  of  the  different  Dispositions  of  the  Roman 
Law^  asul  of  the  Customs^  with  Respect  to  Testaments,  —  It  is  be« 
cause  of  this  natural  equity,  which  is  in  the  succession  of  near 
relations,  and  of  the  natural  equity  which  appears  likewise  in  tes- 
taments, that  we  see  both  the  use  of  legal  successions,  and  also 
that  of  testaments,  receiyed  in  all  places.  But  if  it  is  just  and 
natural  that  successions  should  pass  to  the  nearest  relations  whom 
the  law  calls  to  succeed,  how  can  it  be  likewise  just  and  natural 
that  they  may  be  deprived  thereof  by  a  testament  ?  And  the  laws 
which  call  the  nearest  relations  to  succeed,  shall  they  have  their 
effect  only  when  there  are  no  dispositions  which  deprive  them  of  the 
succession  ?  Or,  seeing  these  laws  are  a  part  of  the  law  of  nature, 
will  it  not  be  just  that  they  should  have  their  effect  without  re- 
gard to  the  will  of  those  who  h^ve  goods  to  leave  after  their 
death,  and  that  at  least  they  may  not  have  power  to  deprive  their 
near  relations,  unless  it  be  of  a  part  of  their  inheritance  ? 

3424.  All  those  who  have  made  laws  to  regulate  the  matter  of 
successions  have  without  doubt  examined  this  question  ;  for  they 
have  been  sensible  of  the  natural  equity  which  calls  the  nearest 
relations  to  succeed,  and  they  have  likewise  been  persuaded  that  it 
is  just  to  allow  those  who  have  goods  to  make  dispositions  of 
them  which  may  be  executed  after  their  death.  Thus,  they  hav- 
ing all  of  them  seen  the  contrariety  which  seems  to  arise  from  the 
use  of  these  two  principles,  they  could  not  fail  to  consider,  under 
all  tiiese  views,  what  might  be  the  most  proper  means  of  recon- 
ciling them  t<^;ether.* 

2425,  They  have  not  therefore  been  ignorant,  that,  in  order  to 
make  a  tight  use  of  these  two  laws,  it  was  necessary  to  look  upon 
that  -wrhich  caUs  the  heirs  of  blood,  as  a  first  general  rule,  which 
gives  them  aD  the  goods  ct  the  succession,  when  there  is  no  just 


^  GaiaLm,  IS;  — A&u  iL  IC,  fa.;  — Gen.  Jthm.  S;  — S  Kh^  xx.  li^Uaiak 
Kxrm.  1. 
•  Soe  Trmlimef  Latet^dbap,  II,  ux  7  sad  ux  91. 
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cause  to  deprive  them  of  them.  From  whence  it  follows,  that 
when  they  granted  the  liberty  to  persons  to  dispose  either  of  all 
their  goods,  or  of  a  part  of  them,  they  supposed  that  he  who 
chooses  other  heirs  than  those  of  his  blood,  or  who  gives  a  shaie  oi 
his  goods  to  otiier  persons,  ought  to  have  some  particular  motives 
which  induce  him  to  dispose  of  his  succession  otherwise  than  the 
law  would  dispose  of  it  For  it  was  not  their  intention  to  conn* 
tenance  unreasonable  dispositions,  which  should  have  only  for 
their  motive  some  passion,  or  humor,  and  to  grant  an  incon^ide^ 
ate  liberty  of  making  all  sorts  of  dispositions,  just  or  uiyust;  since 
the  good  order  of  society  doth  not  permit,  even  in  matters  which 
have  their  effect  in  the  lifetime  of  the  parties,  dispositions  which 
may  be  any  way  inconsistent  with  decency  and  good  manners, 
and  doth  not  allow  prodigals  to  have  the  management  of  their 
own  estates.  Thus,  the  liberty  which  the  laws  grant  to  persona  to 
dispose  of  their  estates  by  a  testament  implies,  without  doubt,  ae- 
coiding  to  the  intendment  of  the  law,  this  condition,  that  the  dis- 
positions which  they  shall  make  in  so  serious  an  act  as  is  that 
of  making  a  testament  shall  be  according  to  reason.  But  al- 
though  the  intention  of  the  laws  which  permit  testaments  ought 
not  to  be  explained  in  any  other  sense,  since  we  cannot  say  that 
they  approve  indifferently  of  all  manner  of  dispositions ;  yet  there 
would  have  been  too  many  inconveniences  in  adding  to  the  law 
which  permits  testaments  the  condition  that  the  dispositions 
should  be  reasonable.  For  this  reservation  would  call  in  question 
all  manner  of  testaments,  even  those  that  should  be  the  most  con- 
formable to  prudence  and  equity ;  since  there  would  be  a  liberty 
given  from  hence  to  examine  them,  and  that,  by  considering  them 
under  a  different  view  than  what  the  testator  had,  it  would  be  an 
easy  matter  to  call  them  in  question.  Since,  therefore,  it  was  not 
convenient  to  add  to  the  law  such  a  condition,  and  since  it  was 
neither  just  nor  possible  to  prescribe  to  every  man  in  particular 
the  manner  in  which  he  ought  to  dispose  of  his  goods,  it  was  ne- 
cessary that  the  law  which  permits  testaments  should  leave  it  to 
every  one  in  particular  to  dispose  of  his  goods  as  he  himself  should 
judge  most  reasonable,  whether  by  granting  to  each  testator  an 
indefinite  liberty  to  dispose  of  all  his  goods,  or  by  restraining  this 
liberty  to  a  part  of  them ;  but  still  leaving  it  to  his  own  judgment 
and  prudence  how  he  will  bequeathe  that  which  the  law  allows 
him  to  dispose  of. 
2426.  From  all  these  general  principles,  which  all  mankind  must 
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agree  in,  we  may  reasonably  draw  this  consequence,  that,  since  it 
is  agreeable  to  the  law  of  nature  that  succession  should  go  to  the 
next  of  kin,  and  that  it  is  likewise  equitable  that  those  who  have 
goods  may  dispose  of  them  by  will,  the  spirit  and  intention  of 
the  laws  which  have  permitted  the  making  of  testaments  has 
been,  that  the  liberty  of  bequeathing  should  be  regulated  in  every 
one  according  to  prudence,  which  may  determine  the  use  of  this 
liberty  to  mofe  or  less,  according  to  the  condition  of  his  estate, 
his  family,  and  his  different  obligations  to  other  persons  besides 
his  cfaildrm,  if  he  has  any,  or  his  other  near  relations ;  for  it  is  by 
these  circumstances,  and  others  of  the  like  kind,  the  various  com- 
binations of  which  are  infinite,  that  every  one  ought  to  regulate 
his  dispositions,  and  proportion  them  to  his  substance,  and  to  the 
^Saent  ohUgations  he  lies  under.  Thus,  those  who  have  but  a 
small  estate,  and  a  great  many  children,  are  less  at  liberty  to  dis- 
pose of  their  goods  by  wiU,  than  those  who  are  rich,  and  have  no 
children.  In  like  manner,  those  persons  who  have  poor  relations 
are  nnder  a  greater  tie  and  obligation  towards  them,  than  those 
are  whose  relations  are  wealthy  and  in  a  good  condition.  Thus, 
in  general,  the  circumstances  in  which  every  one  happens  to  be 
point  out  to  him  the  use  of  this  prudence,  which  ought  to  be  his 
nile  and  guide. 

2427.  If  we  consult,  therefore,  only  natural  equity,  which  ought 
to  be  the  spirit  of  all  laws,  we  shall  be  apt  to  conclude  that  the 
principle  which  justifies  this  liberty  of  bequeathing  by  will  is 
nothing  else  but  the  equity  that  is  in  the  use  of  this  prudence. 
Thns,  it  would  seem  that  we  may  reasonably  suppose  that  those 
who  made  the  laws  conoeming  successions  did  agree  in  this  prin- 
ciple, and  were  divided  only  in  the  consequences  which  they 
<hew  from  it,  and  made  as  it  were  two  parties ;  from  whence  have 
sprang  the  two  different  sorts  of  laws  which  are  extant  concerning 
this  matter. 

2428.  The  one  is  that  of  the  Roman  law,  the  authors  whereof 
thought  it  proper  to  leave  to  every  one  an  entire  liberty  to  dispose 
of  his  goods  as  he  pleases;^  and  they  did  not  think  the  incon- 
veniences arising  from  the  bad  use  which  some  might  make  of 
this  liberty  to  be  a  sufficient  cause  why  it  should  not  be  left  com- 
mon to  all  persons ;  to  the  end  that  the  condition  of  those  who 
M  reasonable  might  not  be  restrained  within  the  bounds  which 

VOL.   II.  2 


14  THE   CIVTL   LAW.  [PART  IL 

perhaps  it  might  be  convenient  to  prescribe  to  the  conduct  of 
others. 

2429.  The  other  kind  of  law  concerning  successions  is  that  of 
the  customs  in  France,  the  authors  of  which  did  not  judge  it  con- 
venient to  leave  particular  persons  at  liberty  to  have  no  manner  of 
regard  for  natural  equity,  which  calls  the  nearest  relations  to  the 
succession,  under  pretext  of  some  few  extraordinary  occasions, 
which  might  justify  the  use  of  such  a  liberty.  And  they  were 
desirous  to  prevent  the  inconvenience  of  the  bad  use  which  might 
be  made  of  this  liberty  by  those  who  in  making  their  testamenb 
govern  themselves  by  no  other  rule  beside  that  of  their  passions, 
and  under  these  several  views,  not  being  able  to  make  different 
rules  for  the  different  sorts  of  persons,  and  not  thinking  it  reason- 
able to  suppose  that  the  greatest  part  of  mankind  would  regulate 
their  dispositions  by  a  prudent  and  wise  conduct,  they  set  bounds 
to  this  liberty  of  bequeathing  for  all  sorts  of  persons  without  dis- 
tinction. We  shall  see  in  the  following  article  some  differences 
which  it  is  necessary  to  observe  between  the  spirit  of  the  Roman 
law  and  the  spirit  of  our  customs  in  France. 

VIL  Difference  between  the  Spirit  of  the  Roman  LaWy  and  thai  of 

the  Customs  in  France. 

2430.  It  would  seem  that  the  manner  in  which  the  Romans  did 
first  put  in  practice  this  law,  which  gives  a  general  and  indefinite 
liberty  to  all  persons  to  dispose  of  their  estates  as  they  please, 
which  they  derived  from  the  Grecian  commonwealths,  was  a  con- 
sequence of  that  spirit  of  dominion,  of  which  we  see  so  many 
other  marks  in  their  whole  conduct,  from  the  foundation  of  their 
state,  whether  it  be  in  relation  to  other  nations  whom  they  con- 
quered, or  even  with  respect  to  their  own  families,  in  which  they 
had  assumed  to  themselves  an  absolute  power  of  life  and  death, 
not  only  over  their  slaves,'  but  likewise  over  their  children.**  Pur- 
suant to  this  spirit  of  dominion,  they  took  to  themselves  the 
liberty  to  dispose  of  all  their  goods  at  pleasure,  and  to  deprive,  not 
only  their  relations  of  their  successions,  but  even  their  children, 
without  any  cause.  It  is  trae,  that  this  might  have  been  a  means 
to  keep  children  in  their  duty  to  their  parents ;  but  the  bad  use 
that  was  made  of  this  liberty,  many  disinheriting  their  children 


'  L.  1,4  Ij  D.  de  his  qui  sud  vd  €d.  jur.  tuni. 

^  L,l2^inJine,D.deUb.etpoit.;-^lyk.  C  de pair,  poteH, 
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without  any  jnst  catise,  gave  occasion  to  the  receiving  of  the  com* 
plaints  of  children  against  those  testaments  which  they  called  un- 
dutiful,  as  being  contrary  to  the  duties  of  paternal  love  and  affec- 
tion.   And  even  these  complaints  were  not  received  bat  with  this 
precaution,  that  in  order  to  give  them  some  color  or  pretext,  and 
that  they  might  have  the  effect  of  annulling  those  testaments,  they 
should  be  considered  as  being  made  by  persons  who  are  not  alto* 
gather  in  their  right  senses,  and  who  were  deprived  of  the  use  of 
their  reason  at  the  time  when  they  made  them.*'     They  settled 
likewise  a  legitime,  or  certain  portion  of  the  parent's  goods,  for  the 
children,  to  whom  they  appropriate^  a  fourth  part  of  the  goods 
they  would  have  had  if  their  parents  had  died  intestate ;  ^  and 
they  allowed  likewise  fathers  and  mothers,  and  other  ascendants, 
to  eihibit  complaints  against  the  testaments  of  their  children,  as 
being  contrary  to  the  duty  and  respect  which  children  owe  to  their 
parents.*    And  at  last  the  Emperor  Justinian  thought  he  did  a 
great  deal  in  favor  of  the  children,  when  he  augmented  their  legi- 
time, by  giving  them,  instead  of  a  fourth  part,  a  third  of  the  goods, 
when  there  were  four  children,  or  a  lesser  number,  and  raising  it 
even  to  a  moiety,  in  case  there  should  happen  to  be  five  or  more 
children/    But  as  for  the  collaterals,  there  was  still  left  an  entire 
liberty  to  the  testator  to  deprive  them  of  the  whole  succession,  ex- 
cept in  one  only  case,  and  that  in  favor  only  of  brothers  and  sisters, 
who  were  allowed  to  complain  of  the  testaments  of  their  brothers 
and  sisters,  when  the  heir  instituted  by  them  was  an  infamous  or 
ignominious  person.     And  even  this  liberty  was  not  extended  to 
those  who  were  brothers  and  sisters  only  by  the  mother's  side.' 
Thus,  we  see  that  the  Eoman  law  considered  each  testator  as  a 
lawgiver  in  his  own  family,  leaving  to  him  an  absolute  power  of 
disposing  of  his  goods  according  to  his  pleasure,  under  these  reser- 
vations alone,  which  have  been  just  now  mentioned. 

2431.  The  Spirit  of  the  Customs  of  Fraaice^  in  Relation  to  Suac^ 
cessions*"^  This  disposition  of  the  Roman  law,  which  leaves  per- 
sons at  full  liberty  to  dispose  of  all  their  goods  by  testament, 
except  the  legitimes,  which  are  reserved  by  law  to  certain  persons, 
is  observed  in  the  provinces  of  France,  which  are  governed  by  the 
written  law,  that  is,  by  the  Roman  law ;  and  the  law  which  re- 
strains the  liberty  of  dispositions  in  testaments,  in  favor  even  of 

*I.S,Z>.detfio/r.fert.  '  £.  S,  4  S,  D.c&tnojf.  tetf.;— /.  6,  Ceod. 

*  U  14  et  1 5,  D.  <fe  mof'  tat.  '  NweU.  1 S,  e.  1 . 

(  L.  S7,  C,  de  inoff.  tat. 


so  THB   CIVIL  I.AW.  [PAKTIf. 

enoceed  to  them,  and  the  law  has  called  the  next  of  kin ;  whereas 
the  said  order  of  society  might  subsist  without  tiie  use  of  testa- 
mentary successions,  by  the  bare  use  of  the  succession  of  the 
heirs  of  blood,  and  the  customs  do  not  own  any  other  heirs  besides 
those  of  the  blood,  as  ha3  been  ahready  observed. 

2440.  The  third  difference  consists  in  this,  that  there  are  many 
inconveniences  which  attend  the  liberty  of  choosing  heirs.  For 
many  persons,  being  prejudiced  by  their  passions,  make  an  unjust 
choice ;  and  it  is  they  themselves  who  are  to  blame  for  these  kinds 
of  inconveniences ;  whereas  in  legal  successions  the  inconvenien- 
ces are  but  few ;  and  those  which  do  happen  cannot  be  imputed 
to  any  person  whatsoever ;  they  being  only  the  effects  of  the  divine 
providence,  and  the  natural  consequences  of  a  just  rule,  such  as 
we  see  do  attend  very  often  even  the  laws  which  are  the  most  holy 
and  sacred. 

2441.  From  all  these  reflections  we  may  draw  this  consequence, 
that,  the  legal  successions  being  mcnre  natural,  more  necessary,  and 
attended  with  fewer  inconveniences  than  the  successions  by  tes- 
tament, the  use  of  which  has  been  introduced  only  as  an  excep- 
tion to  the  rule  which  gives  the  right  of  succession  to  the  nearest 
of  kin,  the  condition  of  the  heirs  of  blood  seems  to  be  more 
favorable  than  that  of  the  heirs  named  by  testament;  and  that  in 
any  doubtful  case,  where  it  may  be  allowable  to  consider  the  favor 
of  one  or  the  other  of  these  two  kinds  of  heirs,  it  may  seem  rea- 
sonable to  decide  in  favor  of  the  heir  of  blood.     Thus,  in  the 
question  before  mentioned  concerning  the  two  testaments,  the 
former  of  which,  being  made  according  to  form,  gives  the  right  of 
succession  to  a  stranger ;  the  second,  which,  being  signed  only  by 
five  witnesses,  would  have  been  declared  null  had  it  been  made 
in  favor  of  a  stranger,  subsists  and  disannuls  the  first  testament, 
because  the  latter  calls  to  the  succession  the  heir  at  law.^     This 
dedsion  is  so  much  the  more  remarkable,  that  it  is  part  of  the 
Roman  law  itself,  which  has,  above  all  others,  favored  the  testa- 
mentary successions,  and  which  otherwise  is  so  very  nice  and 
scmpulous  in  matters  of  form.     So  that  we  may  conclude  from 
hence,  even  according  to  the  sentiment  of  those  who  have  most 
favored  testaments,  that  the  condition  of  the  testamentary  heir 
is  less  favorable  than  that  of  the  heir  of  Uood. 


^  L.2^D,de  tnjtut.  rvpl.  irr.f,  teat.,'  —  I.  SI,  4  8,  C.  cfe  te$tam.    See  the  fifth  article  ci 
llie  fourth  nectioii  of  Testaments. 
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IX.  Tke  Eeason  why  toe  have  made  all  these  Remarks, 

2442.  We  have  thought  it  necessary  to  make  all  these  remarks 
on  the  two  kinds  of  succession,  before  we  enter  on  the  detail  of 
the  roles  of  this  matter ;  and  this  we  have  done  chiefly  for  two 
reasons.  One  is,  that  we  might  give  as  it  were  in  a  plan  these 
general  ideas  of  the  nature  of  successions,  which  is  a  subject  of  a 
veij  iaige  extent.  The  other  is,  that  we  might  fix  and  lay  down 
in  this  plan  the  grounds  and  principles  on  which  depend  many 
rules  which  shall  be  particularly  explained  hereafter.  And  because 
some  other  kinds  of  succession  are  used  in  France,  which  are 
either  altogether  unknown  in  the  Soman  law,  or  which  have  by 
the  customs  of  France  some  rules  peculiar  to  them,  we  have 
tbooght  fit  to  add  the  following  remarks  concerning  them. 

X    Of  ifistUiUions  of  Beirs  by  Contract 

2443.  Besides  the  two  sorts  of  successions,  legal  and  testa- 
mentary, of  which  we  have  spoken  hitherto,  there  is  in  France  a 
thiid  kind  of  succession  of  a  quite  different  nature,  which  is  that 
of  heirs  instituted  by  contract  or  covenant,  that  is  to  say,  of  heirs 
instituted  by  a  contract  which  ascertains  to  them  the  right  of 
^accession ;  the  use  whereof  is  very  frequent  in  contracts  of  mar- 
riage, in  favor  of  the  persons  who  marry,  whether  it  be  that  they 
are  instituted  heirs  by  their  fathers  and  mothers,  or  other  ascend- 
ants, or  by  collateral  relations,  or  even  by  strangers ;  and  some 
cnstonis  allow  of  these  dispositions,  not  only  in  contracts  of  mar- 
riage, but  likewise  in  other  contracts,  as  in  a  general  partnership 
of  all  the  goods  of  the  partners. 

2444.  These  ways  of  naming  heirs  or  executors  are  called  insti- 
tutions by  contract,  which  are  lawful,  and  even  favorably  received 
in  France,  because  they  render  marriages  more  easy  and  more  fire- 
<IQent,  the  persons  who  enter  into  that  state  having  the  advantage 
of  being  assured  of  these  institutions  in  their  favor,  which  for 
this  reason  are  irrevocable ;  whereas  in  the  Roman  law  all  institu- 
tions of  heirs  by  contract  were  declared  unlawful,  as  being  con- 
trary to  the  liberty  which  every  one  has  to  dispose  of  his  estate 
by  bis  last  will  and  testament* 

2445.  Remarks  on  some  Principles  which  relate  to  Institution^  by 
GoiUracL  -*-  Seeing  these  institutions  by  contract  are  no  part  of 

*  L.  Ifl,  CikpaeUi. 
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the  Roman  law,  but  djrectly  contrary  to  it,  they  do  not  come 
within  the  design  of  this  book,  and  therefore  we  shall  not  treat  of 
them  expressly.  But  the  reader  shall  find  here  all  the  essential 
principles,  and  the  rules  w^hich  are  necessary  for  these  sorts  of  in- 
stitutions, that  is,  all  the  rules  which  are  of  natural  equity,  and 
upon  which  one  may  reason.  For  we  must  observe,  that  all  the 
rules  which  can  have  any  relation  to  institutions  by  contract  may 
be  reduced  to  these  kinds.  The  first  kind  consists  of  the  peculiar 
rules  which  each  custom  hath  established  for  those  sorts  of  insti- 
tutions ;  and  all  these  rules  are  nothing  else  but  arbitrary  statutes, 
different  according  to  the  different  customs,  and  which  are  easy  to 
be  seen  in  each  custom.  The  second  comprehends  the  rules  of 
successions,  whether  legal  or  testamentary,  which  are  of  natural 
equity,  and  which  may  be  applied  to  these  institutions  by  con- 
tract ;  and  these  sorts  of  rules  shall  be  explained  in  this  second 
part,  every  one  in  its  proper  place.  The  third  kind  is  made  up 
of  the  rules  of  covenants,  as,  for  example,  those  which  concern  the 
interpretation  of  them,  and  the  others  which  may  likewise  be 
applied  to  contracts  of  succession;  and  these  have  been  already 
explained  in  the  first  part.  So  that  this  book  shall  contain  all  the 
rules  of  natural  justice  and  equity,  and  all  the  principles  on  which 
the  decisions  in  the  matter  of  successions  by  contract  may  de- 
pend ;  and  it  will  be  sufficient  for  us  to  take  notice  here  of  one 
essential  principle,  of  great  use  in  this  matter,  and  by  which  we 
ought  to  examine  the  use  of  all  the  particular  rules  which  may 
have  any  relation  to  successions  of  this  kind. 

2446.  This  principle  consists  in  this,  that  institutions  by  con- 
tract being  of  a  mixed  nature,  and  consisting  partiy  of  testaments 
and  partiy  of  covenants,  and  by  consequence  their  rules  being  of 
the  same  mixture,  and  consisting  of  the  nature  of  covenants  as 
well  as  of  testaments,  we  ought  in  each  difficulty  to  distinguish 
which  of  these  two  sorts  of  rules  is  proper  to  be  applied  to  it; 
and  to  consider  whether  it  is  by  the  rules  of  covenants,  or  by  the 
rules  of  testaments,  that  the  difficulty  is  to  be  resolved,  according 
as  the  one  or  the  other  are  most  applicable  to  it ;  for  there  happen 
daily  in  this  matter  questions  of  both  these  natures.  And  that 
we  may  the  better  comprehend  the  truth  of  this  principle  and  its 
use,  it  will  not  be  improper  to  make  application  of  it  in  some  ex- 
amples of  general  difficulties  which  are  easy  to  be  resolved,  but 
which  may  help  us  to  judge  of  others. 

2447.  For  a  first  example,  we  may  suppose  that  it  is  made  a 


PREF.]  8UOCE88ION8.  23 

qnestion,  whether  one  who  is  inetitated  heir  by  his  contract  of 
marriage  is  at  liberty,  after  the  death  of  the  person  who  has  made 
him  his  heir,  to  renounce  the  succession,  or  whether  he  is  under 
an  obligation  to  accept  it.  If  this  question  were  to  be  decided  by 
the  rules  of  covenants,  it  might  seem  that,  as  they  form  mutual 
obligations,  and  that  he  who  has  by  contract  instituted  one  to  be 
his  heir  cannot  revoke  it,  so  in  the  same  manner  he  who  is  insti- 
tuted heir  should  be  obliged  on  his  part  to  accept  the  succession. 
But  as  it  is  essential  to  the  quality  of  an  heir  or  executor  that  he 
should  accept  the  same,  not  by  force,  but  freely  and  voluntarily, 
and  that  it  would  be  unjust  that  he  who  could  assure  to  himself 
a  necessary  heir  should  have  the  liberty  of  ruining  him,  by  bur- 
dening the  succession  with  debts,  legacies,  and  other  charges 
above  the  value  of  the  goods,  it  is  plain  that  this  question  ought 
to  be  decided  by  the  rules  of  successions,  which  give  to  heirs  the 
liberty  of  accepting  or  renouncing  them,  as  they  find  convenient 

2448.  If  we  suppose,  for  a  second  instance,  that  it  were  called 
in  doubt  whether  he  who  has  instituted  his  heir  by  a  contract  of 
marriage  may  recall  that  institution  at  his  pleasure ;  if  this  ques- 
tion were  to  be  determined  by  the  rules  of  successions,  it  would 
appear  just  that  he  might  alter  this  institution,  and  name  another 
heir.  But  because  this  liberty  would  be  directly  contrary  to  the 
intent  of  these  kinds  of  institutions,  which  is  to  ascertain  the  suc- 
cession to  the  person  who  is  named  heir  by  his  contract  of  marriage, 
and  to  give  him  that  assurance  by  a  covenant  that  is  irrevocable ; 
it  is  by  the  rules  of  covenants  that  this  question  ought  to  be  de- 
cided ;  and  according  to  those  rules,  which  make  firm  and  irrevo- 
cable whatever  has  been  stipulated  by  a  covenant,  it  is  essential 
to  such  an  institution  that  it  cannot  be  recalled. 

2149.  If,  for  a  third  example,  we  put  the  case,  that  it  were 
doubted  whether  he  who  has  made  one  his  heir  by  contract,  not 
being  at  liberty  to  revoke  this  institution,  may  nevertheless  alien- 
ate his  goods,  and  dispose  of  them  at  pleasure  in  his  lifetime,  in 
the  same  manner  as  if  he  had  made  no  such  institution.  If  this 
question  were  to  be  decided  by  the  rules  of  covenants,  there  would 
be  very  good  reason  to  doubt  .whether  the  alienations  ought  to  be 
pemiitted  without  any  bounds,  so  as  to  render  the  institution  of 
the  heir  fruitiess  and  of  no  effect,  the  person  who  has  instituted 
him  heir  having  alienated  all  his  goods,  or  contracted  debts  that 
would  exhaust  them.  But  as  this  institution  differs  from  those 
which  are  made  by  testament  only  in  this,  that  it  is  irrevocable,  to 
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the  end  that  the  heir  by  contract  may  be  sure  of  Bueceediiig  to  the 
goods  which  shall  remain  after  the  death  of  the  person  who  has 
made  him  heir ;  this  question  ought  to  be  decided  by  the  rules  of 
testaments,  which  give  to  the  heir  only  the  goods  which  the  testa- 
tor  leaves  behind  him  at  his  death,  but  do  not  deprive  him  of  the 
liberty  to  alienate  or  mortgage  them  during  his  life.  So  that  this 
heir  by  contract  could  have  no  ground  of  complaint,  unless  it  were 
on  account  of  donations,  or  other  fraudulent  alienations,  made 
with  design  to  elude  the  institution. 

2450.  It  ia  easy  to  judge,  by  these  three  examples,  in  what  man- 
ner we  ought  to  discern,  in  the  questions  which  may  happen  to 
arise  concerning  institutions  by  contract,  whether  the  difficulties 
depend  on  the  rules  which  belong  to  the  matter  of  covenants,  or 
on  those  which  are  proper  to  testaments,  or  whether  both  these 
sorts  of  rules  may  be  appUed  to  them,  in  the  cases  which  h^pen 
not  to  be  regulated  by  the  customs. 

XL   Succession  of  those  who  die  without  leaving  behind  them  omu 

Relations^  or  any  Testament. 

2451.  The  ways  of  succeeding  of  which  we  have  spoken  hith- 
erto, have  for  their  foundation  either  the  proximity  of  blood  be- 
tween the  heir  and  the  person  to  whom  he  sucoeeds,  or  the  will  of 
him  who  makes  an  heir  or  executor.  But  there  is  another  sort  of 
succession,  which  has  neither  the  one  nor  the  other  of  these  foun- 
dations, and  which,  on  the  contrary,  takes  place  only  when  he  who 
leaves  goods  behind  him  after  his  death  has  no  relations,  and  has 
made  no  will.  For  in  that  case,  it  is  necessary  that  the  goods 
which  he  has  left  behind  him  should  find  a  master ;  and  this  is 
what  the  laws  have  taken  care  of. 

2452.  Succession  of  the  Husband  to  the  Wife^  and  of  the  Wife  to 
the  Husband  —  Succession  of  the  Exchequer  for  Wani  of  Heirs.  — 
By  the  Roman  law  the  husband  and  wife  succeed  one  to  the  other, 
when  any  of  them  who  dies  first  has  no  descendants,  ascendants, 
or  collateral  relations,  and  dies  without  making  any  wilL*  And 
if  one  who  is  not  married,  and  who  has  likewise  no  heir  of  blood, 
dies  without  disposing  of  his  goods  by  will,  they  belong  to  the  ex- 
chequer, which  in  this  case  holds  the  place  of  heir.^ 

2453.  This  succession  of  the  husband  to  the  wife,  and  of  the 
wife  to  the  husband,  is  regulated  after  this  manner,  according  to 

*  L.  iM.  C.  mmk  rar.  it  uxor,  ^  L.\,Cd$  fan.  uaooNC 
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some  dutoms  in  France.    Others,  on  the  contrary,  hnye  expressly 
ordered  that  the  exchequer  should  exdnde  the  husband  and  the 
wife;  and  some,  by  a  singular  hardship,  prefer  the  exchequer,  or 
the  lord  of  the  fee,  who  has  the  rights  of  the  exchequer,  not  only 
to  the  husband  and  Tvife,  but  even  to  the  nearest  relations,  unless 
they  be  of  the  stock  from  which  the  goods  did  proceed.    But  in 
the  other  customs  of  France,  which  haye  established  nothing 
touching  this  matter,  and  in  the  provinces  which  are  governed  by 
the  written  law,  it  seems  just  to  follow  the  rale  of  the  Roman 
law:  and  we  see  likewise  that  it  is  received  into  use  by  several 
examples.    For  seeing  the  Roman  law  is  the  common  law  of 
France,  in  every  thing  which  is  not  abolished,  or  contrary  to  usage, 
it  OQght  with  much  moie  reason  to  be  received  as  law,  when  that 
which  it  ordains  is  agreeable  to  the  law  of  nature  and  equity : 
and  it  may  be  said  of  the  succession  of  the  husband  to  the  wife, 
and  of  the  wife  to  the  husband,  that  it  is  of  this  order  of  laws, 
when  other  heirs  are  wanting.    And  we  ought  not  to  look  upon 
this  manner  of  succession  as  being  any  way  derogatory  to  the 
rights  of  the  exchequer ;  for  besides  that  this  case  falls  out  so  very 
seldom,  that  the  consequence  of  it  ought  to  be  counted  for  nothing, 
the  right  of  the  exchequer  in  successions  ought  not  to  take  place, 
except  where  there  is  nobody  whom  any  law  calls  to  the  inheri- 
tance.   And  it  cannot  be  said  that  the  husband  and  the  wife  are 
not  called  to  succeed  one  to  the  other  by  any  law,  seeing  they  are 
called  thereto  by  this  common  law,  and  that  this  law  which  calls 
them  to  the  succession  one  of  another  is  founded  on  the  law  of 
natore,  and  on  the  divine  law,  which  hath  formed  so  strict  a 
tuiion  between  the  husband  and  the  wife,  and  which  of  two  distinct 
persons  hath  made  them  one,  that  they  might  be  the  source  of  the 
birth  of  men,  and  of  their  relations  to  one  another,  the  nearest  de- 
gree of  which  makes  a  much  slenderer  tie  and  union  than  that 
of  mairiage.     Thus,  seeing  marriage  is  the  source  of  the  relations 
which  give  the  right  to  succeed,  it  is  altogether  natural  to  give  to 
the  husband  and  wife  the  right  of  excluding  the  exchequer. 

2454.  As  for  the  succession  of  the  exchequer,  which  succeeds 
when  there  are  no  other  heirs,  it  is  founded  on  this,  that  the  goods 
which  happen  to  have  no  master  pass  naturally  to  the  use  of  the 
public,  and  accrue  to  the  prince  who  is  the  head  of  the  state,  and 
to  whose  use  goods  of  this  kind,  and  other  casualties,  are  appro- 
priated by  the  public,  for  the  maintenance  and  support  of  the 
princely  dignity.    Thus,  in  France  the  successions  of  those  who 

VOL.  II.  3 
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die  without  heirs,  or  without  having  disposed  of  their  estates  by 
will,  are  acquired  to  the  king.  In  like  manner  the  king  has  the 
right  of  succeeding  to  bastards,  who  leave  no  heirs  of  their  own 
body,  to  aliens,  and  to  goods  confiscated,  of  which  we  shall  speak 
in  the  three  foUowing  articles.  But  these  matters  not  coming 
within  the  design  of  this  book,  we  shall  only  observe  here,  in  gen- 
eral, the  relation  which  they  have  to  the  matter  of  successions, 
and  that  without  touching  upon  the  grants,  either  of  all  these 
rights,  or  a  part  of  them,  which  have  been  made  by  kings  to  the 
lords  of  manors  within  their  respective  lands. 

XIL   Succession  of  Bastards. 

3455.  We  must  reckon  in  the  number  of  successions  which  ac* 
crue  to  the  prince,  that  of  bastards  who  die  without  leaving  chil- 
dren  lawfully  begotten  of  their  own  bodies,  and  without  disposing 
of  their  estates  by  will.  For  by  our  usage  no  man  succeeds  to  a 
bastard  dying  intestate  but  his  children,  if  he  has  any  lawfully  be- 
gotten ;  and  they  likewise  succeed  to  nobody,  except  it  be  by  tes- 
tament This  right  of  succession  to  bastards  is  grounded  upon 
this,  that  the  succession  of  one  who  dies  intestate  is  conveyed  by 
the  relation  of  blood  that  is  between  the  heir  and  the  person  to 
whom  he  succeeds,  and  that  we  do  not  own  any  other  relation  be* 
sides  that  which  one  has  by  being  born  in  lawful  wedlock.  Thus, 
as  to  the  succession  of  bastards,  our  law  is  different  from  the  dis* 
position  of  the  Soman  law,  as  to  which  it  is  not  necessary  that 
we  should  enlarge  any  farther  here." 

XIII.   Succession  of  ForeignerSf  who  are  called  Aliens. 

2456.  There  is  yet  another  kind  of  succession  which  belongs  to 
the  king.  It  is  that  of  strangers,  who  are  called  aliens,  that  is, 
those  who  are  bora  in  a  country  that  is  not  subject  to  the  king,  or 
to  which  our  kings  have  not  granted  the  right  of  naturalization,  as 
they  have  done  to  some  neighbouring  nations.  By  virtue  of  this 
right  to  the  successions  of  aliens,  the  king  acquires  the  estate  of  a 
foreigner  who  has  not  been  naturalized  in  France  by  letters  of 
naturalization ;  which  is  founded  not  only  on  the  Roman  law,^ 

*  F.  M>  ^^^'  ^  wasen.  cogn, ; — ^  tift.  /luf.  <fs  Mnoteie.  TetiuXL  ;^  \  3,  Imt.  de  amat. 
Orpka, ;— /.  S9,  4  1,  Z>.  <fs  uioff.  tett, ;— 0.  2  e(  4,  Z>.  tux/e  coffti. ;  — Abe.  89,  c.  12 ;  —  p.  c. 
15,  eod.  See  the  eighth  article  of  the  second  section  of  Heirs  and  Executors  in  general^  and 
the  remark  on  that  article.    See  Gen.  xxi.  10 ;  zxt.  6 ;  —  Deut.  xxiii.  2 ;  —  G<d.  iv.  30. 

*  V.  I  6,  S^D.de  beared.  inst.f  —  L  1,  Ceod.!-^  Ulp.  tit,  17,  H  i  <<^*  22,  f  2. 
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the  other  stock*  Which  has  this  doable  effect,  that  it  preserveB 
the  goods  of  inheritance  in  the  same  families  from  which  they 
came,  and  likewise  provides  what  seems  to  be  equitable  in  favor 
of  the  ascendants. 

2419.  J%e  Third  Orders  Succession  of  Chllaierals.  —  The  thiid 
order  of  ]eg^  successions,  which  is  that  of  collaterals^  is  founded 
on  the  same  natural  equity  which  calls  the  descendants  and  as- 
cendants to  successions.  For  the  goods  which  ought  to  pass  from 
the  deceased  to  his  descendants,  or  in  default  of  them  to  his  as- 
cendantsy  go  naturally  to  those  who  represent  the  said  ascendants, 
and  who  d^ve  from  them  their  origin,  in  common  with  the  de- 
ceased.  Thus,  we  may  say  in  general  of  these  three  sorts  of  suc^ 
cessions,  of  descendants,  ascendants,  and  collaterals,  that  all  the 
persons  who  are  united  by  birth  in  one  of  these  three  orders  are 
considered  as  one  family,  to  which  God  has  appropriated  the 
goods  of  all  the  particular  persons  wherecrf  it  consists,  in  order  to 
make  them  to  pass  from  one  to  the  other  successively,  according 
to  the  degree  of  their  nearness  of  kin.  And,  in  fine,  this  succes- 
sion by  proximity  is  so  natural,  that  it  has  been  confirmed  by  the 
divine  law.* 

2420.  To  this  we  may  subjoin,  as  another  principle  of  the  equity 
of  succession  by  proximity  of  blood,  which  is  a  consequence  of 
the  fcurmer,  thati  although  there  were  no  other  law  for  successions 
besides  the  will  of  those  who  dispose  of  their  goods,  it  would  be 
just  and  natural  that  every  one  should  call  his  nearest  relations  to 
succeed  to  his  estate,  unless  he  should  have  particular  reasons  that 
might  oblige  him  to  dispose  of  it  otherwise.  For  the  union  which 
is  formed  by  birth  between  ascendants,  descendants,  and  collater- 
als, being  the  first  tie  which  God  instituted  among  men,  to  unite 
them  together  in  society,  and  to  engage  them  to  the  duties  of  mu- 
tual love;  every  one,  in  the  choice  of  an  heir,  ought  to  have  regard 
to  those  peisons  to  whom  God,  by  thia  first  tie,  has  united  him 
more  strictly  than  to  others,  and  not  to  deprive  them  of  his  goods 
without  a  just  cause.  Thus,  we  may  say  that  the  legal  succes- 
sions have  this  in  their  favor,  that  they  are  not  only  conformable 
to  the  order  and  institution  of  nature,  which  calls  to  the  succes- 
sion the  nearest  relations,  by  the  right  of  blood,  and  by  appropri- 
ating the  goods  to  the  families;  but  they  are  likewise  most 
consistent  with  the  love  and  afiection  which  those  who  dispose 
of  their  goods  ought  to  have  for  their  relations,  unless  they  have 

^  .A»iiii6.xzTiLS,9»l0, 11. 
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without  children.  This  is  differently  regulated  in  different  cob- 
toms,  according  to  the  conditions  which  were  agreed  on  in  relatioo 
to  this  right  when  it  was  first  established ;  in  the  same  manner  as 
we  see  the  conditions  of  fiefs  differently  regulated  in  the  original 
grants  thereof.  The  persons  who  possess  these  sorts  of  lands  and 
tenements  are  called  persons  of  a  servile  condition,  and  the  lands 
which  are  held  on  this  condition  return  to  the  lord,  whenever  the 
case  happens,  as  being  a  kind  of  succession  which  falls  to  him  by 
the  death  of  the  possessor,  and  which  might  be  called  a  reversion 
by  covenant.* 

XYL  Hie  Use  of  these  htsl  Remarks  on  the  different  Kinds  of 

Successions. 

3459.  Of  all  these  sorts  of  successions  aforementioned,  which 
transmit  estates  to  the  king,  or  to  the  lord  of  the  manor,  there  is 
not  one  which  comes  regularly  within  the  design  of  this  book,  as 
has  been  already  observed.  For  they  are  matters  which  either  be- 
long to  the  public  law,  or  to  the  customs.  But  although  these 
kinds  of  successions  come  not  properly  within  the  design  of  tiiis 
book,  yet  it  was  necessary  to  make  these  general  remarks  concern- 
ing them,  in  order,  not  only  to  give  an  idea  of  all  that  may  be 
comprehended  under  the  word  succession^  and  to  distinguish  what 
relates  to  the  successions  which  we  are  to  treat  of  in  this  second 
part  fi:om  all  that  may  have  any  relation  to  them,  but  more 
especially  to  inform  the  reader,  that  even  in  those  kinds  of  succes- 
sions which  are  either  part  of  the  public  law,  or  peculiar  to  the 
customs,  the  rules  of  succession  which  shall  be  explained  in  this 
second  part  may  be  applied  to  them  in  the  cases  where  there  is 
any  resemblance ;  such  as  the  rules  which  concern  in  general  the 
quality  of  the  heir,  the  rights  and  burdens  of  heirs,  their  engage- 
ments, and  other  rules  which  it  will  be  easy  to  discover  if  they  can 
be  of  any  use  in  those  other  kinds  of  successions,  although  no  men- 
tion be  made  thereof  in  the  places  where  they  shall  be  explained. 

*  See  the  end  of  the  preamble  of  the  fonrOi  section  oiBm  and  ExeevUn  in  genenL 

*  We  haye  not  comprehended  nnder  the  word  raooafnon  the  peailittmy  or  imall  patri- 
mony, which  some  professed  monks  may  leave  behind  them  at  ^eir  death.  For  seeing 
they  themselres  had  no  right  of  property  therein,  it  is  not  by  succession  that  that  little 
patrimony  which  they  leave  behind  them  pasaes  to  the  persons  who  are  to  have  it 
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2460.  Matters  treated  of  in  this  Book,  —  It  is  not  necessary  to 
explain  here  what  are  all  the  porticnlar  matters  treated  of  in  this 
first  book.  This  appears  sufficiently  from  the  table,  and  from  the 
plan  of  the  several  matters  which  has  been  laid  down  in  the  Treor 
tise  of  Laws.*  And  it  sufficeth  to  remark  in  general,  that,  as  there 
are  some  matters  common  to  both  kinds  of  successions,  the  legal 
and  testamentary,  it  is  of  these  common  matters  that  we  are  to 
treat  in  this  first  book,  before  we  pass  to  the  matters  which  are 
peculiar  to  each  kind  of  succession. 


TITLE   I. 


OF  HEIBS  AND  EXECUTORS  IN  GENEBAL. 

2461.  The  name  and  quality  of  heir  agree  equally  to  the  heir  at 
law  or  next  of  kin,  that  is,  the  person  whom  the  law  calls  to  the 
snccession,  and  to  the  heir  instituted  by  testament,  in  the  same 
manner  as  the  words  succession  and  inheritance  are  common  to  the 
two  kinds  of  succession,  that  by  testament  and  that  of  intestates. 
And  although  there  be  this  difference  between  the  provinces  of 
France  which  are  governed  by  their  customs,  and  those  which  are 
governed  by  the  written  law,  that  in  the  customs  they  give  the 
name  of  heir,  as  has  been  observed  in  the  preface  to  this  second 
part,*  only  to  the  heirs  of  blood,  who  are  the  heirs  at  law,  and  give 

*  8m  the  IbvteeBth  duipter,  no.  14, 15, 16,  of  the  TVwfiw  if  Lam. 
See  the  prefece,  no.  7. 
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the  name  only  of  universal  legatees  to  those  who  are  instituted 
heirs  by  a  testament ;  whereas,  in  the  provinces  which  are  governed 
by  the  written  law,  they  give  the  name  of  heir  to  him  who  is  insti- 
tuted by  testament,  as  well  as  to  him  who  is  heir  of  blood :  this 
difference  consisting  only  in  the  name,  they  are  all  of  them  eqnally 
considered  as  heirs,  and  we  may  apply  to  the  universal  legatees 
in  the  customs,  as  well  as  to  all  the  other  sorts  of  heirs,  the  roles 
which  shall  be  explained  in  this  title,  and  likewise  the  rules  con- 
tained in  the  other  tities,  in  so  far  as  the  said  rules  may  be  appli- 
cable to  them.  As  to  the  detail  of  this  first  titie  of  Heirs  and  Ez- 
ectUors  in  general,  the  table  of  the  sections  which  compose  it  shows 
plainly  enough  what  are  the  matters  to  be  treated  of  in  it 


SECTION   I. 

OF  THE  QUALITY  OF  HEIR  OR  EXECUTOR,  AND  OF  THE 

INHERITANCE. 

2462.  All  the  articles  of  this  section  agree  both  to  the  beira  by 
testament  and  to  the  heirs  at  law. 

Article  L 

2463.  Definition  of  Heir.  —  The  heir  or  executor  is  he  who  is 
universal  successor  to  all  the  goods  and  all  the  rights  of  the  de* 
ceased,  and  who  is  bound  to  acquit  aU  the  charges  and  burdens  of 
the  said  goods.* 

IL 

2464.  Thao  Sorts  of  Heirs,  —  There  are  two  sorts  of  heirs :  those 
who  are  instituted,  that  is  to  say,  who  are  named  by  a  testament, 
who  are  called  testamentary  heirs ;  and  those  to  whom  the  law 
gives  the  inheritance  on  account  of  their  proximity  in  blood,  who 
are  called,  for  that  reason,  heirs  at  law.     And  they  are  called  like- 

*  £.  9,  f  12,  D.  de  hand,  intt.f — /.  37,  D.  de  aoqmr.  vel  <m,  hand. ; — /.  2,  C  de  har. 
ad.  Ab  to  these  worck,  of  all  the  gooda  and  ail  the  righu  of  the  deoeoMd^  see  the  fiAh 
article.    And  conoenung  the  charges,  see  the  serenth  article. 

We  have  put  down  in  the  definition  what  is  said  in  the  second  of  these  texta,  that  tiie 
heir  succeeds  to  all  the  goods  and  to  all  the  rights,  although  there  may  happen  to  he  leg- 
atees who  haye  a  shan  of  the  goods;  for  the  heir  is  the  vniTeiaal  aoccewor,  and  the 
legacies  are  a  part  of  the  chaiges  which  he  is  to  acqnit. 


PSBP.]  SUCCESSIONS.  13 

agree  in,  we  may  reasonably  draw  this  consequence,  that,  since  it 
is  agreeable  to  the  law  of  nature  that  succession  should  go  to  the 
next  of  kin,  and  tiiat  it  is  Ukewise  equitable  that  those  who  have 
goods  may  dispose  of  them  by  will,  the  spirit  and  intention  of 
the  laws  which  have  permitted  the  making  of  testaments  has 
been,  that  the  liberty  of  bequeathing  should  be  regulated  in  every 
one  according  to  prudence,  which  may  determine  the  use  of  this 
liberty  to  more  or  less,  according  to  the  condition  of  his  estate, 
his  family,  and  his  different  obligations  to  other  persons  besides 
his  children,  if  he  has  any,  or  his  other  near  relations ;  for  it  is  by 
these  circumstances,  and  others  of  the  like  kind,  the  various  com- 
binations of  which  are  infinite,  that  every  one  ought  to  regulate 
his  dispositions,  and  proportion  them  to  his  substance,  and  to  the 
different  obligations  he  lies  under.  Thus,  those  who  have  but  a 
small  estate,  and  a  great  many  children,  are  less  at  liberty  to  dis« 
pose  of  their  goods  by  will,  than  those  who  are  rich,  and  have  no 
children.  In  Uke  manner,  those  persons  who  have  poor  relations 
are  under  a  greater  tie  and  obligation  towards  them,  than  those 
are  whose  relations  are  wealthy  and  in  a  good  condition.  Thus, 
in  general,  the  circumstances  in  which  every  one  happens  to  be 
point  out  to  him  the  use  of  this  prudence,  which  ought  to  be  his 
rule  and  guide. 

2427.  If  we  consult,  therefore,  only  natural  equity,  which  ought 
to  be  the  spirit  of  all  laws,  we  shall  be  apt  to  condude  that  the 
principle  which  justifies  this  liberty  of  bequeathing  by  will  is 
nothing  else  but  the  equity  that  is  in  the  use  of  this  prudence. 
Thus,  it  would  seem  that  we  may  reasonably  suppose  that  those 
who  made  the  laws  concerning  successions  did  agree  in  this  prin- 
ciple, and  were  divided  only  in  the  consequences  which  they 
drew  from  it,  and  made  as  it  were  two  parties ;  from  whence  have 
sprung  the  two  different  sorts  of  laws  which  are  extant  concerning 
this  matter. 

2428.  The  one  is  that  of  the  Roman  law,  the  authors  whereof 
thought  it  proper  to  leave  to  every  one  an  entire  liberty  to  dispose 
of  his  goods  as  he  pleases;^  and  they  did  not  think  the  incon- 
veniences arising  from  the  bad  use  which  some  might  make  of 
this  liberty  to  be  a  sufficient  cause  why  it  should  not  be  left  com- 
mon to  all  persons ;  to  the  end  that  the  condition  of  those  who 
are  reasonable  might  not  be  restrained  vdithin  the  bounds  which 

VOL.   II.  2 
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2468.  An  Inheritance  may  be  without  any  C^oods.  —  Seeing  an 
inheritance  consists  in  goods  and  rights,  subject  to  debts  and  to 
other  charges,  and  that  it  may  so  fall  out  either  that  the  debts  and 
charges  exceed  the  goods,  or  that  the  goods,  if  there  remain  any 
after  all  the  charges  are  cleared,  are  diminished,  or  even  quite  de- 
stroyed ;  this  word  inheritance  is  only  a  term  of  law,  that  is  to 
say,  which  does  not  denote  any  sort  of  goods  in  particular,  bnt 
which  signifies  in  general  the  right  which  the  heir  has,  and  which 
is  applicable  as  well  to  a  succession  that  is  overburdened  with 
debts  and  other  charges,  as  to  a  plentiful  succession,  where  there 
is  a  residue  of  goods  after  all  the  charges  are  acquitted.  Thus, 
the  heir  may  chance  to  have  only  the  bare  name,  without  any 
profit,  and  sometimes  even  with  loss.' 

VIL 

2469.  Three  Sorts  of  Charges  in  a  Succession. —  The  charges  of 
the  succession  are  of  three  sorts.  The  first  is  of  those  which  are  dae 
independently  of  the  will  of  the  deceased ;  such  as  the  debts  which 
he  owes,  the  restitution  of  goods  which  are  substituted,  if  he  had 
any  such  in  his  possession.  The  second  sort  consists  of  those 
which  he  himself  may  have  directed,  such  as  legacies.  And  the 
third  sort  is  made  up  of  those  which  may  happen  after  his  death, 
such  as  the  funeral  charges.^ 

VIIL 

2470.  The  Heir  or  Executor  is  in  the  Place  of  the  Deceased.-^ 
The  heir  or  executor  succeeding  to  the  estate,  and  to  the  burdens 
of  it,  he  puts  himself  in  the  place  of  the  deceased,  and  his  con- 
dition is  the  same  as  if  he  had  covenanted  with  him,  that,  on  con- 
dition he  would  leave  him  his  goods  after  his  death,  he  should  be 
obliged  to  pay  his  debts  and  to  acquit  the  other  charges,  and  as  if 
he  had  expressly  bound  himself  to  those  persons  to  whom  he  may 
be  under  engagements,  by  virtue  of  this  quality  of  heir  or  exec- 
utor. Thus,  the  condition  of  the  hehr  or  executor  is,  in  one 
sense,  the  same  with  that  of  the  deceased,  in  that  he  has  all  the 
same  goods,  and  the  same  rights,  and  that  he  is  obliged  to  bear 

8  L.  119,  D.  de  perft.  tigmf,; — 1 178,  S  1,  eod. 

^  The40  different  sorts  of  chaiges  shall  be  explained  each  in  its  proper  place.    See  the 
sixth  and  following  sections. 
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the  charges  of  them,  in  so  far  as  the  said  goods  and  rights  may 
pass  to  him,  as  has  been  explained  in  the  fifth  article.^ 

IX. 

2471.  I%ree  Characters  of  the  Ea^offemefU  of  the  Heir.  —  This 
engagement,  which  obliges  the  heir  or  executor  to  all  the  charges 
and  to  all  the  consequences  of  the  inheritance,  has  three  essential 
charactors,  which  it  is  necessary  to  remark  and  to  distinguish. 
It  is  irrevocable,  it  is  universal,  it  is  indivisible :  and  these  three 
qualities  have  the  effects  which  shall  be  explained  in  the  foUowing 
mles.^ 


2472.  This  Engagement  is  Irrevocable.  —  The  engagement  of 
the  heir  is  irrevocable,  and  he  who,  being  of  age,  once  takes  upon 
himself  the  quality  of  heir  shall  be  always  heir,  and  can  never, 
upon  any  pretence  whatsoever,  divest  himself  of  that  character,  or 
free  himself  from  the  engagements  which  attend  it ;  not  even  al- 
though the  goods  should  be  less  than  the  charges,  nor  under  pre- 
text of  the  loss  and  diminution  of  the  effective  goods,  nor  of  the 
charges  that  were,  perhaps,  unknown  to  him.  For  he  ought  to 
have  foreseen  these  events ;  and  he  may  be  charged  with  having 
fonnd  in  the  succession  goods  which  he  has  concealed,"^  unless  he 
had  taken  the  precaution  to  accept  the  inheritance  under  the  ben- 
efit of  an  inventory,  of  which  we  shall  speak  more  fully  under  the 
second  title. 

2473.  £  is  Universal.  —  The  engagement  of  the  hehr  is  univer- 
^  and  extends  itself  to  all  the  debts  owing  by  the  deceased,  and 

'  £•  8,  f  Mb.  D,  ^ttiib.  ex  aatis.  mi  joom.  eatur;  —  §  5,  inf.  Inst,  de  M.  qtuR  guati  ex  corOr. 
*^- ; — I  59,  D.  de  reg.  jur. ; — 2. 1 20,  eod.  The  engagement  of  the  heir  cannot  be  looked 
QpoQ  u  a  kind  of  contract,  as  it  is  called  in  these  texts,  without  supposing  that  he  has 
*°S>ged  himself  to  some  person.  Which  may  he  applied  to  an  engagement  towards  the 
^'i=<*Md,  hj  a  retioactiye  effect,  or  towards  his  memory,  and  to  an  engagement  towards 
the  creditors  and  legatees.  See,  concerning  the  engagement  towards  the  deceased,  the 
foortecnth  article. 

We  call  that  a  retroactiTe  effect,  which  makes  a  thing  that  has  happened  after  another 
^  ^  conndered  in  snoh  a  manner  as  to  gire  it  the  same  effect  as  if  the  last  thing  had 
opened  at  the  same  time  with  the  first. 

^^  is  a  consequence  of  the  preceding  articles,  and  of  those  which  follow. 
^-  7,  S  10,  inf.  D.  de  minor. ; — /.  8,  D.  de  acquir.  tfti  omit  hcered. ;  —  I.  4,  C.  de  repud. 
*^.    See  the  seTenteenth  article.    We  hare  added  in  the  article  these  woids,  tr^ 
^9  of  0^  that  we  might  not  comprehend  minors  within  this  mle  \  as  to  which,  see  tho 
^th  and  following  arttdes  of  the  second  section  of  /Zeacunbns. 
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to  all  the  kinds  of  obligations  to  which  the  deceased  was  a  party, 
and  which  might  affect  his  estate.  As  if  he  was  under  any  en- 
gagement on  account  of  things  which  he  had  sold,  bought,  ex- 
changed, hired,  or  let  to  hire,  or  other  covenants ;  if  he  was  en- 
gaged in  any  tutorship,  or  other  administration ;  if  he  was  surety 
for  other  persons ;  if  he  had  succeeded  to  some  inheritance.  And 
in  general,  the  heir  or  executor,  who  has  taken  upon  him  that 
character,  has  obliged  himself  indefinitely  to  all  the  charges  which 
the  deceased  owed,  and  likewise  to  those  which  the  deceased  may 
have  imposed  upon  him  by  a  testament,  or  other  disposition.  For 
by  succeeding  to  all  the  goods  of  the  inheritance,  he  subjects  him- 
self to  all  the  charges  without  distinction.'' 

XIL 

2474.  a  is  iuUvisibk.  —  The  engagement  of  the  heir  is  indivis* 
ible,  for  he  cannot  confine  his  acceptance  of  the  succession  either 
to  any  certain  kind  of  goods,  or  to  a  certain  portion  of  goods  of 
the  same  kind,  so  as  to  diminish  the  charges  in  proportion.  And 
even  although  it  were  a  testamentary  heir,  instituted  for  two  dif- 
ferent portions  of  the  inheritance,  one  of  which  should  be  left  him 
on  conditions  which  he  should  agree  to,  and  the  other  portion  left 
on  conditions  which  he  should  not  approve  of,  yet  he  could  not 
renounce  the  one  and  accept  the  other.  And  much  less  can  the 
heir,  having  once  accepted  the  inheritance,  divide  the  charges 
thereof,  in  order  to  free  himself  either  from  some  of  them,  or  from 
a  part  of  each  of  them,  under  pretext  that  there  are  not  goods  suf- 
ficient to  acquit  all  the  charges,  or  even  that  the  whole  goods  and 
the  whole  rights  of  the  succession  are  entirely  perished.^ 

XIIL 

2475.  7%e  Inheritance  is  divided  among  the  Coheirs. — Although 
the  quality  of  heir  be  indivisible  in  the  sense  explained  in  the  fore- 


"  L.  62,  D.  de  reg.  jvr. ;  —  I.  2,  C.  de  hated,  ad.    See  the  sixteenth  article. 

**  LL  I  et  2j  D.  de  acq,  vd  omiU.  haired. ; — /.  20,  C,  de  jur,  ddib.  f  —  L  10,  D.  de  acq.  vd 
omiu  haered.  The  rale  explained  in  this  article  is  not  contrary  to  that  rule  of  the  cas* 
toms,  by  which  the  succession  of  one  who  leaves  behind  him  goodfl  paternal  and  goods 
maternal  ought  to  be  divided ;  and  the  relations  of  the  father*s  side,  who  succeed  to  the 
paternal  goods,  are  not  bound  for  the  debts  and  charges  which  ought  to  be  acquitted  oot 
of  the  maternal  goods ;  as,  on  the  contrary,  the  heirs  of  the  mother's  side  who  sncceed  to 
the  maternal  goods  are  not  answerable  for  the  debts  and  charges  which  respect  only  the 
paternal  goods.  For  these  two  kinds  of  goods  are  considered  as  two  different  saoeessioos 
which  go  to  different  heirs. 
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going  article,  yet  the  goods  and  charges  of  the  inheritance,  which 
one  sole  heir  cannot  divide  in  order  to  free  himself  of  a  part  of 
them,  may  nevertheless  be  divided  among  the  heirs,  when  there 
are  more  than  one,  according  to  the  portions  which  may  belong  to 
each  of  them,  whether  the  same  be  regulated  by  the  law,  as  if  they 
are  heiis  to  an  intestate,  who  are  called  jointly  to  the  succession, 
or  by  a  testament,  if  they  are  testamentary  heirs.  And  they  may 
likewise  in  their  partitions  divide  among  themselves  the  goods  and 
the  charges  in  what  manner  they  please,  as  shall  be  explained 
heieafter  in  the  proper  place.' 

XIV. 

2476.  3%e  Succession  not  as  yet  entered  to  represent  the  De* 
ceased.  —  Since  it  often  falls  out  that  the  inheritance  remains  for 
some  time  without  a  master,  either  because  he  who  ought  to  suc- 
ceed is  absent,  or  that  he  deliberates  whether  he  shall  accept  or 
renounce  the  inheritance,  and  that,  during  these  intervals,  it  may 
happen  that  some  right  may  accrue  to  the  succession,  or  that  it 
may  be  engaged  in  new  charges,  or  other  affairs,  the' said  inherit- 
ance is  therefore  considered  as  holding  the  place  of  master,  and 
as  representing  the  deceased  to  whom  the  goods  did  belong.^ 

XV. 

2477.  3%«  Bsir  is  reputed  such  from  the  Moment  of  the  Death  of 
the  Person  to  whom  he  succeeds.  —  After  the  inheritance  which  had 
lain  some  time  without  a  master  is  accepted  by  the  heir,  his  ac- 
ceptance of,  or  entry  to,  the  inheritance  has  this  retroactive  effect, 
that  it  makes  him  to  be  considered  in  the  same  manner  as  if  he 
had  entered  to  the  succession  in  the  moment  that  it  fell  to  him  by 
the  death  of  the  person  to  whom  he  succeeds.  And  whatever 
space  of  time  there  may  have  been  between  the  said  death  and 
the  act  by  which  he  takes  upon  himself  the  quality  of  heir,  it  will 
^  the  same  thing  as  if  he  had  declared  his  acceptance  at  the  time 
of  the  death:  and  as  he  will  have  all  the  goods  which  may  have 
Aiigmented  the  succession,  so  he  will  be  also  bound  for  all  the 
charges  that  have  fallen  out  since  the  death  of  the  person  to  whom 
lie  succeeds.' 

f  See  the  ninfh  section  of  this  title,  and  the  first  section  ^Partitions. 

^  I'  116,  S  3,  D.  de  Ugat.  1 ;  — 2.  31,  inf.  D.  de  htertd.  instU. 

'  I.  S4,  D.deaoq.vd  oaUtt,  hared, ; — /.  193,  D  dt  rtff.  jur. ;  ~  1. 138,  D.  tod.  See  the 
^  iection  of  the  sixth  article.  We  have  not  explained  in  this  article  what  is  meant 
^  the  word  rdroactite^  having  already  explained  it  in  the  remark  on  the  eighth  article. 
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XVL 

2478.  Several  Successions  of  one  Heir  to  another  pass  all  of  them 
to  the  last  Heir. — It  follows  from  the  preceding  rules,  that,  the 
heir  being  universal  successor  to  all  the  goods,  and  bound  inrevo- 
cably  and  without  distinction  for  all  the  charges,  if  the  person  to 
whom  he  succeeds  had  likewise  succeeded  to  others,  the  goods 
and  chattels  which  remain  of  the  successions  which  the  deceased 
had  inherited  pass  to  his  heir.  And  whatever  number  of  heirs 
there  may  have  been  successively  one  to  the  other,  whether  by 
testament  or  without  testament,  he  who  succeeds  to  the  last  of 
the  said  heirs  succeeds  to  all  the  others,  and  will  be  liable  for 
all  the  charges  of  those  successions,'  although  in  the  last  succes- 
sions there  should  be  no  goods  belonging  to  any  of  the  former; 
for  the  charges  of  each  succession  are  transmitted  from  one  heir 
to  the  other:  thus  the  last  heir  takes  them  all  upon  himself. 

XVIL 

2479.  7%e  Heir  who  divests  himself  of  the  Inheritance  is  never* 
theless  bound  for  all  the  Cha/rges.  —  It  follows,  also,  from  the  same 
rules,  that  he  who  has  once  entered  to  an  inheritance,  or  done  any 
act  which  may  be  construed  as  taking  upon  him  the  quality  of 
heir,  according  to  the  rules  which  shaU  be  explained  in  the  first 
section  of  the  third  title,  shall  remain  always  heir ;  and  although 
he  should  afterwards  divest  himself  of  the  inheritance,  whether  it 
be  by  making  it  over  to  another  by  a  deed  of  pft  or  by  sale,  or  by 
leaving  it  to  the  person  who  next  to  him  had  the  right  to  succeed, 
or  by  abandoning  it,  or  disposing  of  it  otherwise  in  any  manner 
whatsoever,  he  will,  nevertheless,  be  always  accounted  as  heir, 
and  be  liable  for  all  the  charges.  For  the  engagement  by  which 
he  took  upon  himself  the  quality  of  heir  is  irrevocable.  But  he 
may  be  warranted  against  all  the  burdens  of  the  succession  by 
the  person  to  whom  he  shall  have  sold,  given,  or  yielded  up  his 
right' 

XVIII. 

2480.  He  who  receives  a  Sum  of  Money  to  abstain  from  the  Sue- 
cession  is  reputed  Heir.  —  We  may  place  in  the  same  rank  with 

*  £.  7,  f  2,  Z>.  de  acq.  vd  omiit,  hated. ; — /.  3,  D.  de  hared.petii. ;  —  /.  194,  D.  de  reg.  Jur. ; 
~~  /.  uU.  C.  de  hared.  ituUt. ; — L  65,  D.  de  verb,  ngnif. 

^  L.  S,  C.  de  Ugat.;-^l.  7,  inf.  D.  de  minor.  See  the  following  article,  and  the  eighth, 
mnth,  and  tenth  artides  of  the  first  section  of  the  third  title. 
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the  heir  whO|  having  once  accepted  the  sacoession,  does  afterwards 
dispose  of  it,  him  who  renounces  it  for  a  certain  price,  that  it  may 
go  to  the  person  who  next  to  him  has  the  right  to  succeed.  For 
although  he  may  seem  not  to  be  heir,  having  renounced  the  suc- 
cession, yet  he  really  and  truly  sells  his  right  of  inheritance,  which 
no  one  can  do  but  as  being  heir.  In  the  same  manner  as  every 
one  who  sella  any  other  thing  declares  himself  to  be  master  of  it, 
and  by  divesting  himself  of  it  be  exercises  a  right  of  proprietor. 
Thus,  the  heir  who  for  a  certain  price  renounces  the  succession 
remains  still  heir  with  respect  to  the  creditors  and  legatees,  al- 
thongh  he  loses  the  rights  appertaining  to  that  quality  with  respect 
to  him  to  whom  he  has  made  them  over.* 

XIX. 

2481.  The  Succession  of  SUestales  does  not  take  placcj  if  there 
if  a  Testament  which  subsists,  —  When  the  question  is  to  know  to 
whom  the  succession  of  a  person  deceased  doth  appertain,  we  must 
always  first  inquire  whether  he  has  disposed  of  it  by  wilL  For 
whether  the  testator  have  children  or  not,  he  may  make  disposi- 
tions which  change  the  order  of  the  succession  of  intestates,  and 
which  ought  to  be  executed.  So  that,  in  order  to  know  who  has 
the  ri^t  to  the  goods,  we  must  always  begin  with  the  testar 
ments.* 

XX. 

2482.  ^the  Portions  of  (he  Heirs  are  not  regulated^  they  VfiU  be 
equcL  —  If  there  are- several  testamentary  heirs,  whose  portions  of 
the  inheritance  are  not  regulated  by  the  testament,  or  several  heirs 
to  one  dying  intestate,  and  the  law  has  not  determined  the  shares 
which  every  one  ought  to  have,  they  shall  be  equal.  For  it  being 
necessary  to  divide  the  inheritance,  and  there  being  no  reason  for 
^  inequality  in  the  partition,  the  heirs  ought  all  of  them  to  have 
as  much  the  one  as  the  other.^ 


^  L%D.  ri qms <m.  eotu.  te^.;-~l.  1,  C.  si omiMa Mt eaui, UUam,  See  the  ninth  arti- 
cle of  the  fint  section  of  the  third  title. 

*  L.  39,  D.  de  acquir.  velom.  hter.  ;—l  70,  eod.  The  rule  explained  in  this  article  has 
i^othing  in  it  contrary  to  what  has  been  said  in  the  prefieu»,  no.  8,  touching  the  question, 
▼bidi  of  the  two  sorts  of  snccession  is  most  farorable,  whether  that  of  the  heirs  by  testa- 
ment, or  that  of  the  heus  of  blood ;  for  here  we  speak  only  of  eases  where  the  testament 
o«gfct  to  haTe  its  effect. 

^  £.  9,  t  IS,  Z>.  de  hared.  inatit.  We  have  said  hi  this  article,  with  respect  to  the  htln 
of  one  djing  intestate,  that  their  portions  shall  be  equal  if  the  Uw  does  not  legidale  tb«tt. 

▼OL.  II.  4 
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SECTION    II. 

WHO    MAY    BE    HEIR   OR   EXECUTOR,   AND  WHO    ARE   THE   PBH80N8 

INCAPABLE    OF    THAT   QUALITY. 

2483.  In  order  to  know  who  may  be  heir  or  executor,  it  is  neces- 
sary to  know  who  are  the  persons  incapable  of  this  quality;  for 
these  being  excepted,  all  others  are  capable  of  it  There  are  two 
sorts  of  persons  who  cannot  be  heirs  or  executors,  those  who  are 
incapable  of  this  quality,  and  those  who  have  rendered  themselres 
unworthy  of  it  We  shall  explain  in  this  section  the  causes  which 
render  persons  incapable  of  succeeding,  and  in  the  following  sec- 
tion those  which  render  persons  unworthy  of  it  The  incapacities 
of  succeeding  may  respect  both  the  successions  of  intestates^  and 
the  testamentary  successions :  and  it  will  be  easy  to  perceive  in 
each  article  the  effect  of  the  incapacity  with  regud  to  these  two 
sorts  of  succession. 

2484.  It  is  to  be  observed,  touching  the  causes  which  render  per* 
sons  incapable  of  succeeding,  that,  besides  those  which  shall  be 
explained  in  this  section,  there  is  one  which  is  received  in  some 
customs  of  France,  which  exclude  the  dau^ter,  who  is  married  by 
her  father,  and  even  without  giving  her  any  portion,  not  only  from 
the  succession  of  her  father,  but  from  all  other  successions  of  in* 
testates,  both  in  the  direct  and  collateral  line,  when  there  are  male 
children,  or  issue  of  male  children.  And  by  a  universal  usage, 
this  exclusion  hath  been  extended  to  daughters  who,  being  married 
and  endowed  by  their  father,  renounce  all  successions  that  may 
faU  to  them  by  the  death  of  any  one  dying  intestate,  in  favor  of 
the  male  issue,  which  begets  an  incapacity,  or  rather  an  exclu* 
sion  by  agreement  from  the  said  successions,  founded  on  the  re- 
gard that  is  shown  to  the  male  issue,  in  order  to  preserve  the 
estates  in  the  families ;  the  daughters  who  are  married  finding  in 
the  family  of  their  husbands  the  same  advantages  which  they 
leave  to  their  brothers  and  their  descendants  when  they  go  out  of 


For  it  may  happen  among  coheirs  to  one  dying  intestate,  fiiat  their  portions  are  not 
equal  because  of  the  right  of  representation.  Thus,  for  example,  if  there  are  sererml 
children  of  a  son  deceased,  who  divide  with  their  nnde  the  snccession  of  their  grand- 
father, they  will  hare  no  more  among  them  all  than  the  moiety  which  their  father  would 
have  had,  and  the  other  moiety  will  go  to  their  nnde.  And  it  happens  often  in  the 
toms  of  Fnnee,  that  there  are  different  heirs  to  different  goods. 
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their  own  family.  And  this  usage  is  justified  by  the  example  of 
the  divine  law,  which  excluded  the  daughters  from  the  inheritance 
of  their  fathers,  as  long  as  there  was  any  of  the  male  issue  alive.* 
We  may  consider  likewise  as  another  reason  for  this  usage  of  the 
exclusion  of  daughters,  who  by  their  marriages  renounce  their  right 
to  all  legal  suooessions  in  favor  of  the  males,  and  of  their  descend- 
ants, the  nnoertainty  of  events,  which  makes  it  to  be  thought  rea- 
sooahle  that  the  father,  in  giving  to  bis  daughter  a  marriage  portion, 
may  lawfully  impose  on  her  this  condition,  that  the  portion  which 
he  gives  her  in  band  and  at  present  shall  be  to  her  in  lieu  of  the 
uncertain  hopes  of  all  intestate  successions  that  might  here- 
after fall  to  her*  But  this  exclusion  doth  not  extend  to  testamen- 
tary dispositioiis ;  and  this  renunciation  of  a  married  daughter 
does  not  render  her  incapable  of  dispositions  made  in  prospect  of 
death  for  her  benefit,  whether  it  be  by  other  persons,  or  even  by 
her  father. 

2485.  Seeing  this  exclusion  of  daughters  by  a  renunciation  in 
their  contract  of  marriage  is  not  a  part  of  the  Roman  law,  but  is 
directly  contrary  to  it,^  it  is  not  a  matter  that  comes  properly 
withm  the  design  of  this  book ;  but  we  have  thought  fit  to  make 
this  remarii  upon  it.  And  we  may  add,  that  the  reader  shall  have 
here  all  the  rules  that  are  essentied  to  the  matter  of  this  renuncia- 
tion; for  they  depend  on  the  rules  of  covenants,  and  on  those  of 
sacoessions,  which  are  here  explained :  and  we  shall  likewise  insert 
here  the  rules  which  concern  institutions  by  contract,  pursuant  to 
the  remark  wbich  has  been  made  on  this  subject  in  the  preface, 
nalO. 

2486.  Lastly,  it  may  be  remarked  on  thb  subject  of  the  in- 
capacity of  succeeding,  that,  besides  that  of  the  daughters  who 
have  renounced  their  right  to  all  intestate  successions,  there  is  an- 
^yther  sort  of  incapacity  introduced  by  the  ordinances  and  some 
other  customs  of  France,  with  respect  to  testamentary  successions, 
from  which  they  exclude  certain  persons.  Thus,  the  ordinances  of 
France  annul  all  deeds  of  gift,  or  testamentary  dispositions,  made 
by  donors  or  testators,  in  favor  of  their  tutors,  curators,  and  other 
administrators  during  their  administration,  or  to  other  persons  for 
their  behoof;"  which  some  customs  extend  to  other  persons,  from 
whom  the  donors  or  testators  may  receive  0uch  impressions  as  may 

'  iVM.  xxTii.  >»  X.  Kb.  Z>.  dB  jMf  ; — i.  3,  C.  dB  coOaL 

*  Ordiuuiccg  of  1539,  art.  131,  tod  of  1549,  art.  a. 
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diminish  the  liberty  of  disponng.  Thus,  upon  the  like  coIlside^ 
ations,  or  upon  other  Tiews,  some  enstoms  exelode  the  hnsband 
and  the  wife  from  receiving  any  benefit  by  dispositions  made  in 
favor  one  of  another :  which  some  enstoms  restrain  to  the  dispo- 
sitions made  by  the  wife  in  favor  of  her  husband,  not  prohibiting 
those  of  the  husband  in  favor  of  the  wife.^  But  there  is  this  dif* 
ference  between  these  incapacities  or  exclusions  regulated  by  tke 
ordinances  and  by  the  customs,  and  the  incapacities  treated  of  in 
this  section,  that  these  are  founded  on  qualities  which  respect  the 
state  of  the  persons,  and  render  them  incapable  by  reason  of  some 
personal  defect,  whereas  the  others  are  founded  on  motives  whidi 
have  no  relation  either  to  the  state  of  the  persons  or  to  any  defect; 
but  which  respect  only  some  advantage  for  the  good  (tf  &iniliea 

Art.  L 

2487.  AU  Persons  may  be  Heirs  or  Executors^  if  there  is  no  bh 
pediment.  —  All  persons  may  be  heirs,  whether  it  be  to  intestates, 
if  the  law  calls  them  to  the  succession,  or  that  they  be  named  by 
a  testament;  provided  there  be  no  cause  which  ezdudeB  them 
from  the  right  of  succeeding.* 

IL 

2488.  Two  Sorts  of  Incapacity,  with  Respect  to  the  Two  Sorts  of 
Succession.  —  There  are  some  persons  who  are  incapaUe  only  of 
succeeding  to  intestates,  and  who  are  capable  of  testamentary  suc- 
cessions, such  as  bastards.  And  there  are  some  who  are  incapable 
of  both  kinds  of  succession,  such  as  foreigners,  who  are  called 
aliens,  and  others ;  of  which  we  shall  speak  hereafiter.^ 

IIL 

2489.  Ti^  Sorts  of  Incapacity^  with  Respect  to  their  Camses.— 
The  causes  of  incapacity  of  succeeding  are  of  two  sorts.  There 
are  some  causes  which  are  natural,  such  as  the  cause  of  the  inca« 
padty  of  stillborn  children ;  and  there  are  others  regulated  by  the 
laws,  such  as  that  of  the  incapacity  of  professed  monks.* 

^  By  the  Koman  law  the  husband  and  wife  were  allowed  to  give  to  one  another  bj  do* 
nations  made  in  prospect  of  death,  bat  not  bj  donations  that  should  take  effect  in  their 
Hftthne.  r./.l,Z>.  de  d(mat.int.  trir.  et  vr.;— ^  82,6orf.;  — rf. /.  1,  H  S«tS.  See  tbe 
preamble  to  the  title  of  Donations. 

*  Capacity  arises  from  thence,  that  there  is  no  incapacity. 

^  See  the  eighth,  ninth,  tenth,  and  eleventh  aiticlM. 

'  See  the  following  article,  and  articte  10. 
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IV. 
2490.  Cf  SOBwm  CkUdret^  and  cf  those  bom  wUhota  Hmum 
Shape.  —  StiUbom  children,  although  tfaej  were  alive  in  their 
mothei'B  womb  at  the  time  that  any  raocoBsion  fell,  whether  it  be 
of  one  dying  intestate,  or  of  one  who  had  made  a  testament  that 
might  belong  to  them,  do  not  snooeed ;  and  consequently  they  do 
not  transmit  that  snooession  to  the  persons  who  would  succeed  to 
them,  if  they  had  died  only  after  thc^  birih.  For  they  could  never 
be  leekoned  in  the  number  of  persons  capable  of  aoquiiing  goods ; 
since  it  may  be  said,  that  tbej  never  had  any  existence  in  this 
world,  and  by  consequence  could  never  have  right  to  any  thing 
in  it.^  And  the  some  incapacity  excludes,  with  much  greater 
reason,  tiiat  which  is  born  of  a  woman  without  human  shape, 
although  it  may  have  had  life ;  for  it  is  a  monster,  or  a  mass  ol 
flesh,  which  cannot  be  ranked  in  the  number  of  persons.* 

V. 

3491.  Children  who  die  as  soon  as  the^  are  bom  succeed. — 
Children  who  are  bom  alive,  although  they  die  immediately  after 
their  birth,  are  capable  of  the  successions  which  fell  in  the  interval 
between  their  conception  and  their  birth.  Thus,  a  child  who  was 
bom  alive  after  the  death  of  his  father,  and  who  died  in  the 
moment  after  his  birth,  would  succeed  to  him.  And  if  there  was 
a  testament  which  had  called  another  person  to  the  succession,  it 
would  be  annulled  by  the  said  birth.' 

BfiHUULS    ON   THE    PRECEDING    AbTICLB. 

2492.  Wheiher  a  Child  bom  before  Us  Time^  but  bom  oKve^  can 
inheHL  —  From  the  rule  explained  in  this  article,  and  the  laws 
here  dted,  there  naturally  arises  a  question,  which,  being  of  fre- 
quent use,  deserves  our  consideration ;  that  is,  whether  among  the 
children  capable  of  succeeding  we  ought  to  reckon  those  who, 
being  bom  before  their  time,  cannot  lire,  and  are  bom  for  no  other 
end  but  to  die.    This  question  is  never  moved  on  account  of  the 


'  Zu  129,  D.  de  vait.  ngnif. ; — /.  S,  C.da  pott,  heered,  imt.    See  the  following  article. 

*  Xfc  14,  Z>.  de  dot.  horn. ; — v.  /.  135,  D,  de  verb,  dgnif.  See  the  fourth  artide  of  the 
fink  aectkmof  PtnofM,  and  iheae  last  worda  of  the  third  law,  C.  depoei.  hand,  nut.,  dted 
CO  l2i«  foUowing  artidei  at  vimit  ad  oriem  iotut  prooueU^  ad  nuBum  deeUnam  monetnim  W 


'  /^  2,  a  <b  pott,  hatred.  wtUt.f-^l  12,  ^l^D.de  W>.  etpoet.  hatred,  itutf^l  8,  C.  de 
hetrei,  wtL 

4* 
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interest  of  the  children  themsehres,  bat  because  of  the  concern 
which  other  persons  have  in  it  Thus,  for  example,  if  a  Tvidow, 
being  with  child,  is  deliTeied  after  the  death  of  her  husband  of  a 
child  of  four  or  five  months  old,  which  dies  as  soon  as  it  is  bom, 
the  question  will  be  between  this  widow,  who  will  demand  that 
which  the  law  gives  her  of  her  child's  paternal  goods,  alleging, 
that  her  child  succeeded  to  its  fatfa^ ;  and  the  heiis  of  the  father, 
who  will  pretend  that  the  child,  not  having  been  able  to  live,  was 
not  capable  of  succeeding ;  in  which  question  it  will  be  necessary 
to  determine  whether  the  child  did  succeed  to  its  father,  or  not 
And  it  would  be  the  same  thing  with  respect  to  the  maternal 
goods  of  the  child,  if,  the  child  having  survived  its  mother,  who 
died  in  childbed,  the  father  should  demand,  in  opposition  to  the 
heirs  of  the  mother,  that  which  he  ought  to  have  of  the  maternal 
goods  of  the  said  child. 

2493.  In  this  question,  the  heirs  of  the  father,  or  those  of  the 
mother,  would  say  in  one  word,  that  seeing  this  child  could  not 
live,  it  could  not  succeed ;  that  being  incapable  of  using  or  stand* 
ing  in  need  of  any  temporal  goods,  it  is  incapable  of  acquiring 
any,  and  consequently  of  having  any  share  in  a  succession.  And 
the  father  and  mother  would  say,  on  the  contrary,  that  if  the  child 
is  born  alive,  it  is  a  sufficient  reason  why  it  should  be  counted  in 
the  number  of  children ;  that  the  birth  of  any  person  places  bim  in 
the  world  in  the  rank  of  men,  who  are  really  and  truly  children  of 
those  from  whom  they  derive  their  birth ;  that  the  birth  of  this 
child,  and  the  care  and  pains  taken  about  it,  both  before  and  at 
its  birth,  have  been  as  chargeable  to  the  parents  as  the  birth  of 
any  other  child ;  so  that  its  death  is  to  them  a  real  loss  of  a  child, 
more  grievous  in  one  sense  than  the  death  of  their  other  children, 
and  which  requires  the  same  consolation  which  they  would  have 
at  the  death  of  any  of  their  other  children,  by  succeeding  to  them, 
which  cannot  be  unless  the  child  be  allowed  to  have  a  right  of 
succeeding,  that  it  may  leave  to  its  father,  or  to  its  mother,  that 
portion  which  the  law  has  allotted  to  the  parents  of  the  goods  of 
their  children.  That  the  law  gives  the  right  of  succession  to  all 
the  children  without  distinction,  and  excludes  none  from  that 
number,  except  those  who,  being  bom  without  human  shape,  can- 
not be  placed  in  the  rank  of  persons.*  That  although  the  said 
children  can  make  but  little  use  of  the  goods,  yet  their  condition 

*  L.  14,  Z).  de  ttat,  horn.    See  the  preceding  article. 
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in  this  respect  does  not  differ  from  the  condition  of  those  children 
who,  being  bom  in  dne  time,  are  nevertheless  incapable  of  living, 
and  who  die  as  soon  as  they  are  bom,  whether  it  be  that  their 
death  is  occasioned  by  the  hard  labor  of  their  mother,  or  by  some 
infiraiity,  or  for  the  want  ot  a  jnst  confcvmation  of  their  memberB, 
or  by  some  other  canse,  which,  although  it  makes  it  impossible  for 
them  to  live,  and  renders  the  goods  in  a  manner  useless  to  them, 
yet  it  does  not  for  all  that  make  them  incapable  of  successions; 
that  although  the  Uttle  occasion  which  children  bom  before  their 
time  may  have  for  the  use  of  the  goods  expires  in  a  few  days,  or 
even  in  a  few  hours,  yet  it  may  be  said,  and  not  without  ground, 
that  they  stand  in  need  of  them  both  before  their  birth,  and  even 
after  they  are  born,  if  they  live  any  time,  and  that  it  is  out  of  the 
goods  which  belong  to  them  that  what  they  stand  in  need  of 
ought  to  be  taken;  that  it  is  in  consideration  of  all  children 
withoat  distinction  before  their  birth,  that  the  law  allots  to  widows 
who  are  with  child,  and  even  to  those  who  have  estates  of  their 
own,  a  provision  out  of  tiie  estate  of  their  deceased  husbands,  dur- 
ing their  being  with  child,  for  the  preservation  of  the  child ;  ^  and 
that  camtors  are  assigned  to  the  children  who  are  yet  unborn,  in 
order  to  take  care  of  the  goods  which  wait  for  them,*  because  they 
are  heirs  before  they  are  bom,  and  that,  with  respect  to  the  acquir* 
ing  of  goods  which  may  belong  to  them,  the  law  considers  them 
as  if  they  were  already  bom ;'  that  the  successions  of  the  father 
or  mother  of  the  said  children  ought  not  to  remain  in  suspense 
after  their  birth ;  and  that  seeing  they  did  already  belong  to  them' 
before  they  came  into  the  world,  upon  this  condition  only  that 
they  should  be  bora  alive,  and  that  during  the  time  they  remain 
in  this  life  these  successions  can  belong  to  no  other  person  but  to 
tiiem,  it  seems  just  that,  adding  to  these  considerations  the  great 
favor  which  attends  the  cause  of  frtthers  or  mothers  who  survive 
their  children,  we  should  look  upon  these  successions  as  being  ac- 
quired to  the  children,  both  on  account  of  the  right  which  the 
children  had  to  them  even  before  they  were  bora,  and  likewise  in 
oonsidemtion  of  the  natural  motive  which  induced  our  lawgivers 
to  give  to  the  father  or  mother  the  consolation  not  to  lose  at  the 
same  time  their  children,  and  also  their  efiR9Cts;*  and  likewise 

^  Seethsd^idisrtid«ofiliefMODdMctfiim,iiidlatilai^ 

*  See  the  wrentli  article  of  the  8«id  second  eection,  Lt  what  Maimer  Children  eiteoeed. 

^  lllj  S6,  Z>. de dot.  kom.s^l.  7,  Z>.  d^  iiM d  legit.;^l  1,  Z>.  de  vent,  inpoee  mit. 

*L,^D,dejw.doL 
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for  tluB  Teason,  that  the  soocesBion  of  the  father  or  mother  of 
tills  child  cannot,  daring  its  Hfe,  go  to  any  otiier  penron  hat 
to  the  child,  and  that  it  likewise  cannot  be  one  moment  witfaovt 
belonging  to  somebody  or  other.     That  the  laws  quoted  on  this 
article  require  nothing  more  (or  making  children  capable  of  sue- 
ceeding,  but  only  that  they  may  have  one  moment  of  life  at 
their  birth.    That  the  first  of  the  said  laws  opposes  to  the  stiU- 
bom  child  which  does  not  succeed  the  child  tiiat  dies  immediately 
Bfteat  its  birth,  and  declares  it  capable  of  succeeding,  whereas  the 
stillborn  child  is  incapable  thereofl    That  the  second  law  requires 
only  that  the  child  should  have  a  human  shape,  and  be  bom  alive, 
irUegrum  ammal  cum  jptrtte.    That,  as  for  the  third  law,  it  appean 
that  Justinian  has  there  decided  a  question  that  was  between  two 
parties  of  lawyers,  the  one  pretending  that  tiie  child  whi(^  had 
given  any  sign  of  Ufe  at  its  birth,  although  it  did  not  cry  after  the 
usual  manner  of  children,  might  succeed;  and  the  other  being  of 
opinion  that  crying  was  neoessary  in  order  to  prove  that  the  child 
had  life ;  which,  in  all  appearance,  was  founded  on  the  uncertainty 
of  all  the  other  signs  of  life.    Thus,  it  would  seem  that  the  ques- 
tion between  those  lawyers  was  not  whether  a  child  bom  b^ore 
its  time,  although  bom  alive,  was  capable  of  succeeding,  but  only 
whether  we  could  judge  of  the  child's  being  born  alive  by  any 
other  tokens  than  that  of  its  crying;  which  seems,  in  a  manao*, 
to  prove  that  both  parties  agreed  tiiat  a  ehild,  although  bom  before 
its  time,  might  succeed  if  it  had  lived.    And  likewise,  in  this  dis- 
pute, Justinian  does  not  decide  that  children  come  to  their  full 
time,  and  bom  alive,  should  succeed,  and  that  those  bom  before 
their  time  should  not  succeed,  although  they  should  be  alive  at 
their  birth,  which  he  ought  to  have  decreed  if  that  had  been  the 
question ;  but  he  only  decides  in  general,  and  indefinitely,  that 
children  v^o  are  bom  alive  may  succeed,  although  they  die  imoie* 
diately  after  their  birth.    That  it  is  Ixue  that  this  law  is  exfxesaed 
in  these  temss,  ri  vivus  perfecte  natus  est ;  but  whether  the  word 
perfecte  relates  to  the  preoecUng  word  vwuBj  or  to  the  word  matuSf 
which  follows,  and  whether  the  expression  signifies  either  perfectly 
born  or  perfectiy  fdive,  it  cannot  be  gathered  fiom  either  of  these 
two  meanings,  that  the  words  of  the  law  are  to  be  understood  only 
of  a  child  bom  at  its  full  time ;  since  a  child  bom  before  its  time 
may  be  born  in  such  a  manner  as  that  there  can  be  no  room  Ibr 
doubting  of  the  child's  being  perfectly  alive,  or  of  its  being  perfectly 
born,  that  is  to  say,  of  its  being  separated  firom  the  bowels  of  its 
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mother,  ^ther  by  a  natiual  and  ordinary  birth,  or  by  opening  the 
mother's  body  after  her  death.     And  the  words  whieh  follow  seem 
to  explain  the  law  in  this  manner,  sinee  tiiey  make  the  only  ques- 
tion to  be  to  know  whether  &e  ehild  is  perfectly  born,  and  whether 
it  is  a  child,  and  not  a  monster,  hoe  ta/iUummodo  regwirendoj  si  vimu 
ad  orbem  totus  processU^  ctd  nullum  declmans  momirum  velprodigwm* 
That  if  we  should  give  to  this  law  the  effect  to  exclude  all  childreB 
who,  by  reason  of  theur  being  bom  before  their  time,  cannot  live, 
we  slKmld  be  obliged  likewise  to  exclude  from  successions  children 
born  in  the  eighth  month,  who,  aoo<Nrding  to  the  general  opinion, 
cannot  live.    That  even  the  laws  which  speak  of  children  not 
come  to  their  full  time  consider  in  them  this  defect  only  when 
the  question  is  concerning  the  state  of  the  children,  and  to  know 
if  they  are  lawfuUy  begotten  or  no ;  whether  it  be  that  they  are 
bom  too  soon  after  the  marriage,  or  too  late  after  the  husband's 
death.     It  is  true  that  this  question  regards  also  the  right  of  sue* 
cession,  for  children  who  are  not  legitimate  cannot  inherit ;  but 
there  is  not  any  one  of  those  laws  which  considers  in  the  children 
the  capacity  or  incapacity  of  living,  in  order  to  exclude  those  from 
inheriting  who,  by  reason  of  their  being  born  before  their  time, 
are  incapable  of  living.    It  is  in  reference  to  this  question  concern- 
ing the  state  of  these  chUdren  that  it  is  said  in  one  law,  that  a 
child  bora  in  the  seventh  month  after  the  marriage  is  the  lawfdl 
child  of  the  husband;'  that  it  is  said  in  another  law,  that  a  child 
bom  after  the  tenth  month  from  the  death  of  the  husband  does 
not  succeed  to  him,  the  law  judging  that  he  has  another  father; 
and  it  is  there  added,  that  a  child  bom  in  the.  hundredth  fourscore 
and  second  day  is  bom  at  its  full  time ;  and  that  if  a  woman 
slave,  being  made  firee,  happens  afterwards  to  be  brought  to  bed 
on  the  hundredth  fourscore  and  second  day  after  her  freedom,  her 
chiid  shall  have  been  conceived  free.'    Thus,  all  that  is  contained 
in  those  laws,  which  has  any  relation  to  the  capadty  or  incapacity 
of  these  children  to  inherit,  oonceras  only  their  state  and  their 
quality  of  legitimaoy,  without  taking  it  into  consideration  whether 
they  may  or  may  not  live.    There  is  another  text,  which,  although 
it  is  not  in  the  body  of  the  law,  is,  nevertheless,  of  some  authority, 
because  it  is  in  the  works  of  the  lawyer  Paulus,  one  of  the  first 
authors  of  the  Roman  laws,  in  which  it  is  said  that  a  child  of 
seven  months  is  counted  in  the  number  of  children,  and  is  of  ad- 

^  L,\%D.di9tat,hom.  %  L.  3^  ^  pen.  a  tA.  D.  dB  md$  et  ItgiL  hand. 


46  TUB  OIYIL  LAW.  [PABT  II.  BOOK  L 

vantage  to  its  mother.^  From  whence  it  follows,  that  a  child  bom 
before  that  time  is  of  no  benefit  to  her.  But  this  is  only  in  re- 
lation to  the  ancient  Roman  law,  which  gave  the  mother  right  to 
succeed  to  her  children  only  when  she  had  three  of  them*  So 
that  this  role,  any  more  than  the  others  already  mentioned,  had  no 
relation  to  the  capacity  or  incapacity  of  these  children  for  succes- 
sions, and  it  served  only  to  exclude  the  children  bom  before  the 
seventh  month  from  being  of  the  number  of  children  necessary  to 
entitie  the  motiier  to  this  right  of  inheritance ;  which  was  founded 
on  this  reason,  that  the  law  which  required  that  the  mother  should 
have  three  children  to  entitle  her  to  this  right  had  in  view  the  ad- 
vantage which  accrued  to  the  commonwealth  by  the  multipli- 
cation of  children,  and  considered  that  those  who  could  not  live 
were  of  no  advantage  in  that  respect  That,  in  fine,  if  children 
which  are  bom  before  their  time  are  incapable  of  inheriting,  there 
will  arise  a  great  many  inconveniences  from  the  difficulty  of  judg- 
ing of  the  time  of  the  conception  of  a  child,  in  order  to  know 
whether  it  is  bom  at  its  full  time  or  not;  and  likewise  from  the 
uncertainty  that  may  be  even  in  the  rule  itself,  concerning  the 
time  necessary  for  a  child's  being  bom  at  the  full  term,  as  we  shall 
observe  in  the  proper  place.^ 

2494.  As  to  this  question,  which  is  of  so  great  importance,  be- 
cause of  its  consequences  in  the  cases  where  it  falls  out,  it  would 
seem  that  from  all  the  foregoing  remarks  we  might  conclude  that, 
if  it  were  to  be  decided  by  the  laws  which  have  been  quoted,  every 
child  that  lives  one  moment  after  its  birth  is  capable  of  inherit- 
ing, whether  it  is  bom  at  its  full  time  or  before*  And  we  see, 
likewise,  that  it  has  been  adjudged  that  children  bom  in  the  fifth 
or  sixth  month,  which,  according  to  the  rule,  is  before  the  due 
time,  having  lived  for  some  moments,  have  inherited.  And  al- 
though there  may  be  other  examples,  where  it  has  been  decided,  on 
the  contrary,  that  children  bom  within  the  same  time  have  not 
succeeded,  yet  this  may  have  happened  in  cases  where  thore  was 
no  certain  proof  that  the  child  was  alive*  And  we  see  in  the 
author  of  the  greatest  renown  among  those  who  have  collected 
the  decrees  of  the  parliaments  in  France,  that  he  reports  one^ 
which  confirms  this  conjecture*    It  was  in  the  case  of  a  child  of 

^  Paul.  $mL  4,  Ht.  9. 

<  See  the  fifth  article  of  the  fint  aectioo,  L^  what  Marnier  Children  mieoeed,  and  the  z«» 
muk  which  is  there  made. 
1  Loftet,  letter  E^  no.  5. 
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four  or  five  months,  taken  out  of  the  womb  of  its  mother  after  her 
death,  and  which,  as  the  father  pretended,  was  ative ;  the  heirs  of 
the  mother  alleging,  to  the  contrary,  that  the  said  child  had  given 
no  manner  of  sign  of  life ;  so  that  the  dispute  between  the  parties 
was  only  about  the  fiact,  to  know  whether  tiie  child  had  lived  or  not 
Upon  which  it  was  adjadged  that  the  child  was  stillborn ;  which 
seems  to  imply  that,  if  it  had  been  certain  that  the  child  was  bom 
alive,  it  would  have  succeeded*  For  seeing  this  chUd  was  bom  be- 
fore its  time,  if  it  had  been  adjudged  for  that  reason,  that,  although 
it  had  been  born  alive,  it  could  not  have  succeeded,  it  would  not 
have  been  pronounced  that  it  was  stillborn ;  because  the  fact  con- 
cerning its  life  or  its  death  would  have  been  indifferent  and  use- 
less as  to  what  concerned  the  succession.  And  also  another  au- 
thor,"* reporting  a  decree  of  parliament,  by  which  it  was  adjudged 
that  a  child  of  five  or  six  months^  being  bom  alive,  had  inherited, 
Bays  that  it  was  decided  tiiat  the  seven  months  which  the  laws  re- 
quire for  the  term  of  a  lawful  birth  ought  not  to  be  understood,  as 
has  been  already  observed,  except  in  reference  to  the  question 
about  the  state  of  the  child,  to  know  whether  it  is  legitimate  or 
not,  cum  agUur  de  skUUy  etJU  qiussHo  status  ;  and  have  no  relation 
to  the  question  about  knowing  whether  the  child  has  succeeded, 
in  order  to  transmit  the  succession,  nan  cum  agitur  de  transmissiane 
hared&taiu;  tiiese  are  the  words  of  that  author.  Thus,  it  would 
seem  by  these  decrees  that  they  did  not  take  it  for  a  rule,  that  the 
child  which  is  born  before  its  time,  not  being  capable  of  living,  is 
incapable  of  succeeding;  and  that  they  have,  on  the  contrary, 
taken  it  for  a  rule,  that  the  child  which  is  bom  alive,  although  it 
be  before  the  time  necessary  for  its  being  capable  to  live,  does, 
nevertheless,  succeed ;  provided  that  the  proofs  of  life  be  perfect, 
and  that  they  do  not  take  for  proofs  of  the  life  of  a  child  some  ap- 
pearances of  motions  of  the  members,  which  may  happen  even  to 
those  which  are  bom  dead,  and  which  are  commonly  the  only 
signs  of  life  that  appear  in  children  which  are  born  so  long  before 
their  time,  as  it  happened  in  the  case  of  the  first  of  these  two  de- 
crees, as  the  author  has  there  observed,  in  reporting  the  reasons  in- 
sisted upon  by  both  the  parties.  It  was,  without  doubt,  the  uncer- 
tainty cf  such  like  marks  of  life  in  these  children  that  induced  the 
lawyers  before  menticmed  to  require,  for  a  proof  of  the  life  of  the 
child,  that  it  was  heard  to  cry. 

■"  Bovgmer,  ktter  C,  no,  4. 
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2495.  A  Chad  bom  after  ike  Mather's  Deaih.—We  must  reckon 
in  the  number  of  children  capable  of  inheriting  the  child  that  b 
taken  out  of  its  mother's  womb  af)»r  her  death,  altiiongk  it  hai 
lived  only  a  few  moments.  For  although  the  child  was  not  boa 
when  the  mother's  succession  was  open,  yet  the  opevation  by 
which  it  is  lHx>ught  into  the  world  stands  in  place  of  its  biitii: 
and  it  is  enough  that  the  child  hath  survived  its  mother.*  Ajk) 
we  may  even  say  that  it  succeeded  to  its  mother  before  its  birth. 

VIL 

2496.  Bsnom  who  are  Mad,  Deaf  amd  Dimbj  and  AneM%a2s, 
ma^  inherU. — Those  who  are  bom  deaf  and  dumb,  or  with  otber 
infirmities  which  render  persons  incapable  of  the  management  d 
their  estates,  are  nevertheless  capable  of  inheriting,  as  w^ell  as  the 
other  children.  And  even  those  who  are  mad  acquire  the  siacces- 
sions  which  fall  to  them,  as  well  as  prodigals  who  are  interdicted. 
But  aU  these  sorts  of  persons  have  curators  assigned  them,  who 
take  care  of  tiieir  estates,  as  tutors  do  of  those  belonging  to  mi- 
nors. And  although  these  qualities  render  them  incapable  of 
binding  themselves,  and  the  quality  of  heir  may  contain  sooie 
engagements,  yet  their  tutors  and  guardians  contract  for  them. 
But  always  upon  this  condition,  that,  if  the  successioDs  are  bv« 
densome  to  them,  they  may  renounce  them,  and  be  relieved  firom 
the  said  engagements.'' 

B  £.  IS,  D,  de  Uber,dpoit.  hand,  MiC.;^/.  6,  D,  de  inof,  Ml,;^v.  I ISS,  dt  I  141,  A 
dBverh.»gnif.  Wb«t  is  added  in  the  artkde,  thst  a  child  nay  be  aald  to  have  aaooeeded 
to  its  mother  before  its  bir^  is  founded  on  this,  that  the  laws  consider  the  children  vfak^ 
are  in  their  mother's  womb  as  if  they  were  really  bom,  when  it  concerns  matten  tluU  v« 
for  &eir  adrantage,  or  successions  which  may  belong  to  them.  See  the  Ukws  cited  n- 
der  the  letter  <2,  in  the  remaric  on  the  foregoing  article. 

^  V.tU,D.de  bon,  pots.fiaricmo  inf.  mutai  simfe,  ceseo  ampet, ;  —  Mi  ^/-  ^^m^  ^  henL 
qual.  a  diff.; — 1 1,  ^  2,  Z>.  (ie  hared.  instit.;  —  I.  5,  Z).  de  acquir.  vd  omitt.  haer9d.;  —  d- 
I.  5,  ^l^D.de  acquir.  vd  omit,  hcared.  AU  these  sorts  of  persons  are  capable  of  baTiag 
goods  of  tiiefa*  own,  and  it  is  only  beeanae  of  this  capacity  that  they  hare  toton  and  coxa- 
tors  assigned  them.  And  as  to  the  engagements  which  attend  the  qnali^  of  hcsr,  tbef 
enter  no  farther  into  them  than  to  th^  value  of  the  goods  of  the  succession.  For  when  a 
succession  fidls  to  them,  there  is  an  inventory  made  of  all  the  goods,  in  order  to  ckai^ 
the  tutor  or  guardian  therewith.  Thus,  the  creditors  have  the  same  secnri^  in  this  cast 
as  they  have  against  those  heirs  who  are  of  age,  and  who  take  upon  tbem  the  quality  of 
heir  only  with  the  benefit  of  an  inventoiy ;  which  shall  be  the  subject-matter  of  the 
ensuing  title.  See  the  eleventh,  twelfUi,  and  thirteenth  articles  of  the  fifth  section  d 
Permmg. 
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VIII. 

2497.  Btuiardi  do  not  wcceed  to  LUestaies.  —  Bastards  are  iiicap 
pable  of  sacceeding  to  intestates,  unless  it  be  to  their  own  cbil- 
dxeD)  if  they  have  any  lawfully  begotten ;  and  they  do  not  so 
mach  as  sncoeed  to  their  own  mothers.  For  they  do  not  reckon 
in  &milie8  any  persons  in  the  number  of  relations  who  are  capa- 
ble of  inheriting,  except  snch  as  are  placed  in  that  rank  by  their 
being  bora  in  lawful  wedlock.  And  as  bastards  cannot  succeed 
to  any  who  die  intestate,  so  Hkewise  nobody  can  succeed  to  them 
when  they  die  intestate,  except  their  own  lawful  children,  not 
even  their  mothers.'  But  they  are  capable  of  receiving  by  a  deed 
of  gift  or  a  testament,  and  they  have  power  to  dispose  of  their 
own  estates  by  will 

Bemabks  on  thb  Precedino  Article. 

2496.  It  is  said  towards  the  dose  of  the  article,  that  bastards 
are  capable  of  acquiring  by  deed  of  gift  or  by  testament,  and  that 
they  may  dispose  of  their  own  goods ;  concerning  which  it  is  ne- 
cessary to  observe,  that,  as  to  the  dispositions  which  they  may 
make  of  their  goods,  their  condition  is  the  same  with  that  of  other 
peraoDs,  and  they  have  the  same  liberty  therein.  But  as  for  the 
bonnties  which  may  be  given  to  them,  the  Boman  law,  the  cus- 
toms of  France,  and  usage  have  set  some  bounds  thereto. 

3499.  As  for  the  Boman  law,  the  emperors  had  prohibited  fa^ 
then  who  had  virives  or  lawful  chfldren  to  give  to  their  bastards,  or 
to  their  mother,  more  than  a  four-and-twentieth  part  of  their  es- 
tates.* Which  the  Emperor  Justinian,  by  the  89th  Novel,  chap. 
12,  extended  to  a  twelfth  part,  leaving  fatiiers  who  had  no  lawful 

'  i  4,  Lut.  Je  sueeess.  eogn.  Although  this  text  relates  only  to  the  aaccessioiui  on  the 
fitherg  side,  and  hy  the  Roman  law  hastards  were  capable  of  racceeding  to  thdr  re- 
^D9  on  the  mofliei's  side,  (v.  I  2,  D.  tmde  eo^.;— ^  4,  fnttU.  de  smoosm.  ooyn^)  jet  ner- 
^^/Aug  W6  have  thought  fit  to  pot  down  the  rale  here  in  general,  and  conformable  to 
t^  usage  in  France,  which  exclndee  them  from  aU  snocessions  to  intestates.  For  al* 
^OQgfa  some  tingnlar  customs  in  France  call  bastards  to  the  snccession  of  their  mothers,  in 
c*>Ti]a&ction  witii  the  diUdren  iawfnllj  begotten,  yet  those  particular  usages  are  no  reason 
^J  the  contrary  rule  should  not  be  looked  upon  as  being  the  usage  of  France,  and  aa 
^  more  agreeable  to  decency  and  good  manners.  See  the  preface  to  this  second  part, 
^  12,  sad  the  serenteenth,  twenty-second,  and  thirtieth  articles  of  this  section,  and  the 
^th  trtide  of  the  first  section  In  what  Momner  Children  and  Deaoendants  tvoeeed. 

^7  the  IStfa  Norel  of  Justinian,  chi^).  5,  the  children  by  a  concubine  had  a  sixth  part  of 
^v  bubo's  succession  if  he  died  without  lawful  issue ;  and  their  mother  had  in  this 
^^  part  the  same  share  or  portion  which  erery  one  of  her  children  had  according  to 
tonunber. 

'£s,C.AaafMr.». 
VOL.  II,  5 
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issue  or  ascendants  at  liberty  to  give  their  whole  estate  to  tbdr 
natural  children :  and  in  case  there  were  only  asoendanta,  be  if- 
served  only  for  them  their  legitime. 

2500.  As  to  the  customs  of  France,  many  of  them  allo^w  parec^ 
to  give  to  their  bastard  children,  but  differently.  Some  of  then: 
extend  this  liberty  even  to  the  license  of  instituting  them  heirs  tj 
their  contract  of  marriage,  or  of  making  them  gifts,  \i^th  tbb 
effect,  that  the  said  dispositions  shall  stand  good,  except  in  so  far 
as  they  may  be  prejudicial  to  the  legitime  or  filial  portion  of  tbf 
children ;  which  is  most  notoriously  contrary  both  to  equity  tri 
common  decency.  There  are  other  customs  which  permit  tbe 
fathers  and  mothers  of  bastard  children  to  give  them  ^what  a 
necessary  for  their  alimony  and  maintenance;  which  seems  t^ 
imply  a  prohibition  of  giving  them  any  thing  more.  And  ihtit 
bounds,  which  are  settled  indifferently  for  all  sorts  of  bastards,  aoc 
which,  with  respect  to  them  all  in  general,  are  founded  upon  hon* 
esty  and  good  manners,  are  still  more  just  with  regard  to  bastanb 
bom  in  incest,  adultery,  or  some  other  criminal  copulation,  seeing 
that,  by  a  law  of  Justinian's,  these  could  not  so  much  as  claim  ali- 
mony from  their  parents,^  although  it  be  agreeable  both  to  natmtl 
equity,  to  the  canon  law,  and  to  our  usage,  that  such  should  be 
maintained  by  their  parents.^ 

2501.  It  is  sufficient  to  take  notice  here  of  these  principles  of 
honesty  and  decency,  and  of  the  distinction  which  ought  to  be 
made  between  the  different  sorts  of  bastards,  without  entering 
into  the  detail  of  the  questions  which  might  be  raised  touchiii^ 
the  bounds  or  latitude  of  dispositions  in  their  favor.  For  the  d^ 
tail  of  this  matter  is  not  regulated  after  the  same  manner  by  tbe 
Roman  law,  as  it  is  by  the  custom  and  usage  of  France.  So  that 
this  matter  not  having  rules  that  are  fixed,  uniform,  and  commos 
over  all,  it  were  to  be  wished  that  such  were  established :  and  this 
is  not  a  matter  that  comes  properly  within  the  design  of  this  book. 

IX. 

3503.  Strangers  or  Aliens  do  not  succeed.  —  Strangers,  who  are 
called  aliens,  are  incapable  of  all  manner  of  successions,  whetho 
they  come  by  testament,  or  by  the  death  of  persons  dying  intes* 
tate.^ 

*»  F:  iVw.  89,  c.  lift. 

^  C,  5,  inf.  de  to  qui  duxU  in  matr.  quam  poU.  per  adutt. 

^  L.  1,  Cod.  de  haer.  inttit, ; — /.  6,  ^  2,  D.  eod.    See  what  has  been  said  toachi^g  stiu- 


TIT.  1. 8S0.  II.]  HBIR8   AND  EXECUTORS.  51 

X. 

2503.  Professed  Monks  do  not  sticceed,  —  Professed  monks  do 
not  succeed :  and  they  are  equally  excluded  by  their  vows  both 
irom  suoceeding  to  intestates,  and  by  testament"^ 

XL 

250i  Persons  condemned  to  Deaths  or  to  Punishments  which  tm- 
port  CXvU  Deaths  cannot  succeed.  —  Persons  condemned  to  death, 
or  to  some  other  punishment  which  implies  civil  death,  are  capa* 
ble  of  no  succession,  whether  they  be  called  to  it  by  testament  or 
by  the  death  of  an  intestate.  And  this  incapacity  makes  the 
goods  which  ought  to  have  come  to  them  to  pass  to  the  other  per- 
sons whom  the  law  calls  to  the  succession  in  their  default*^ 

XIL 

3505.  Corporations  and  Communities  muy  succeed  by  Testament. 
—  Corporations  and  communities,  such  as  towns,  universities,  col- 
leges, hospitals,  chapters,  convents,  and  other  societies,  whether 
ecclesiastical  or  secular,  which  are  established  and  approved  by 
law,  hold  the  place  of  persons,  and  being  capable  of  possessing 
lands  and  goods,  are  likewise  capable  of  testamentary  successions. 
And  those  who  have  power  to  dispose  of  their  estates  may  insti- 


pn  or  aliens  in  the  preface  to  this  second  part,  no.  13.  See  the  eleventh  article  of  the 
Bcc^Hid  section  of  Persons,  the  eighteenth,  twenty-third,  and  thirty-first  articles  of  this  sec- 
^  ^  second  article  of  the  thirteenth  section  of  this  title,  and  the  third  article  of  tho 
^<"uth  section  of  the  same  title,  together  with  the  remark  there  made  on  it. 

Senagen  are  not  only  incapable  of  succeeding,  bat  are  also  incapable  of  making  a  tes- 
tament.   See  the  twelfdi  article  of  the  second  section  of  Testament. 

*  By  die  fiiUi  NoTel  of  Justinian,  chap.  5,  the  goods  belonging  to  those  who  entered 
iott)  a  ooDTent  did  accnie  to  the  convent  into  which  they  entered  themselves ;  and  they 
could  not  afterwards  dispose  of  them,  and  their  children  could  retain  no  more  of  their 
■^d  parents*  goods  than  their  legitime.  In  France  the  goods  of  one  who  enters  into  a 
Rljgioas  order  are  not  only  not  acquired  to  tho  convent  into  which  he  enters  himself,  but 
be  esanot  even  dispose  of  them  in  fovor  of  any  convent  or  monastery  whatsoever.  But 
^  oisy  dispose  of  hia  goods  before  his  profession,  in  favor  of  his  relations  or  other  per- 
^^y  but  not  after  he  is  once  professed.  See  the  nineteenth  article  of  the  ordinance  of 
^4»w,  and  the  twenty-eighth  article  of  that  of  BUns.  See,  touching  professed  monks, 
^  thirteenth  artide  of  the  second  section  of  Penons^  and  the  nineteenth,  twenty-fourth, 
'^  thirty-second  articles  of  this  section. 

'  L  13,  D.  de  bon.  pass.  See  the  twentieth,  twenty-fifUi,  thirty-third,  and  following  arti- 
dei  of  this  section,  the  fifth  article  of  the  fourth  section,  the  first  article  of  the  thirteenth 
^^^^m,  and  the  foorteenth  article  of  the  second  section  of  Testaments.  In  France,  by  the 
<>niiBtace  of  1670,  art.  29,  of  Defaults^  the  punishments  which  import  civil  death  are  sen- 
tence of  deadi,  or  condemnation  to  the  galleys  for  ever,  or  to  perpetual  banishment  out  of 
the  kingdom. 
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tate  the  said  communities,  their  heirs  or  executors,  provided  the 
law  has  not  ordered  any  thing  to  the  contrary.^ 

XIIL 

2506.  Children  who  were  not  bom  before  ike  Succession  fell  fMif 
succeed.  —  We  must  not  reckon  among  the  number  of  p^sous  in- 
capable of  succeeding,  children  who  are  not  yet  bom  when  the 
succession  falls,  provided  they  were  then  conceived.  For  poetbu- 
mous  children,  who  are  bom  only  after  the  death  of  their  fatbeis, 
do  nevertheless  succeed  to  them.  And  one  may  name  for  his 
heir  or  executor  the  posthumous  child  of  another  person.  So  that 
these  children  are  equally  capable  of  all  suooeasions  which  may 
fall  to  them,  whether  they  come  by  testament,  or  by  the  death  of 
an  intestate.' 

XIV. 

2507.  Tlie  different  hu:apacaies  have  their  different  ligrecU.'-'^ 
the  causes  of  incapacity  which  have  been  explained  have  their 
different  effects,  according  to  their  nature,  and  according  to  the 
time  in  which  the  persons  happen  to  be  under  the  incapacity.^ 
Which  depends  on  the  rules  which  follow. 

XV. 

2908.  Difference  between  the  Incapacities  with  Respect  to  Ou 
Two  Einds  of  Succession,  —  As  to  what  relates  to  the  nature  of 
the  several  sorts  of  incapacities,  to  wit,  that  of  bastards,  foreign- 
ers, professed  monks,  and  of  persons  condemned  to  some  pnnish- 
ment  which  implies  civil  death ;  the  incapacity  of  bastards  is  dis- 
tinguished  from  the  others  in  this,  that  bastards  are  incapable  only 
of  legal  successions,  or  succession  to  intestates,  and  are  capable 
either  of  succeeding  by  a  testament,  or  receiving  some  benefit 
thereby,  according  to  the  distinctions  which  have  been  remarked 
on  the  eighth  article ;  but  the  other  incapacities  exclude  the  per- 

^  L.l,  C.de  aaerotanct,  eed, ; — Z.  8,  C.de  hand,  iiuHt.  We  must  nnderstand  by  the 
priyilege  mentioned  in  this  text^  the  permission  to  form  a  society.  For  there  can  be  bo 
lawM  society  without  the  permission  of  the  prince.  See  the  fifteenth  article  of  the  sec- 
ond section  of  Perwna,  There  are  some  communities  which  are  incapable  of  soccessioos, 
such  as  those  of  the  mendicant  friars.  See,  concerning  dispositions  made  in  favor  of  reli- 
gious houses,  the  remark  on  the  tenth  article. 

P  M,  inf.  Inst,  de  hared.  qual.  et  diff. ; — hvA.  de  ban,  pots, 

^  See  the  following  article. 
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sons  who  are  under  them  equally  from  both  the  kinds  of  ancces- 
sion,  and  from  all  dispositions  made  in  prospect  of  death/ 

XVL 

2509.  Some  Bu^apacUief  may  cease^  others  hut  alwai/s.^^'We 
must  further  observe  concerning  the  nature  of  these  four  sorts  of 
incapacities,  that  there  are  some  of  them  which  last  always,  and 
others  \riiich  may  cease,'  as  will  appear  by  the  rules  which  follow. 

XVIL 

2510.  The  Incapacity  of  Bastards  ceases  by  the  Marriage  of  their 
FiUher  and  Mother,  —  The  incapacity  of  a  bastard,  whose  father 
and  mother  might  have  been  lawfully  married  together  at  the  time 
of  the  child's  conception,  ceases  in  case  the  parents,  being  after- 
wards joined  together  in  matrimony,  own  it  for  a  lawful  child,  and 
the  same  is  legitimated  by  the  subsequent  mairiage.* 

XVIIL 

2511.  Naturalization  makes  the  Incapacity  of  Foreigners  to  cease, 
—The  incapacity  of  foreigners  may  cease  by  naturalization.  For 
the  effect  of  naturalization  is  to  give  them  the  same  rights  and 
privileges  with  those  who  are  natural-bom  subjects  of  the  prince 
who  grants  them  that  favor."^ 

XIX. 

2512.  The  Incapacity  of  Monks  ceases  by  the  NuUUy  of  their 
Vines,  —  The  incapacity  of  professed  monks  may  cease  if  their 
TOWS  happen  to  be  null,  and  that,  having  protested  against  the 
s^e  in  due  time,  they  procured  them  to  be  declared  null  by  a 
court  of  justice,  which  they  may  do  if  they  made  profession  be- 
fore they  attained  the  age  prescribed  by  law,  or  within  their  year 
of  probation^  or  if  they  have  any  other  just  cause  to  show.*    But 

'  See  the  eighth  article,  and  the  remark  upon  it. 

'  See  die  foUowing  articles  down  to  the  twenty-sixth. 

^  5tC.de  natmr.  Ub.;  —  /.  10,  eod.; — I.  11,  eorf.; — v,  Nov.  IS,  c.  4; — Nov,  74, c.  1 ; 
^^W.  89,  e.  8.  See,  tondnng  the  incapacity  of  bastards,  the  twenty-second  and  thirti- 
eth  artides.    We  shall  say  nothing  here  of  the  manner  of  legitimating  bastards  by  letters 

P^tait  of  the  prince,  that  being  a  matter  which  does  not  come  within  the  design  of  this 

book, 

'  Cins  aOectio  ftcit.  L.7,  C.de  mcol.  Although  this  text  does  not  relate  dn-eedy  to 
^**^  of  natanUixation,  yet  these  words  may  be  applied  to  the  effect  of  the  said  letters. 
^  the  twenty-third  and  OMrty-flrst  articles. 

'  The  TOWS  would  be  nnll  if  they  were  not  preceded  by  one  year  of  probation,  and  if 
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if  their  profession  cannot  be  annulled,  their  incapacity  will  last 
always. 

XX. 

2513.  That  of  a  Condemned  Person  ceases  by  a  Remission^  and  in 
other  Cases.  —  The  incapacity  incurred  by  the  civil  death  of  the 
person  condemned  may  cease,  if  he  gets  his  sentence  of  condem- 
nation to  be  reversed.  And  if  he  died  before  the  accusation,  or 
even  before  sentence  of  condemnation,  he  would  have  been  under 
no  incapacity/ 

XXL 

2514.  Capacities  which  cease  both  for  the  Time  past  and  the 
Time  to  come^  or  only  for  the  Time  to  come,  —  Among  the  inca- 
pacities which  may  cease,  it  is  necessary  to  distinguish  between 
those  which  cease  in  such  a  manner  as  that  the  person  whom  they 
rendered  incapable  ceases  to  be  such  only  for  the  time  to  come, 
without  having  any  change  made  in  his  condition  as  to  the  time 
past ;  and  those  which  cease  so  as  that  the  person  is  considered  as 
if  he  had  never  been  incapable,  and  is  restored  so  fully  to.  his 
rights  that  he  becomes  capable  even  of  the  successions  which  fell 
to  him  within  the  time  that  his  incapacity  seemed  to  subsist 
And  this  difference  between  these  several  sorts  of  incapacities  is  a 
natural  effect  of  their  causes,  which  consists  in  this,  that  the 
causes  of  some  of  them  may  be  annulled  in  such  a  manner  as  if 
they  never  had  existed :  such  as  the  entering  into  a  religious  order, 
which  causes  the  incapacity  of  a  professed  monk,  and  the  sen- 
tence of  condemnation,  which  occasions  the  incapacity  of  the  con- 
demned person.  For  if  the  profession  of  a  religious  be  declared 
null,  and  the  sentence  of  a  condemned  person  be  repealed,  both  the 
one  and  the  other  return  to  their  first  condition,  in  the  same  manner 
as  if  the  one  had  never  made  any  profession,  nor  the  other  been 
condemned.  But  the  causes  of  the  incapacity  of  a  bastard,  and  of 
that  of  a  foreigner,  cannot  be  abolished  in  the  same  manner.  For 
the  blemish  that  is  in  the  birth  of  a  bastard  cannot  be  repaired  in 
such  a  manner  as  to  make  his  birth  to  be  the  same  as  if  it  had 
been  lawful :  neither  can  the  defect  of  the  original  extraction  of  a 

he  who  makes  profession  was  not  sixteen  years  of  age  complete.    See  the  Conncil  of 
Trent,  session  25,  chap.  15,  and  the  ordinance  of  Bloit^  article  28.    See,  touching  the  in- 
capacit  J  of  professed  monks,  the  twenty-foorth  and  thirty-second  articles. 
y  See  hereafter  the  twenty-fifth  and  thirty-third  articles,  and  the  othen  that  follow. 
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foreigDer  be  sapplied  in  such  a  manner  as  that  his  extraction 
should  be  the  same  as  if  he  were  a  natural-bom  subject  of  the 
country  in  which  he  is  naturalized.  Thus,  when  a  bastard  is  le* 
gitimated  by  the  subsequent  marriage  of  his  father  with  his  mother, 
and  a  foreigner  naturalized  by  the  letters  patent  of  the  prince, 
these  changes  do  not  abolish  the  blemish  that  is  in  the  birth  of  the 
bastard,  nor  the  defect  that  is  in  the  extraction  of  the  foreigner, 
but  they  make  only  the  incapacity  which  was  the  effect  of  those 
causes  to  cease.  And  for  this  reason  they  cannot  become  capable 
of  succeeding  but  for  the  time  to  come.  We  shall  see  in  the  fol- 
lowing articles  the  use  of  this  distinction  in  each  sort  of  inca* 
parity.* 

XXII. 

2515.  The  hicapacUy  of  Bastards  can  only  cease /or  the  Time  to 
come*  —  When  a  bastard  is  legitimated  by  the  marriage  of  his 
father  with  his  mother,  seeing  his  legitimation  does  not  reinstate 
him  in  a  capacity  which  was  natural  to  him,  as  has  been  said 
in  the  foregoing  article,  it  does  not  make  him  capable  of  succeed- 
ing but  for  the  time  to  come,  and  has  not  the  effect  to  acquire  to 
him  the  successions  which  fell  in  the  time  that  his  incapacity  sub- 
sisted.*   Thus,  for  instance,  if  we  suppose  that  one  who  has  a 
bastard,  and  no  other  children,  renounces  a  succession  fallen  to 
him,  and  that  afterwards  this  bastard  comes  to  be  legitimated  by 
a  subsequent  marriage  between  his  father  and  mother,  the  succes- 
sion, which  by  the  renunciation  of  the  father  would  have  gone  to 
this  bastard,  if  he  had  been  legitimated  at  any  time,  and  had  been 
willing  to  accept  of  it  upon  the  father's  refusal,  will  not  accrue  to 
him  by  his  legitimation,  which   happened  only  afterwards ;  but 
this  succession  will  remain  to  the  heir  who,  being  the  nearest  of 
kin,  and  capable  of  inheriting,  was  willing  to  take  it     And  it 
would  be  the  same  thing,  in  the  case  of  a  succession  falling  to  a 
foreigner,  who  should  happen  to  have  a  bastard  not  as  yet  legiti- 
mated, but  who  is  a  natural-born  subject  of  the  country,  or  natu- 
ralized.   For  if  this  foreigner,  who  was  incapable  of  the  succession, 
should  afterwards  intermarry  with  the  mother  of  the  said  bastard, 
and  thereby  legitimate  him,  this  legitimation  would  not  have  the 
effect  to  give  him  right  to  this  succession  of  which  he  was  inca- 

'  See  the  articles  which  follow. 

*  This  is  a  cooseqnenoe  of  the  defect  in  the  birth  of  the  bastard. 
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pable,  not  being  legitimated  at  the  time  when  the  saocession  fell, 
and  of  which  his  father,  as  being  a  foreigner,  was  likewise  inca- 
pable. But  this  succession  would  remain  to  him  who  had  in- 
herited it  in  default  of  them. 

XXIIL 

2516.  As  likewise  that  of  a  Foreigner. —  It  is  the  same  thing  as 
to  the  incapacity  of  a  foreigner.  For  when  he  is  naturalized,  he 
is  only  made  capable  of  the  succession  which  may  fall  to  him  for 
the  future.  But  all  those  which  fell  before  his  naturalization,  and 
might  have  come  to  him  if  he  had  been  capable  of  inheriting, 
remain  the  property  of  those  who,  by  reason  df  his  incapacity, 
were  called  to  the  succession.  For  this  incapacity,  as  well  as  that 
of  a  bastard,  was  natural  to  the  state  and  condition  of  his  extxao- 
tion.  So  that^the  capacity  of  inheriting,  which  the  benefit  of 
naturalization  gives  him,  can  have  its  effsct  only  for  the  time  to 
come,^  as  has  been  said  in  the  twenty-first  article. 

XXIV. 

2517.  The  IncapucUy  of  a  Professed  Monk  maty  cease  both  for 
the  Time  pasty  and  for  the  Time  to  come.  —  The  incapacity  of  a 
professed  monk  is  in  this  respect  different  from  that  of  a  bastard, 
and  of  a  foreigner.  For  as  the  monk  could  not  have  been  rendered 
incapable,  but  by  the  vows  which  are  called  solemn,  and  which 
have  no  nullity  in  them ;  the  nuUities  which  are  in  his  vows  being 
discovered,  the  judgment  which  vacates  and  annuls  his  professioa 
removes  the  cause  of  his  incapacity,  and  puts  him  again  in  the 
same  condition  he  was  in  before  he  took  upon  him  the  vows. 
Thus,  he  recovers  his  former  right,  and  his  incapacity  ceases  with 
its  cause,  both  for  the  time  past  and  for  the  time  to  come.  Which 
distinguishes  his  condition  firom  that  of  a  bastard,  and  of  a  for- 
eigner.® 

XXV. 

2518.  As  likewise  thai  of  a  Condemned  Person.  — -  The  incapacity 
of  one  condemned  to  some  punishment  which  carries  along  with 
it  civil  death,  having  no  other  cause  but  the  sentence  of  condem- 

^  ThU  U  a  conseqaence  of  the  state  of  a  foreigner.  See  the  thirtj-fint  article,  and  the 
remark  that  is  there  made  on  it 

^  This  is  a  conseqaence  of  the  nullity  of  the  vows.  See  the  two  preceding  articles, 
teaching  the  difference  between  this  incapacitj  and  that  of  a  bastardy  and  of  a  foreigner. 
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nation,  if  ibis  eanse  happens  to  oeaae,  the  penon  who  was  oon* 
demned  is  restored  to  his  former  state,  as  the  professed  monk  is, 
who  has  got  his  vows  to  be  declared  nulL  And  this  condemned 
person  leoovers  all  his  rights,  in  the  same  manner  as  if  he  had 
never  been  mider  sentence  of  condemnation.^ 

XXVL 

2519.  Divers  Times  to  be  considered  mtk  Regard  to  Ike  Effect  of 
heapaciiies. —  All  the  roles  which  we  have  just  now  explained 
respect  the  nature  and  differences  of  the  several  sorts  of  incapaci- 
ties, which  it  was  necessary  to  distingoish,  that  we  might  the  bet- 
ter know  how  to  make  a  right  nse  of  the  rule  explained  in  the 
fourteenth  artide.  And  we  must  likewise  for  the  same  reason  dis- 
tinguish the  times  in  which  the  incapacity  ought  to  be  considered, 
whether  it  be  in  successions  by  testament,  or  to  intestates.*  And 
this  depends  on  the  rules  which  follow. 

XXVIL 

2520.  Three  Times  to  be  considered  for  the  Incapacity  of  Testa- 
stentary  Successions.  —  As  for  testamentary  successions,  the  capa- 
city or  incapaciiT'  of  the  testamentary  heir  or  executor  may  be 
ooosidered  at  three  different  times ;  to  wit,  at  the  time  of  making 
the  testament,  at  the  time  of  the  death  of  the  testator,  and  at  the 
time  of  his  entering  to  the  succession,  that  is  to  say,  when  the  heir 
or  executor  declares  his  willingness  to  accept  of  that  quality/ 
We  shall  see  hereafter  the  use  of  the  distinctions  of  these  sevend 
times. 

XXVIIL 

2521.  One  Time  only  to  be  considered  in  the  Succession  of  Ates- 
^s*  —  In  successions  to  intestates,  the  capacity  or  incapacity  of 
the  heir  is  to  be  considered  only  at  the  time  of  the  death  of  the 
Prison  to  whom  he  succeeds.    For  it  is  this  death  that  lays  the 

'  Sm  Sm  tidrty-Aird  sad  the  other  ftUowing  artides. 

*  See  the  foUowing  articles. 

' L.i%\i^ D.deheend.ifutit;— I  Sy^%eod.;^d.  l4%S%eod.  We  hare  not  set 
^i>^  in  the  aitide  what  is  contained  in  tiieae  texts,  that  the  incapadty  which  happens  in 
««  of  Oese  tinee  times  exdndes  the  hdr.  For  it  is  necessary  to  mitigate  a  Uttle  this 
'^  of  the  Boman  law  bj  the  temperamentt  whidi  resnitfirom  the  fbllowing  rales,  and 
tbe  remtriu  which  shall  be  there  made  upon  them,  and  particnlarly  from  what  shall  be 
>>ui  OD  the  thiitj-first  artide.    See,  on  the  same  subject,  the  preamble  to  the  tenth  seo- 

tMBorre 
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saccession  open :  and  by  oar  rnle,  that  the  dead  man  gives  seizin 
to  the  livings  his  next  heir  of  blood  who  is  capable  of  succeeding  to 
htm^  the  right  of  the  heir  of  blood  vests  in  him  at  the  moment  of 
the  said  death,  and  in  such  a  manner  that,  if  he  comes  to  die  im- 
mediately thereafter,  without  knowing  any  tiling  of  the  death  of 
that  other  person,  or  that  he  had  the  right  of  succeeding  to  him, 
yet  nevertheless  he  transmits  his  right  to  his  heirs.'  From  whence 
it  follows,  that  if  the  heir  to  whom  an  inheritance  fell  by  the  death 
of  one  dying  intestate,  whilst  he  was  capable  of  inheriting  the 
same,  becomes  afterwards  incapable  before  he  has  exercised  or 
even  known  his  right,  as  if  he  enters  into  some  religious  order,  or 
is  condemned  to  death,  or  to  some  other  punishment  which  is  at- 
tended with  civil  death,  this  incapacity  happening  after  the  succes- 
sion fell  to  him  will  not  have  the  effect  of  transmitting  the  goods 
of  this  succession  to  the  other  heirs,  who  next  to  him  had  the  right 
of  succeeding ;  but  it  will  only  have  the  effect  which  is  explained 
in  the  following  articled 
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2522.  Efect  of  tiie  Incapacity  happening  after  the  Succession  of  an 
Intestate  is  open.'^^H  the  heir  to  an  intestate,  who  was  capable  of 
inheriting  at  the  time  of  the  death  which  lays  the  succession  open, 
becomes  afterwards  incapable  of  succeeding  by  his  entering  into  a 
religious  order,  or  by  virtue  of  a  sentence  of  condemnation,  before 
he  has  taken  any  step  to  assert  his  right,  or  even  before  he  knew 
of  it^  the  goods  of  the  said  inheritance  having  been  vested  in  him 
as  well  as  his  other  goods,  they  will  pass  to  those  who  shall  have 
his  rights,  whether  they  be  creditors  or  others.*  Thus,  the  goods 
of  a  professed  monk  will  go  to  his  heirs ;  and  those  of  the  con- 
demned person  will  fall  to  the  king,  or  to  the  lord  of  the  manor 
who  shall  have  the  right  to  his  escheat 


I  This  is  a  consequence  of  the  rnle,  the  dead  man  gives  seizin  to  the  living.  We  hare 
conceired  this  rnle  in  a  manner  agreeable  to  the  nsage  of  France,  and  pursuant  to  the 
maxim,  that  the  dead  man  gives  seixin  to  the  living^  his  next  heir  that  is  capable  of  succeed- 
ing to  Aim,  although  in  the  Roman  law  this  rule  was  not  common  to  all  heirs  of  intes- 
tates, as  shall  be  explained  in  the  preamble  to  the  tenth  section  of  Testaments. 

^  See,  upon  this  and  the  next  article,  the  thirty-first  article,  and  the  remarks  made  there 
upon  it.  In  this  and  the  following  article  we  have  made  mention  only  of  the  incapacity 
<^  a  professed  monk  and  of  that  of  a  person  condemned  to  death,  and  not  of  that  of  a  for- 
eigner, because  of  the  difficidties  which  are  taken  notice  of  in  the  remarks  on  the  follow- 
ing article. 

'  This  is  also  a  consequence  of  the  rule,  the  dead  man  gives  seisiH  to  the  living. 
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Remarks  on  thb  Two  Pbbcbdino  Abticles. 

2523.  We  must  observe  on  this  and  the  foregoing  article^  that 
tiie  incapacity  of  succeeding  to  intestates,  which  happens  after  the 
death  which  lays  the  said  snccessiims  open,  and  before  the  entry 
to  the  inheritance,  can  relate  only  to  the  foreigner,  the  professed 
monk,  and  the  condemned  person.  For  as  to  the  bastard,  since 
he  caonot  cease  to  be  legitimate  after  he  has  been  once  legiti- 
mated, no  incapacity  of  this  kind  can  afterwards  happen  to  him. 
And  as  for  the  others,  it  is  necessary  to  distingnish  their  conditions 
in  what  concerns  the  effect  of  the  said  incapacity  which  happens 
to  them  after  the  succession  is  open,  and  consider  therein  a  differ* 
ence  between  the  incapacities  of  a  professed  monk,  and  of  a  con- 
demned person,  and  that  of  a  person  who  falls  under  the  condition 
of  a  foreigner.  This  difference  consists  in  this,  that  the  incapacity 
happening  to  a  prctfessed  monk,  and  to  a  condemned  person, 
divests  them  of  tiie  successions  which  they  had  acquired  before 
their  incapacity,  in  the  same  manner  as  of  all  their  other  goods, 
and  makes  them  to  pass  to  those  who  have  their  right;  whereas 
the  incapacity  which  he  falls  under  who  becomes  a  foreigner  does 
not  divest  him  of  the  goods  which  he  had  acquired  before  the  said 
incapacity.  Thus,  for  example,  if  we  suppose  that  a  stranger 
who  is  a  subject  of  a  country  to  which  our  kings  had  granted  the 
right  of  naturalization,  having  succeeded  to  one  who  died  intes- 
tate, and  having  taken  possession  of  his  inheritance,  should  hap- 
pen afterwards  to  lose  the  privilege  of  naturalization,  by  a  general 
revocation  of  the  privilege  of  naturalization  which  was  given  to 
the  inhabitants  of  that  country,  and  which  would  reduce  all  the 
inhabitants  thereof  to  the  condition  of  foreigners,  that  change 
would  not  deprive  him  of  the  succession  which  he  had  already 
acquired ;  and  he  would  retain  the  goods  of  that  succession,  as 
well  as  his  other  goods.  Thus,  on  the  contrary,  the  incapacity 
happening  to  a  professed  monk,  and  to  a  condemned  person, 
makes  the  inheritances  which  they  had  acquired,  as  well  as  their 
other  goods,  to  go  to  those  who  have  their  right,  as  is  said  in  the  ar- 
ticle. We  make  here  this  remark,  touching  the  difference  between 
the  effect  of  the  incapacity  under  which  he  faUs  who  becomes  a 
stranger,  and  the  effect  of  the  incapacity  happening  to  a  professed 
monk  and  to  a  condemned  person,  that  we  may  account  why,  in 
this  and  the  foregoing  article,  we  have  mentioned  only  the  case  of 
the  professed  monk  and  of  the  condemned  person,  and  not  that 
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of  the  stranger,  because  of  a  diffictdty  that  is  peculiar  to  the 
stranger,  and  which  results  from  this  difference  between  his  con- 
dition and  that  of  the  others. 

2524  The  said  difficulty  consists  in  this,  that  on  one  part  it  is 
certain  that,  by  our  rule  explained  in  the  twenty-eighth  artide, 
the  succession  of  one  dying  intestate  is  acquired  to  the  heir  at  the 
moment  of  the  death  of  the  person  to  whom  he  succeeds,  without 
any  act  on  his  part ;  from  whence  it  follows,  that,  although  after 
his  death  the  said  heir  should  become  incapable,  his  right  eiAer 
remains  with  himself,  or  passes  to  those  who  succeed  to  him,  or 
who  have  his  ri^t,  as  it  happens  in  the  case  of  a  professed  monk, 
and  of  a  condemned  person :  and  thus  it  would  seem  that  the 
heir  who  is  become  a  stranger,  in  the  case  that  has  been  just  now 
observed,  ought  to  reap  the  benefit  of  the  succession  which  had 
fallen  to  him,  and  to  retain  an  estate  which  was  his  own,  seeing 
he  is  not  become  incapable  of  holding  possession  of  what  he  had, 
as  a  religious  and  a  condemned  person  are,  and  that  even  it  would 
seem  that  if^  before  the  said  incapacity,  and  without  having  done 
any  act  to  declare  his  acceptance  of  the  succession,   he  had 
assigned,  given,  or  otherwise  transferred  his  right  to  a  person  that 
was  capable,  the  said  disposition  would  not  be  annulled  by  his 
incapacity  happening  afterwards.    But,  on  the  other  hand,  con- 
sidering the  thing  under  another  view,  it  mi^t  be  questioned 
whether  the  incapacity  happening  to  him  before  his  entry  to  the 
succession  might  not  hinder  him  from  reaping  the  benefit  of  it; 
for  it  might  be  urged  against  him,  that,  not  having  entered  to  the 
succession  before  his  incapacity,  he  would  be  within  the  mean- 
ing and  intendment  of  the  law  which  renders  the  stranger  incapa- 
ble of  succeeding.    Because  the  motive  and  inducement  for  mak- 
ing that  law  was  to  prevent  the  wealth  of  the  kingdom  from 
passing  into  the  hands  of  strangers,  which  would  happen  in  bis 
person  if,  after  he  is  become  a  stranger,  he  should  be  allowed  to 
have  the  goods  of  that  succession.     And  that  therefore  this  law, 
which  is  a  part  of  the  public  law,  ought,  with  respect  to  him,  to 
set  aside  the  effect  of  the  law  which  declares  the  heir  to  be  seized 
of  the  inheritance  at  the  moment  of  the  death  of  the  person  to 
whom  he  succeeds,  which  is  only  a  rule  of  the  private  law,  that  is 
to  say,  which  regards  only  the  interest  of  particular  persons.     To 
which  it  might  be  added,  that  it  is  the  usage  in  France,  even  with 
respect  to  natural-born  Frenchmen,  who  have  been  for  a  long  time 
settled  in  a  foreign  country,  although  they  have  not  been  there 
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natnralized,  that,  if  they  return  into  France  to  reap  a  snooesaion 
that  is  fallen  to  them,  they  are  obliged  to  settle  again  in  France, 
and  not  to  alienate  the  goods  of  the  succession  which  they  claim. 
From  whence  this  consequence  might  be  drawn,  that  if,  in  cases  of 
this  nature,  such  precaution  is  taken  with  respect  to  a  natoral-bora 
Frenchman,  for  fear  he  should  remove  into  a  foreign  country  the 
eifects  belonging  to  that  succession,  and  the  price  which  he  might 
raise  from  the  sale  of  the  immovables,  there  would  be  as  much, 
or  rather  more,  reason  to  exclude  from  a  succession  one  who  is 
actually  a  foreigner  at  the  time  when  he  would  enter  upon  it, 
unless  it  should  be  thou^t  sufficient  to  forbid  him  to  alienate  it, 
or  unless  he  should  obtain  letters  of  rehabilitation  to  reinstate  him 
in  his  former  capacity;  for  in  that  case  he  would  without  doubt 
saoceed. 

252S.  This  difficulty  leads  us  to  another,  which  would  happen 
if  he  who  was  become  a  stranger  had  died  in  that  state,  and  in 
the  interval  between  tihe  time  that  the  succession  fell  which  vested 
in  him,  he  being  capable  of  it,  and  his  entry  to  the  succession 
which  his  death  had  prevented.  The  difficulty  which  would  arise 
in  this  second  case  would  be  between  those  who  should  exercise 
the  king's  right  to  the  succession  of  aliens,  and  claim  the  succes- 
sion of  this  person  who,  having  become  a  foreigner,  died  in  that 
state,  and  those  who  would  dispute  with  them  the  said  inheritance, 
daiming  it  as  their  right  to  succeed  thereto  in  default  of  ttie  said 
foreigner,  in  case  the  incapacity  which  he  had  incurred  ought  to 
be  a  bar  to  him.  In  this  dispute  it  would  be  the  interest  of  the 
Idng  that  the  succession  should  belong  to  the  heir  who  was  be- 
come a  stranger,  that  it  might  be  a  part  of  the  stranger's  estate, 
and  so  increase  the  escheat  that  falls  to  the  king.  And  in  orda 
to  support  this  pretension,  it  might  be  alleged  that  the  motive  of 
the  law  which  excludes  strangers  from  successions  would  cease 
in  this  case,  seeing  the  goods  would  remain  in  the  kingdom,  and 
wonid  go  to  the  king.  So  that  there  would  be  no  pretence  for 
derogating  from  the  rule,  the  dead  man  gives  seizin  to  the  Kving^ 
^  there  is  in  the  case  where  this  heir  becoming  a  stranger,  and 
f^aining  alive,  should  pretend  to  inherit  the  succession.  That 
thns  this  stranger  being  dead  seized  of  the  said  inheritance,  it 
wonld  fall  to  the  king,  in  the  same  manner  as  the  other  goods 
which  he  should  leave  behind  him.  That  it  would  not  be  the 
consideration  of  favoring  the  right  of  the  crown  to  the  escheat  of 
^ens,  that  would  be  the  foundation  of  a  judgment  given  in  this 

VOL.  II.  6 
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manner,  bnt  that  this  dedsion  wonld  be  a  natural  effect  of  the  mles 
of  law.  For  seeing  the  professed  monk  and  condemned  person,  who 
are  capable  at  the  time  when  the  succession  falb  which  they  have 
a  right  to,  are  not  exduded  from  it  by  the  incapacity  which  hap- 
pens before  their  entry  to  the  inheritance ;  and  that  that  incapa- 
city has  not  the  effect  of  transmitting  the  said  succession  to  the 
other  heirs  who  have  a  right  to  succeed  in  default  of  them,  but 
that,  on  the  contrary,  it  remains  in  their  estate,  and  passes  to 
those  who  have  their  right;  it  ought  to  be  the  same  thing  in  the 
succession  fallen  to  this  heir,  who  becomes  afterwards  a  stran- 
ger, and  it  ought  to  accrue  to  him  so  as  to  remain  his  during  hie 
life,  in  the  same  manner  as  all  the  other  goods  which  he  might 
have  acquired  by  any  other  way,  and  which  he  would  not  lose 
on  account  of  this  change,  and  after  his  death  this  succession 
ought,  as  his  other  goods,  to  pass  to  those  who  should  have  his 
right. 

2526.  We  do  not  mention  here  these  different  cases  hardy  out 
of  curiosity,  but  in  order  to  show  by  the  difficulties  which  occur 
in  them,  and  by  the  principles  which  have  been  just  now  ex- 
plained, and  from  which  it  would  seem  that  the  decisions  thereof 
ought  to  be  taken,  what  have  been  the  reasons  which  have  induced 
us  to  think,  that,  although  by  the  Roman  law  the  capacity  of  snc- 
ceeding  be  necessary  at  the  time  of  entering  to  the  inheritance, 
even  in  the  successions  of  intestates;*  yet  that  the  rule  of  this 
article  ought  to  be  conceived  in  terms  conformable  to  the  rule  ob- 
served in  France,  that  the  dead  man  gives  seizin  to  the  living, 
which  makes  the  capacity  necessary  for  these  successions  only  at 
the  time  of  the  death  which  lays  the  succession  open,  as  appears 
in  the  cases  of  the  professed  monk  and  condemned  person.  So 
that  it  was  not  proper  to  put  it  down  in  the  article  as  a  rule  in  use 
with  us,  that  in  successions  to  intestates  the  capadty  of  the  heir 
is  necessary  at  two  times ;  to  wit,  at  the  time  of  the  death  which 
lays  the  succession  open,  and  at  the  time  of  the  entry  to  the 
succession ;  and  although  it  should  be  adjudged  in  the  case  of  the 
incapadty  of  the  person  who  became  a  stranger  before  he  entered 
to  the  inheritance,  that  he  could  not  succeed  to  it,  yet  it  could 

*  B J  the  Roman  Uw,  the  htar  to  an  intestate,  who  died  before  his  entry  to  the  ioherit- 
ancei  did  not  transmit  his  right  to  his  hein ;  so  that  he  did  not  acquire  the  inheritance 
bat  by  his  entry  to  it.  From  whence  it  follows,  that  the  incapacity  which  did  afterwards 
happen  excluded  him  from  the  inheritance.  See  the  preamble  to  the  tenth  section  of  T»- 
lamenlt. 
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not  be  infened  from  thenoe  that  the  said  jadgment  was  founded 
on  the  rule  of  the  Roman  law,  which  requires  the  capacity  at  the 
time  of  the  entry  to  the  inheritance,  seeing,  notwithstanding  that 
role,  those  who  have  the  rights  of  the  professed  monk  and  of  the 
condemned  person  reap  the  successions  which  fell  to  them  before 
their  incapacity,  although  they  did  not  so  much  as  know  of  their 
right,  and  were  become  incapable  before  their  entry  to  the  inherit- 
ance. And  therefore,  seeing  the  said  rule  proves  to  be  false  in  two 
cases  of  three  which  it  may  comprehend,  as  to  what  relates  to  in* 
capacities,  it  cannot  be  placed  in  the  number  of  rules,  and  cannot 
be  assigned  as  a  reason  for  excluding  the  person  who  became  a 
stranger  before  his  entry  to  the  inheritance.  But  if  it  should  be 
in  fact  decided  that  he  ought  to  be  excluded,  it  would  certainly  be 
for  other  reasons,  such  as  those  which  have  been  remarked. 

2527.  All  that  has  been  said  hitherto  in  this  remark  on  the  time 
at  which  we  are  to  consider  the  capacity  or  incapacity  of  the  heir, 
relates  only  to  successions  of  intestates,  of  which  only  mention  is 
made  in  the  article.  And  as  for  the  three  times  in  which  the  rule 
of  the  Roman  law  requires  a  capacity  for  testamentary  successions,^ 
it  is  necessary  to  see  the  end  of  the  remark  on  the  thirty-first  ar- 
ticle, and  the  preamble  of  the  tenth  section  of  TestamentSj  where 
we  have  treated  of  transmission,  which  implies  a  necessity  of 
knowing  at  what  time  the  right  of  the  heir  accrues  to  him,  in 
order  to  know  whether  he  transmits  it  to  his  heirs  or  not  Thus, 
it  is  necessary  to  join  together  aU  that  is  said  in  those  two  places, 
where  we  have  endeavoured  to  explain  the  different  principles  of 
the  Roman  law,  and  of  the  usage  in  France  with  regard  to  this 
matter,  and  to  add  thereto  the  principles  of  the  law  of  nature  and 
of  equity,  which  we  have  judged  might  be  of  service  to  set  this 
matter  in  a  clearer  light 


2528.  Effect  of  the  Incapacity  of  Bastards.  —  Seeing  the  inca- 
pacity of  bast^ds  respects  only  the  successions  of  intestates,  they 
are  either  capable  or  incapable  of  them,  according  to  the  state  they 
are  in  at  the  time  of  the  death  which  lays  the  succession  open. 
Thus,  the  bastard  who  is  not  legitimated  by  the  marriage  of  his 
father  with  his  mother  before  this  death  would  not  succeed,  al- 
tiioQgh  he  should  happen  to  be  legitimated  before  the  succession 

^  See  the  twenty-terenth  article. 
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were  entered  to ;  for,  his  incapacity  at  the  time  when  the  sncoes- 
fiion  fell  having  exdnded  him  from  inhmting,  it  would  pass  im- 
mediately to  the  person  who  had  the  right  to  succeed  in  his  de- 
fault^ Bat  he  would  be  capable  of  reaping  the  benefit  of  the 
successions  of  intestates  which  should  fall  to  him  after  his  legiti- 
mation by  the  said  marriage. 

XXXI. 


2529.  J^d  of  that  of  Fbreigners, —  The  incapacity  of  a  stran- 
ger respects  equally  the  successions  of  intestates  and  successions 
by  testament.  Thus,  he  who,  being  a  foreigner  at  the  time  of 
the  death  of  the  person  to  whom  he  had  a  right  to  succeed,  if  he 
had  not  been  under  that  incapacity,  is  not  naturalized  till  after 
the  said  death,  would  not  carry  away  the  succession,  whether  the 
same  was  left  by  will  or  came  by  the  death  of  an  intestate,  from 
the  heir  who  succeeded  to  it  because  of  the  incapacity  he  was 
under.* 

Remarks  on  the  Pbecedino  and  Twenty-seventh  Abticlbb. 

2530.  We  must  not  here  pass  over  in  silence  some  reflections  on 
the  difficulties  which  arise  from  the  rule  explained  in  this  article, 
and  from  that  which  is  laid  down  in  the  twenty-seventh  article, 
whether  they  relate  to  successions  of  intestates  or  to  successions  by 
will.  If  we  suppose,  for  a  first  difficulty,  with  respect  to  the  suc- 
cessions of  intestates,  that  a  son  of  a  natural-bom  subject  of 
France,  having  taken  up  his  abode  out  of  the  kingdom,  and  being 
become  a  stranger  by  his  engagements  in  a  country  that  is  subject 
to  another  prince,  returns  to  France  with  a  design  to  get  letters  of 
rehabilitation,  that  is  to  say,  to  reinstate  him  in  his  first  condttion, 
and  that  he  could  not  obtain  the  said  letters  till  some  days  after 

*  This  iB  a  ooiueqiieiice  of  the  natiire  of  that  incapadtj.  We  presappoae  in  this  artlda 
the  capacitj  of  bastards  to  succeed  by  testament,  bat  it  is  necessaiy  to  ranaik  on  this 
subject  what  has  been  said  on  the  eighth  article. 

'  This  is  a  oooseqnence  of  the  incapadty,  and  of  the  testamentaiy  snocessioii'B  hemg 
laid  open  bj  the  death  of  the  testator,  as  the  saooessioB  of  an  intestate  is  laid  open  by  the 
death  of  the  person  whose  inheritance  is  the  matter  in  dispute.  For  it  is  from  the  mo- 
ment of  that  death  that  erery  heir  ought  to  have  his  right.  Insomuch  that  even  the 
child  which  was  not  bom  at  the  time  of  the  death  of  the  person  to  whom  it  has  a  right  to 
saeceed,  and  the  heir  who  does  not  enter  to  the  estate  for  a  long  time  after  it  is  fidlen  to 
him,  are  considered  as  if  they  had  succeeded  at  the  moment  of  that  death,  according  to 
the  rule  explained  in  the  fifteenth  article  of  the  first  section.  Thus,  the  heir  who  is  inca- 
pable at  the  time  of  the  said  death  is  excluded  from  the  inheritance  by  him  to  whom  it 
onght  to  pass. 
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the  death  of  his  father,  would  he  be  excluded  from  his  fath^s  suc- 
cession by  a  collateral  heir,  or  even  by  his  own  brothers,  in  case  he 
had  any  ?  And  would  it  not  be  just  in  this  case  that,  being  re- 
stored to  his  first  estate  by  the  effect  of  the  said  letters,  in  the  same 
manner  as  the  professed  monk  who  gets  his  vows  to  be  annulled 
reenters  into  his  former  state,  he  should  succeed  as  if  he  had 
always  continued  a  natural  subject  of  France,  such  as  he  was  by 
his  birth  T  And  even  although  he  had  been  bom  a  foreigner,  the 
son  of  a  foreigner  who  had  been  naturalized  without  him,  would  it 
not  be  sufficient  that  he  should  be  naturalized  after  the  death  of 
his  &ther  to  enable  him  to  take  his  succession,  which  nobody  had 
as  yet  entered  to,  seeing  the  incapacity  of  strangers  is  no  part  of 
the  law  of  natme,  and  that  it  would  be  contrary  to  it  in  this  case, 
where  it  would  be  necessary  to  prefer  to  this  son  the  exchequer,  or 
collateral  relations,  if  there  should  be  any  who  should  lay  claim  to 
the  succession?  And  would  it  not,  on  the  contrary,  be  more 
agreeable  to  humanity  and  equity  to  apply  in  this  case,  for  the 
benefit  of  the  son,  the  spirit  of  the  laws,  which  dispenses  with 
their  rigor  when  equity  demands  something  else  than  what  is  en- 
acted by  the  letter  of  the  law,  and  especially  in  cases  such  as  this, 
where  the  spirit  of  the  law  subsists  together  with  the  temperament 
of  equity  ?  For  the  motive  of  the  law  which  excludes  a  foreigner 
from  successions  is  to  hinder  the  wealth  of  the  kingdom  from  being 
canied  into  foreign  countries,  which  would  not  happen  in  the  per- 
son of  this  son  who  is  naturalized,  although  it  be  only  after  the 
death  of  his  father.  It  is  for  the  like  reason  of  equity,  that,  although 
those  who  die  strangers  can  have  no  heirs,  as  shall  be  shown  in 
the  third  article  of  the  fourth  section,  yet  the  children  of  strangers 
who  die  in  France  succeed  to  their  fathers  if  the  said  children  are 
born  in  France,  <Hr  have  been  naturalized  there.  And  not  only  are 
children  excepted  from  this  rule,  but  it  would  seem  that  usage  ex- 
cepts from  it  likewise  the  collateral  heirs  of  strangers,  if  the  said 
heirs  be  natural-bom  subjects  of  France,  or  have  been  naturalized 
there ;  for  the  motive  of  the  law  ceases  with  respect  to  them. 
And  there  are  some  customs  in  France  which  call  to  the  succes- 
sion of  aliens  their  heirs  whatsoever,  who  are  capable  of  succeed- 
ing to  them. 

2531.  We  might  propose  other  questions,  by  supposing,  for  ex- 
ample, that  instead  of  a  son  it  were  a  brother,  who  was  natural- 
^ed  only  after  the  death  of  his  brother,  whose  succession  he  claims 
jointly  with  the  other  brothers,  or  in  opposition  to  a  cousin  who 

6* 
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would  exclude  him  from  it;  which  might  happen  several  way8,a^ 
cording  as  he  pots  in  his  claim  whilst  all  things  are  yet  entire,  no- 
body having  entered  to  the  succession,  or  only  after  another  beir 
has  been  for  some  time  in  possession  of  the  goods,  and  has  even 
disposed  of  them.   Bnt  it  is  not  our  business  to  enter  here  into  ^ 
detail  of  questions  of  this  nature ;  and  we  have  only  touched  upoo 
this  because  of  the  difficulties  which  frequently  arise  in  the  me 
and  application  of  the  principles,  in  that  they  seem  to  demand  de- 
cisions which  may,  at  first  sight,  appear  to  be  contrary  to  the  said 
principles.    For  if  the  rule  is  absolute,  and  without  exception,  that 
every  heir  who  is  incapable  at  the  time  of  the  death  of  the  person 
to  whom  he  has  right  to  succeed  ought  to  be  excluded  from  the 
succession,  then  the  son  who,  as  has  been  already  mentioned,  bap- 
pens  to  be  a  foreigner  at  the  moment  of  his  father's  death,  he  not 
having  had  the  opportunity  of  being  naturalized  till  some  days 
after,  will  be  excluded  from  having  any  share  in  his  father's  estate, 
either  by  his  brothers,  or,  if  he  has  no  brothers,  by  his  collateral  re- 
lations ;  which  appears  to  be  so  contrary  to  equity,  that  it  seems 
but  reasonable  in  this  case  that  the  matter  should  be  decided 
against  this  rule.     Since  it  is  therefore  the  design  of  this  book  to 
explain  in  as  dear  a  manner  as  is  possible  the  principles  and  rules 
on  which  depend  the  decisions  of  the  difficulties  which  arise  in  the 
matters  treated  of  here,  and  since  it  seems  reasonable  that  the  case 
of  this  son  should  be  an  exception  to  the  rule,  we  did  not  think  fit 
to  pass  over  in  silence  a  remark  of  this  consequence,  and  the  re* 
flection  which  was  proper  to  be  made  on  such  a  difficulty.    We 
see  that  it  consists  in  this,  that  the  rule  which  excludes  a  foreigner 
from  inheriting,  and  which  is  only  an  arbitrary  rule  of  the  positive 
law,  being  literally  applied  to  this  son  who  should  happen  to  be  a 
foreigner  at  the  moment  of  his  father's  death,  would  be  repugnant 
to  a  principle  of  natural  equity,  which  caUs  the  son  to  the  succes- 
sion of  his  father.     So  that,  in  a  difficulty  of  this  nature,  it  seems 
but  reasonable  to  say  that  the  spirit  of  the  laws  demands,  in  favor 
of  this  son,  that,  in  order  to  preserve  to  him  his  right,  we  should 
give  to  the  act  of  his  naturalization  the  effect  of  reinstating  him  in 
the  right  of  succession  which  he  had  by  nature,  and  which  was  as 
it  were  suspended  in  his  person  by  that  arbitrary  rule,  the  effect 
whereof  is  superseded  by  the  act  of  naturalization.     Thus,  in  this 
case,  by  giving  the  succession  to  the  son,  we  do  nothing  else  but 
observe  the  first  principles  of  the  interpretation  of  laws,  which 
require  that  we  should  reconcile  them  by  the  universal  spirit  of 
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equity,  which  reigns  in  them  aU,  and  on  which  depends  the  good 
use  both  of  the  natural  and  arbitrary  laws,  according  to  the  rules 
which  have  been  explained  in  the  title  of  the  Rules  of  Law. 

2532.  The  same  consideration  which  hath  induced  us  to  make 
this  remaik  on  the  case  of  the  son  obliges  us,  likewise,  to  consider 
the  same  case  under  circumstances  where  the  difficulty  would  be 
much  greater;  as  if  he  should  not  come  to  demand  his  father's 
inheritance  till  many  years  after  his  brothers,  or  even  his  collateral 
relations,  had  been  in  possession  of  it ;  would  it  be  just  in  this 
case  to  reestablish  the  son  that  is  naturalized  in  his  primitive  and 
natmal  right  ?  To  trouble  the  quiet  of  the  families  of  those  who 
had  succeeded  to  the  estate  by  reason  of  his  incapacity?  To 
torn  topsy-turvy  the  state  of  their  affairs  ?  To  revoke  the  aliena- 
tions which  they  have  made  ?  Or  would  it  be  just  to  give  to  this 
son  a  share  of  his  father's  estate,  and  upon  what  foot  ought  this 
share  to  be  adjusted  ? 

2533.  We  see  by  these  kinds  of  difficulties,  and  others  which 
may  be  supposed  in  the  cases  of  children  cmd  brothers  demanding 
a  share  in  successions  after  their  naturalization,  how  much  it  is  to 
be  wished  that  all  such  difficulties  were  adjusted  by  some  certain 
rales,  according  to  the  divers  circumstances  of  the  time  that  is 
passed  since  the  inheritance  fell,  the  changes  which  may  have  hap- 
pened, and  others  of  the  like  nature.  As  to  which  it  would  not 
be  unproper  to  examine  which  of  the  ways  to  be  taken  for  adjust- 
ing such  difficulties  would  be  most  useful;  whether  to  render 
altogether  inflexible  the  rule  which  excludes  the  heir  when  he  hap- 
pens to  be  a  foreigner  at  the  time  that  the  succession  falls,  and  to 
limit  the  effect  of  all  acts  of  naturalization  to  successions  which 
shall  afterwards  fall;  or  to  give  to  the  said  acts  of  naturalization 
the  effect  of  removing  the  incapacity,  as  well  for  the  time  past  as 
for  the  time  to  come,  and  to  make  the  condition  of  a  foreigner, 
in  this  particular,  equal  to  that  of  a  professed  monk,  and  of  a  con- 
demned person,  who  are  restored  to  their  rights  when  the  profes- 
sion of  the  one  and  the  condemnation  of  the  other  are  annulled, 
&s  shall  be  shown  in  the  two  following  articles ;  or  to  leave  the 
^plication  of  the  rule,  and  the  effect  of  the  naturalization,  to  the 
discretion  of  the  judges,  that  they  may  determine  therein  as  they 
shall  see  cause  according  to  the  circumstances ;  or  to  limit  a  cer- 
^  time,  such  as  a  year,  or  any  other  term,  shorter  or  longer, 
beyond  which  the  naturalization  should  have  no  effect  for  the  time 
past,  allowing  a  longer  term  for  successions  in  the  direct  line  than 
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for  those  in  the  coUateraL  Of  all  these  ways  the  first  would  con- 
tain something  of  hardship  in  relation  to  the  son,  for  the  reasons 
which  we  have  already  mentioned  :  the  second  wonld  be  attended 
with  two  mischievons  consequences,  by  putting  families  into 
great  confusion  and  disorder,  which  is  not  to  be  apprehended  in  the 
case  of  professed  monks  and  condemned  persons,  seeing  their  con- 
dition  is  always  known,  and  can  never  be  so  long  in  suspense  as 
the  condition  of  a  foreigner  who  is  absent  and  unknown :  the  third 
way  would  have  the  inconvenience  of  making  the  law  altogether 
uncertain,  which,  as  well  as  other  sciences,  ought  to  have  certain 
and  fixed  principles :  and  the  last  of  these  ways  would  seem  to 
be  the  most  equitable,  and  attended  with  the  fewest  inconveniences. 
But  these  difficulties  are  of  such  a  nature,  that  to  enter  into  a 
particular  discussion  of  them  would  be  to  exceed  the  bounds  of 
the  design  of  this  book,  and  perhaps  we  have  already  enlarged  too 
much  upon  them. 

2534.  As  for  the  testamentary  successions,  we  shall  confine 
ourselves  to  one  reflection  upon  the  rule  of  the  Roman  law,  which 
requires  that  the  person  who  is  instituted  heir  should  be  capable, 
not  only  at  the  time  of  the  death  of  the  testator,  and  at  the  time  of 
his  entering  to  the  inheritance,  but  likewise  at  the  time  of  making 
the  testament,  in  order  to  make  the  institution  vaUd  in  its  origin, 
tU  consiUerit  instituiio  ;  these  are  the  words  of  the  text  cited  on  the 
twenty-seventh  article.  And  this  rule  has  a  relation  to  two  other 
rules  in  the  Roman  law,  one  whereof  is  general,  which  declares 
that  whatever  is  null  or  defective  in  its  beginning  can  never  become 
valid  by  length  of  time.*  The  other  rule,  which  is  a  consequence 
of  the  former,  and  is  called  the  CaUmian  rule,  ordains  that  the  dis- 
positions of  a  testator  which  would  have  been  null,  if  the  testator 
had  died  at  the  time  when  he  made  his  will,  shall  always  remain 
such  at  whatever  time  the  testator  shall  happen  to  die/  From 
whence  it  follows,  that  as  the  institution  of  one  to  be  heir  who  is 
a  foreigner  at  the  time  of  making  the  testament  would  be  null,  if 
the  testator  should  die  immediately  after  having  made  his  will, 
because  this  heir  would  be  found  incapable  at  that  time  of  acquir- 
ing the  inheritance,  his  incapacity  at  the  time  of  making  the 
testament  would  nevertheless  exclude  him  firom  the  succession, 
although  he  should  happen  to  be  naturalized  at  the  time  of  the 
testator's  death.    We  shall  not  here  enter  on  the  discussion  of  the 
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use  of  this  Catonian  role,  of  which  we  shall  speak  more  fully  in 
another  place.'  .  We  shall  only  observe  here,  in  relation  to  the 
rale  of  the  Roman  law,  which  requires  that  the  testamentary  heir 
should  be  capable  at  the  time  of  making  the  testament,  that,  if  we 
were  to  examine  the  justice  of  this  rule,  either  by  the  principles  of 
natmal  equity  and  of  our  usage,  which  is  directly  opposite  to  the 
niceties  of  the  Roman  law,  or  even  by  some  principles  of  the 
Roman  law  itself,  we  might  have  reason  perhaps  to  say,  that  as 
those  who  invented  the  Catonian  rule  have  owned  it  to  be  false 
in  certain  cases,^  so  that  rule  which  requires  that  the  heir  should 
be  capable  at  the  time  of  making  the  testament  may  likewise  be 
the  same. 

2535.  If  we  consider  the  principles  of  natural  equity,  and  those 
of  the  Roman  law  which  are  the  most  conformable  thereto,  we 
shall  find  by  these  two  sorts  of  principles,  that  testaments  have 
not  their  effect  but  by  the  death  of  the  testator ;  and  that  as  untU 
that  time  they  are  always  revocable,  so  it  is  only  at  that  moment 
that  they  have  their  validity.  And  consequently  it  is  only  at  that 
moment  that  testaments  have  their  effect,  and  that  the  disposi- 
tions of  the  testator  begin  to  have  the  force  of  laws  which  the 
law  gives  them.  From  whence  it  follows,  that  the  heir  who  is 
instituted  by  a  testament  begins  only  to  have  his  right  by  the 
said  death.  Which  proceeds  from  this  principle,  which  we  may 
call  natural,  and  which  is  agreeable,  likewise,  to  the  spirit  of  the 
Soman  law,  that  every  testament  implies  in  it  the  condition  that 
the  testator  shall  persevere  in  the  same  mind  until  the  time  of  his 
death.  Thus,  it  is  a  real  truth,  without  any  fiction  or  nicety,  that 
the  will  of  the  testator  hath  not,  even  according  to  his  own  inten- 
tion, any  other  force  than  that  which  his  testament  shall  receive 
from  his  perseverance  in  his  dispositions  until  the  time  of  his 
death ;  in  the  same  manner  as  if  he  had  said  expressly  in  his  tes- 
tament, that  his  meaning  was  that  his  dispositions  should  have 
their  effect,  in  case  he  should  die  in  the  same  intention,  without 
making  any  alteration  in  them.  For  although  this  condition 
weie  expressed  in  this  manner,  yet  it  would  not  make  the  testa- 
ment to  depend  any  more  upon  it  than  it  does  when  the  condi- 
tion is  only  tacitly  implied.  And  it  is  alike  true  with  respect  to 
^  testaments,  that  they  will  be  of  no  validity  unless  the  testators 

I  See  ^  elerentli  section  of  Xe^ociet,  the  fifth  article. 
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die  without  revoking  them,  which  they  may  do.     From  whence  it 
follows,  that  it  is  always  the  death  of  the  testator  which,  by  ful- 
filling the  condition  of  his  perseverance  in  the  same  will  until  the 
last  moment  of  his  life,  gives  at  that  very  moment  to  the  testa- 
ment its  force  and  validity.     Which  has  the  same  effect  as  if  the 
testator  had  reiterated  his  testament  at  the  time  of  his  death,  or 
had  only  then  made  it ;  in  which  case  his  heir,  who  was  formerly 
an  alien,  and  happens  to  be  naturalized  at  that  time,  would  suc- 
ceed without  any  difficulty.     We  see,  likewise,  that  it  is  certain, 
by  an  express  rule  in  the  Roman  law,  that  if  a  foreigner  was  insti* 
tuted  heir  on  condition  that  he  should  be  naturalized  at  the  time 
of  the  death  of  the  testator,  this  disposition  would  have  its  effect 
if  the  case  should  happen ;  ^   notwithstanding  that  the  heir  was 
incapable  at  the  time  when  the  testament  was  made,  and  for  no 
other  reason  but  that  the  condition  would  be  expressed  by  the  tes- 
tator, and  because  the  Catonian  rule  does  not  take  place  in  condi- 
tional institutions,^  as  shall  be  explained  in  the  place  where  we 
shall  treat  more  fully  of  it,  as  has  been  already  mentioned.     Thus, 
since  this  condition  when  it  is  expressed  had  this  effect,  might 
not  we  suppose  that  the  testator  who  has  not  expressly  mentioned 
it  has  tacitly  meant  it,  seeing  he  was  desirous  that  his  will  should 
be  executed  in  whatever  manner  it  could  ?     And  where  would  be 
the  inconvenience  in  considering  the  institution  of  an  heir  who 
should  be  an  alien  at  the  time  of  making  the  testament,  as  imply- 
ing the  condition  that  he  should  cease  to  be  such  at  the  time  of 
the  death  of  the  testator  ?     For  might  not  this  heir  say,  that  his 
institution  was  not  null,  and  ought  not  to  continue  so,  but  in  case 
he  were  not  naturalized  at  the  time  of  the  testator's  death  ?     And 
that  in  tiie  mean  while  it  remained  in  suspense,  either  to  have  its 
effect,  or  not  to  have  it,  according  to  the  state  in  which  he  should 
happen  to  be  at  the  time  of  the  said  death,  which  ought  to  give 
to  the  dispositions  of  the  testator  the  character  of  a  last  will; 
since  it  is  this  essential  character  which  is  considered  in  all  dispo- 
sitions made  in  prospect  of  death,  and  which,  by  giving  them  their 
validity,  gives  them  the  effect  which  they  are  to  have.     To  which 
we  may  add,  that  there  are  several  cases  in  the  Roman  law  in 
which  this  general  rule,  thai  whatever  is  null  in  its  beginm^ 
remains  always  sOy  is  false,  as  well  as  the  Catonian  rule.    Thus, 
for  example,  deeds  of  gift  between  husband  and  wife  were  null  by 

<  V.  1 26,  D.  de  hoend.  inal.  >  L.penuU,  D.  de  reg,  Catm. 
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the  Roman  law,*"  bat  if  the  donation  was  not  revoked  before  the 
death  of  the  donor,  the  said  death  ratified  it  in  favor  of  the  sur- 
vivor.*^ Thus,  for  another  example,  if  a  Roman  senator  had  mar- 
ried a  woman  who  had  been  made  free  from  slavery,  the  marriage 
was  null ;  but  if  the  said  senator  happened  to  lose  his  dignity,  the 
marriage  began  to  have  its  effect®  Thus,  for  a  third  example, 
which  is  a  case  in  point  to  the  present  subject,  taken  out  of  the 
same  body  of  the  Roman  law,  if  a  testator  had  leffc  a  legacy  in 
trust  in  favor  of  a  slave,  whose  master  had  been  condemned  to 
some  punishment  which  rendered  him  incapable  thereof,  as  by  the 
usage  in  France  a  perpetual  banishment  out  of  the  kingdom 
would  do,  this  legacy  in  trust,  which  was  to  accrue  to  the  master 
through  the  slave,  had  its  effect,  if  the  master  who  was  condemned 
was  restored  to  his  former  condition,'  although  his  incapacity  at 
the  time  when  the  testament  was  made  ought  to  have  rendered  it 
nulL  And  if  it  should  be  said,  that  in  this  example  the  prince's 
favor  had  restored  him  who  was  incapable  to  his  former  capacity, 
in  the  same  manner  as  if  he  never  had  been  condemned ;  yet  it  is 
sufficient  for  the  consequence  which  we  pretend  to  draw  from  it, 
that  although  the  disposition  of  the  testator  was  not  conditional, 
and  that  if  he  had  died  at  the  time  he  made  his  testament,  the 
legacy  in  trust  would  have  been  null,  yet  it  ceased  to  be  so  by  the 
said  change.  Thus,  the  said  rules  ceased  to  take  effect  in  this 
case,  and  proved  to  be  false  with  respect  to  it  And,  in  fine,  it  may 
be  said,  that  this  rule  which  requires  that  the  heir  should  be  capa- 
ble at  the  time  of  making  the  testament  has  been  in  all  appear- 
ance a  consequence  of  that  ancient  form  of  testaments  which  for 
a  long  time  was  the  only  one  used  at  Rome,  and  which  they  called 
per  CBS  et  Ubram^^  where  the  testator  made  an  imaginary  sale  of  his 
succession  to  his  heir,  who  was  present  in  person,  and  was  the 
purchaser  for  a  certain  price  in  money  which  he  put  into  a  scale. 
Thus,  it  was  necessary  that  the  purchaser  should  be  a  citizen  of 
Rome,  and  capable  of  purchasing  a  right  to  the  succession ;  and 
as  this  was  a  mere  superfluous  nicety  which  was  at  last  abolished, 
so  this  rule  which  requires  the  capacity  of  the  heir  at  the  time  of 
making  the  testament,  being  a  remainder  of  that  nice  formality  in 
the  ancient  Roman  testaments,  might  likewise  very  well  be  abol- 
ished, and  that  with  the  greater  equity,  because  it  seems  that  the 

*  L.\yD.dt  donaL  tnl.  vir.  <t  tor.  ^  L.  27,  D,  de  rit.  nupt, 

■  JL3S,  Hi  « teqmnL  />.  de  doncU.  uif.  vir.ettix.  P  L.  7,  />.  de  Ugat.  8. 

^hh^.deiatam.;^v.OljiktU,»','^d.t  U^.\2. 
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rule  which  makes  void  the  iiiBtitation  of  an  heir,  and  the  legacies, 
which  wotdd  have  been  null  if  the  testator  had  died  at  the  time 
when  he  made  his  will,  was  a  fiscal  law,  made  with  a  view  to  ex- 
tend the  effect  of  this  incapacity  in  favor  of  the  exchequer,  which 
reaped  the  benefit  thereof,  and  which  is  directly  contrary  to  the 
spirit  of  our  laws. 

2536.  If  we  suppose,  then,  that  a  foreigner  who  is  naturalized, 
having  no  children  of  his  own,  but  having  several  Inrothars  who 
are  likewise  naturalized,  except  one  who  remains  still  a  foreigner, 
should  in  his  testament  institute  all  his  brothers  his  heirs,  and  that 
the  brother  who  was  not  naturalized  at  the  time  of  making  the 
testament  is  naturalized  before  the  death  of  the  testator,  could  the 
brothers  who  were  naturalized  before  the  testament  was  made  ex- 
clude from  the  succession  the  brother  who  was  naturalized  only 
afterwards,  and  allege  sCgainst  him  that  his  incapacity  at  the  time 
of  making  the  testament  rendered  his  institution  null,  although  he 
was  capable  of  succeeding  at  the  time  when  his  father  died,  and 
that  thus,  the  testament  subsisting  with  respect  to  the  brothers  who 
were  naturalized  before  it  was  made,  the  other  brother's  portion 
ought  to  belong  to  them  by  the  right  which  is  called  the-  right  of 
accretion,  and  which  shall  be  explained  in  its  proper  place?'  It 
must  certainly  be  that  the  said  brothers  should  be  thoroughly 
versed  in  the  Roman  laws,  before  it  could  ever  enter  into  their 
minds  to  call  in  doubt  their  brother's  right  to  his  share  in  the  said 
inheritance.  And  it  seems  to  be  certain  that  without  this  knowl- 
edge it  would  not  only  never  enter  into  the  mind  of  any  person  to 
raise  such  a  dispute,  but,  on  the  contrary,  whoever  would  act  nat- 
urally, and  follow  the  bare  dictates  of  reason,  would  cry  out 
against  a  rule  which  should  have  this  effect  to  exclude  the  said 
brother.  And  it  would  be  the  same  thing,  if,  instead  of  brothers, 
we  should  suppose  them  to  be  other  collateral  relations,  who,  hav- 
ing all  of  them  an  equal  right  to  succeed  as  heirs  if  there  were  no 
testament,  are  called  to  the  succession  by  a  testament.  Thus,  it 
may  be  said  that  this  rule  has  in  it  more  of  the  character  of  the 
niceties  of  the  Roman  law  than  of  equity,  and  that  for  this  reason 
it  seems  that  our  usage  would  reject  it.  And  although  it  be  true 
that  this  rule,  the  application  whereof  appears  odious  in  the  cases 
where  the  persons  called  to  the  succession  by  a  testament  are  the 
heirs  of  blood,  yet  it  would  not  be  so  hard  in  the  case  where  the 

'  See  the  ninth  section  of  TettamenU. 
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testamentary  heir  is  another  person  than  the  heir  of  blood,  or 
might  be  less  enticed  to  favor  according  to  the  drdunstanoes,  yet 
seeing  the  rule  is  pure  and  simple,  and  general  for  all  sorts  of  tes- 
tamentaury  heirs,  without  any  distinction,  whether  they  be  relations 
or  strangers,  it  wonld  be  necessary  to  have  an  express  rale  which 
might  set  bowids  to  it  Frcnn  whence  it  seems  that  we  may  rea- 
sonably conclude,  that  it  would  be  just,  and  is  much  to  be  wished 
for,  either  that  this  rale  were  entirely  abolished,  or  that  the  use  of 
it  were  regulated  by  some  law  which  might  prevent  the  incon- 
veniences thereof. 

2537.  All  that  has  been  hitherto  said  concerning  the  institution 
of  an  heir  respects  likewise  legacies,  and  the  other  dispositions 
made  in  prospect  of  death ;  which,  as  well  as  the  institution  of  the 
heir,  were  null  according  to  the  rules  of  the  Roman  law  which 
have  been  mentioned.  So  that  a  legacy,  iox  instance,  for  a  sum 
of  money  to  a  friend  of  the  testator's,  or  to  some  poor  person, 
would  be  null,  according  to  these  rules,  if  the  legatee  who  was 
capable  of  it  at  the  time  of  the  testator's  death  had  not  been 
also  capable  at  the  time  when  the  will  was  made.  We  have 
thought  ourselves  to  be  under  a  necessity  of  making  all  these 
reflections,  not  only  because  of  the  consequence  of  all  these 
difficulties,  but  likewise  that  we  might  give  a  reason  why  in  the 
twenty-seventh  article  we  have  only  mentioned  that,  in  testamen- 
tary successions,  it  is  necessary  to  consider,  with  respect  to  the 
capacity  or  incapacity  of  the  testamentary  heir,  the  time  of  making 
the  tes^ment,  the  time  of  the  death  of  the  testator,  and  the  time 
of  the  heir's  entering  to  the  inheritance,  without  laying  it  down  as  a 
role,  that  the  capacity  is  necessary  in  all  the  said  three  times.  And 
we  may  gather  from  all  these  remarks,  and  from  those  which  have 
been  made  on  the  twenty-ninth  article,  and  likewise  from  what  re- 
sults from  the  observations  which  have  been  made  on  the  right  of 
transmission,  in  the  preamble  of  the  tenth  section  of  TestamentSf 
that,  as  to  what  concerns  testamentary  successions,  it  seems  to  be 
agreeable  to  the  spirit  of  our  usage,  which  is  directiy  opposite  to 
the  niceties  of  the  Roman  law,  not  to  consider  the  incapacity  of 
the  testamentary  heir  but  at  the  time  of  the  death  of  the  testator, 
as  m  the  successions  of  intestates,  and  to  apply  even  to  that  rale 
the  temperaments  which  may  appear  to  be  necessary  from  the 
reflections  which  have  been  made  in  aU  these  remarks,  and  which 
it  is  needless  to  repeat  here. 

VOL.  II.  7 
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XXXIL 

2538.  E^ect  of  the  Incapacity  of  a  Profeued  Monk.  —  The  inca- 
pacity  of  a  professed  monk,  as  well  as  that  of  foreigners,  respects 
the  two  kinds  of  successions,  both  testamentary  and  that  of  intes- 
tates. And  he  who  happens  to  be  in  that  state  at  the  time  of  the 
death  of  the  person  to  whom  he  has  right  to  succeed,  whether  it 
be  as  heir  of  blood,  or  by  virtue  of  a  testament,  has  no  share  in 
the  inheritance.  Thus,  he  does  not  transmit  it  to  his  heirs,  but  it 
passes  to  those  who  have  the  right  to  succeed  in  his  default  But 
if  the  professed  monk  gets  his  vows  to  be  declared  null ;  seeing  in 
that  case  he  is  restored  to  the  same  condition  as  if  he  had  never 
made  any  profession,  so  he  becomes  capable,  not  only  of  the  suc- 
cessions which  may  fall  to  him  afterwards,  but  likewise  of  those 
which  fell  after  his  making  profession  \^  provided  that  he  brought 
his  action  in  due  time  to  have  his  vows  annulled,  and  that  he 
made  those  persons  parties  to  the  suit  who  claim  an  interest  in 
the  succession  which  is  in  dispute. 

XXXIIL 

2539.  Effect  of  the  iicapacity  of  Condemned  Persons.  —  The  in- 
capacity of  persons  condemned  to  death,  or  to  other  punishments 
which  import  dvil  death,®  excludes  them,  in  the  same  manner  as 
the  incapacity  of  professed  monks,  from  both  the  kinds  of  succes- 
sion.' And  the  successions  which  might  have  come  to  them  had 
they  not  been  incapable  pass  to  those  persons  who  have  the  right  of 
succession  in  their  default,  in  the  same  manner  as  if  the  condemned 
persons  had  died  before  the  succession  felL  Thus,  the  son  of  a 
condemned  person  succeeds  to  his  grandfather,  to  whom  the  father 
cannot  succeed.^  But  if  their  incapacity  comes  to  cease,  they  will 
be  restored  to  their  former  condition,  and  will  be  equally  capable 
of  all  successions,  and  even  of  those  which  fell  before  their  inca- 
pacity was  abolished' 

XXXIV. 

2540.  This  Incapacity  takes  Place  only  from  the  Time  of  Condemn 
nation.  —  Seeing  the  person  that  is  condemned  is  rendered  inca- 

'  This  is  a  conseqnenoe  of  the  nnllitj  of  the  tows. 

*  See,  in  the  remark  on  the  elerentli  article,  what  are  the  ooBdemnatioiis  wfaidi  havie 
thiseflfect. 
P  L,  13,  D,  de  honor.  po$aeas. 

"l  L.7,D,dehi8  qui  nd  vd  al.jwr,  t.;— /.  4,  §  S,  /).  <ib  bon,  libert. 
'  See  OB  this  whole  article  the  ndes  which  follow. 
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pable  only  by  the  sentence  of  condemnation,  which  puts  him  in  the 
state  of  incapacity  which  is  prodnced  by  the  dvil  death ;  the  sno* 
cessions,  whether  they  be  of  intestates  or  by  testament,  which  may 
have  faUen  to  him  before  his  condemnation,  and  even  after  his  ac* 
cusation,  belong  to  him  in  the  same  manner  as  his  other  goods, 
until  he  is  stripped  of  them  by  his  condemnation ;'  for  till  then  it 
is  uncertain  whether  he  may  not  die  before  he  receive  sentence, 
whether  he  may  not  be  acqnitted,  or  whether  he  may  not  procnre 
his  pardon  from  the  prince.  Thus,  his  condition  does  not  imply 
any  incapacity  until  Ms  condemnation. 

XXXV. 

2541.  If  the  (hndemnaHon  subristSj  U  makes  the  Incapaciip  to 
subsist  Wcetoise.  —  If,  after  a  sentence  of  condemnation  which 
might  be  reversed,  the  case  should  happen  of  a  succession  which 
should  go  to  the  person  condemned,  if  he  were  capable  thereof,  his 
right  would  remain  in  suspense  until  the  event  should  either  ratify 
or  annul  the  condemnation ;  and  if  it  subsists,  it  will  make  the  in- 
capacity to  subsist  likewise.  As,  on  the  contrary,  the  succession 
would  belong  to  him  if  the  effect  of  the  condemnation  should  hap- 
pen to  cease,  as  it  may  by  any  one  of  the  causes  explained  in  the 
following  article.* 

XXXVL 

2543.  This  IncapacUy  ceases  tn  several  Cases.  —  The  effect  of  the 
condemnation  may  cease  either  by  the  prince's  pardon,"  or  by  a 
decree  of  a  superior  court  which  annuls  the  sentence  of  condem- 
nation,' or  by  the  bare  appeal  itself,  if  the  condemned  person  dies 
before  the  said  appeal  has  been  decided/    And  in  all  these  cases 

'  Si  qidfl  post  accnsatUmem  in  cnstodia  ftierit  deftinctiM,  testamentiim  cgiu  TmleMt. 
L. % D. qui  tat,Jae.pon,;^l  1,  §  3,  D,dekgat.  3;— Z.  8,  Z). cfe  piiU.  judic  The  cqi*- 
ci(j  of  making  a  testament,  and  of  sncceeding,  is  the  same.  So  that  this  text  proTes  the 
one  b]r  the  other.    See  the  fourteenth  article  of  the  second  section  of  TeOcanentB. 

'  8ee  the  text  qnoted  on  the  thirty-third  article. 

^  L.\^C.de jotf. pan, et rat. 

*  The  sentence  of  condemnation  tomj  he  annulled  hj  a  decree  of  a  superior  court,  which 
scqnits  the  partj,  or  which  mitigates  the  punishment,  and  decrees  another  punishment 
wliich  does  not  implj  dvil  death. 

'  FftiTocalionis  zemedio  eondemnationiB  extingnitar  pronnnciatio.  £.  1,  §  u&.  Z>.  od 
snot.  IStrpiL  Si  qnis  com  capitali  poena,  Tel  deportatione  damnatos  esset,  appellatioiie 
intnp<»ita,  et  in  suspense  oonstitnta,  sati  diem  functus  est,  crimen  morte  finitnm  est  L. 
«ft-  C  A  reuB  vd  acau.  mort.Jutr,s — L  2,  C  st  pauL  app.  tn.  int  Si  quis  in  capitali  crl- 
mne  damnatns  ^peUarerit,  et  medio  tempore  pendente  appeUatione  fecerit  testamentomy 
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tbe  incapacity  coises  for  all  the  time  tiiat  is  past.  Thus,  the  soo- 
eessions  which  may  have  fallen  to  the  said  condemned  p^son 
will  belong  to  him,  or  to  those  who  shall  have  his  right 

Bescarks  on  Articles  XXXIIL  to  XXXVL 

3543.  We  must  observe,  on  this  and  the  three  preceding  articles, 
a  difference  th«re  is  between  the  rules  of  the  Roman-  law  and  those 
of  the  FVench  law,  as  to  what  relates  to  the  matter  of  condemna- 
tion&  By  the  Roman  law  no  sentence  of  condemnation  could 
pass  against  the  party  accused,  unless  he  were, heard  in  his  own 
defence,  but  his  estate  was  irrevocably  confiscated  if  he  did  not 
appear  within  a  certain  time,  and  the  giving  judgment  on  the  ac- 
cusation was  defeired  till  he  should  give  an  appearance.  By  tbe 
rules  observed  in  France,  which  are  the  ordinances,  there  are  two 
sorts  of  condemnations ;  that  which  is  pronounced  when  the  party 
accused  is  present  in  judgment,  and  that  which  is  given  in  his  ab- 
sence, by  which  he  is  condemned  to  the  punishments  which  the 
law  inflicts  for  the  crime,  which  is  called  a  condemnation  on  ac- 
count of  contumacy,  because  of  tbe  disobedience  which  the  party 
accused  shows  to  the  decree  pronounced  against  him.  Both  these 
sorts  of  condemnations  have  this  belonging  to  them  in  common, 
that  both  the  one  and  the  other  import  the  civil  death  of  the  per- 
son condemned,  and,  by  consequence,  his  incapacity.  But  where- 
as tbe  condemnation  which  is  passed  against  the  party  who  is 
present  in  judgment  is  executed  on  his  person  by  corporal  punbh- 
ments,  and  on  his  estate  with  regard  to  the  forfeitures,  fines,  and 
the  civil  interest  of  the  adverse  party,  so  that  his  incapacity  is 
reckoned  from  the  day  of  his  condemnation ;  the  incapacity  which 
arises  firom  a  condemnation  on  account  of  contumacy  depends  on 
what  happens  afterwards,  and  on  the  rule  established  by  the  or- 
dinances, which  directs  that  the  condemnation  on  account  of  con- 
tumacy shall  have  its  effect  on  the  estate  of  the  condemned  per- 
son, as  to  the  acquisition  of  forfeitures,  fines,  and  the  civil  interest 
of  those  who  have  an  interest  only  after  the  condemned  person 
has  suffered  five  years  to  elapse  from  the  time  of  his  condemnation 
without  giving  an  appearance  in  judgment,  in  order  to  make  his 

et  ita  deoetserit,  valet  ejus  testamentiim.    L.  13,  f  S,  D.  qui  iat.  foe,  pom. ; — {.  6,  f  6,  I>. 
dB  mjful,  ntpt.    This  last  text  proTes  the  capacity  bj  ^  effect  of  the  appeal. 

See,  at  the  end  of  the  followfaig  remark,  anoUier  waj  of  annulling  a  tentenoe  of  c<m* 
denination,  which  ii  receired  in  France,  when  the  condemned  person  dies  during  ha  d^ 
laj  to  poige  his  contomacj. 
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defence  and  undergo  his  trial  This  is  what  results  firom  the  ot^ 
dinance  of  Moulins,  article  28 ;  by  which  artide  the  king  reserves 
to  himself  the  power  of  receiving  the  accused  party  to  make  his 
defence,  even  after  the  five  years,  according  to  the  circumstances 
of  the  causes,  the  persons,  and  the  times,  and  other  considerations ; 
these  are  the  words  of  the  said  ordinance.  And  the  same  thing  is 
ordained  by  the  twenty-eighth  article  of  the  titie  of  Defofutts  tmd 
CofUmmacies  in  the  ordinance  of  1670,  which  makes  the  five  years 
to  run  only  from  the  day  of  the  execution  of  the  sentence,  that  is 
to  say,  from  that  execution  thereof  which  is  by  effigy,  and  not 
from  the  day  of  tiie  condemnatioiL  And  by  the  twenty-ninth  ar- 
ticle of  the  same  ordinance  of  1670,  the  condemned  person  who 
dies  after  having  suffered  five  years  to  elapse  without  presenting 
himself  in  court,  or  yielding  himself  up  prisoner  in  order  to  take 
his  trial,  is  reputed  to  be  civilly  dead  from  the  day  of  the  execution 
of  the  sentence  for  contumacy.  According  to  these  ordinances,  if 
the  condemned  person  happens  to  die  within  the  five  years,  his 
condemnation  will  be  without  effect,  seeing  it  is  to  have  its  effect 
only  by  reason  of  the  contumacy  of  the  condemned  person,  who 
has  stood  in  contempt  for  five  years  witiiout  giving  an  appearance. 
From  whence  it  would  seem  to  fc^ow,  that  he  dies  without  in- 
capacity, and  that  the  successions  which  may  have  fallen  to  him 
after  his  condemnation  go  to  his  heirs,  or  to  those  who  have  his 
rights.  And  it  is  in  this  sense  that  the  said  ordinances  are  gen- 
erally construed,  although  in  some  places  it  is  otherwise  adjudged* 
So  that  we  may  add  to  the  tiiree  causes  which  make  the  inca- 
pacity to  cease,  as  has  been  explained  iii  the  article,  and  which  are 
common  both  to  the  Roman  law  and  to  the  usage  in  France,  this 
foorth  cause,  which  is  peculiar  to  the  usage  in  FVance,  and  that  is 
the  death  of  the  person  who  is  condemned  for  contumacy,  when 
he  dies  within  the  five  years. 

2544.  We  must  likewise  remark  on  this  article,  that  we  are  not 
to  understand  what  relates  to  the  appeal  from  the  sentence  of  con- 
demnation, of  all  sorts  of  condemnations  without  distinction.  For 
ve  must  except  the  condemnations  for  crimes  which  are  prosecut- 
^  after  the  death  of  the  persons  accused,  such  as  the  crime  of 
tugh  treason,  and  others,  which  it  would  be  needless  to  mention 
here.* 

*  F.lidtD.ad/:  Jul.  majefeMi0;--ff.  6,7,8,  Ceocf(^ 

7* 
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2545.  One  cannot  give  or  bequeath  to  one  that  is  Incapable  by  the 
intervention  of  other  Persons.  —  All  the  sorts  of  incapacities  have 
this  effect)  which  is  commou  to  them  all,  that  not  only  one  cannot 
bequeath  any  thing  to  a  person  who  is  incapable,  naming  him  ex- 
pressly in  his  will ;  but  likewise  all  those  dispositions  which  are 
called  tacit  gifts^  or  bequests  in  trusty  where  one  leaves  to  some 
person  whose  name  is  made  use  of  in  order  to  convey  by  his 
means  to  one  that  is  incapable  by  law,  either  the  whole  inherit- 
ance  or  some  legacy,  are  annulled  both  with  respect  to  the  person 
that  is  incapable,  and  also  with  respect  to  him  who  lends  his  name 
for  the  carrying  on  this  fraud." 


SECTION  III. 

WHO   ARB   THE   PERSONS   THAT   ARE   UNWORTHY   OF  BEING   HEIRS    OB 

EXECUTORS. 

2546.  There  is  this  difference  between  the  causes  which  render 
persons  incapable  of  succeeding,  and  those  which  render  them 
unworthy  thereof,  that  the  causes  which  render  the  heir  or  execu- 
tor incapable  of  the  succession  have  no  particular  relation  to  the 
duties  which  he  owed  towards  the  deceased,  to  whom  he  was  to 
succeed ;  and  that  even  of  the  four  sorts  of  incapacity  which  have 
been  explained  in  the  foregoing  section,  there  are  three  the  causes 
whereof  have  nothing  in  them  that  is  a  transgression  of  any  man- 
ner of  duty  whatsoever.  But  the  causes  which  render  the  heir 
unworthy  of  the  succession  regard  some  particular  duty,  in  which 
he  may  have  failed  towards  the  deceased  whose  succession  he 
lays  claim  to,  whether  it  was  against  his  person  while  he  was 
alive,  or  after  his  death  against  his  memory ;  or  even  some  other 
sort  of  duty,  as  in  the  case  of  the  eleventh  article.  Thus,  it  is 
always  on  the  account  of  some  crime,  or  of  some  kind  of  offence, 
that  an  heir  is  declared  unworthy  of  a  succession. 

2547.  We  must  observe  here,  in  relation  to  the  persons  who 

*  £.  3,  Ml  ^*  dejwr.Jue. ; — 2. 1,  «mI.  ;  —  1 18,  Z).  dSe  Ait  ^ikb  itf  M,  It  appean  ftom 
tbese  texts,  that  by  the  Roman  law  what  was  given  bj  a  tadt  bequeH  in  inut  was  forfeited 
to  the  exchequer,  when  the  fraad  was  well  proyed.  Bat  by  our  usage,  the  dispositiont 
of  this  kind  are  onlj  annulled,  and  the  heir  or  executor  retains  what  was  given  in  frand 
of  the  law,  or  of  the  custom.    See  the  eiereath  artide  of  the  following  sectkm. 
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have  rendered  themselves  nnworthy  of  the  successibn,  a  difference 
between  the  usage  in  France  and  the  Roman  law,  which  consists 
in  this,  that  by  the  Roman  law  the  inheritance  which  the  heir 
was  deprived  of  because  of  his  unworthiness  escheated  to  the 
exchequer,*  which  was  observed,  likewise,  in  the  case  of  heirs  to 
intestates,  although  they  derived  their  right  to  the  succession  from 
the  law,  and  not  from  the  will  of  the  deceased.^  But  according  to 
the  usage  in  France,  when  the  heir  is  found  to  be  unwortiiy  of  the 
succession,  it  passes  to  the  person  who  has  the  right  to  succeed 
next  after  him,  whether  it  be  in  the  case  of  a  testamentary  succes- 
sion, or  of  a  succession  to  an  intestate.  For  the  punishment  of 
the  heir  that  is  unworthy  ought  only  to  fall  upon  himself,  and  not 
upon  the  person  to  whom  the  inheritance  ought  to  belong  by 
reason  of  his  exclusion.  Thus,  there  appears  to  be  in  our  usage 
more  humanity  and  more  equity  than  in  the  Roman  law. 

2548.  Seeing  the  causes  which  render  persons  unworthy  of 
being  heirs  may  regard  either  both  the  kinds  of  succession,  the 
testamentary  as  well  as  that  of  intestates,  or  only  the  testamentary 
alone,  it  will  be  easy  to  distinguish  in  each  cause,  either  by  the 
words  of  the  article  or  by  the  remarks  made  upon  it,  to  which  of 
the  two  kinds  of  succession  it  relates. 

Art.  L 

2549.  The  Heir  that  is  umvorthy  is  excluded  from  the  Inherit' 
once,  —  Those  who,  being  capable  of  succeeding,  do  render  them- 
selves unworthy  thereof,  are  excluded  from  all  successions,  whether 
they  come  by  the  death  of  an  intestate  or  by  the  will  of  a  testator,* 
and  tike  goods  of  the  succession  pass  to  those  who,  in  default  of 
them,  have  the  next  right  to  the  inheritance,^  as  shall  be  explained 
by  the  rules  which  follow. 

IL 

2550.  Causes  which  render  the  Heir  unworthy.  "^  The  causes 
which  may  render  the  heir  unworthy  of  the  succession  are  indefi- 

'  V,  L  1,  D,  dejure  fitd; — toCo  fMb  D.dCdtka  qua  itf  indign, 

^  L.  9y  C  die  Air  qtnb.  vt  indign. 

*  Teio  Htulo  Z>.  et  Cod,  dehiigvuBtd  wdign.  See  the  following  artidee,  and  the  text 
vbieii  is  cited  in  the  preamble. 

^  We  have  added  these  laat  words,  that  the  goods  go  to  those  who  have  the  next  im- 
mediate right  to  tiie  inheritance,  because,  as  has  been  remarked  in  tiie  preamble  of  thia 
■ectbn,  the  inheritances  belonging  to  heirs  who  render  themselves  nnworthj  of  them  do 
not  by  our  nsage  fidl  to  the  excheiiiier,  as  they  did  by  the  Boman  Uw,  bnt  pass  to  the 
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nite,  and  the  discerning  of  what  may  or  may  not  be  anfficient  to 
produce  this  effect  depends  on  the  quality  of  the  facts  and  the 
circumstances.^  Thus,  we  are  not  to  Umit  these  causes  to  sach 
as  shall  be  explained  in  the  fcdlowing  articles,  where  we  have  only 
mention  of  those  which  are  expressly  named  in  the  laws.  But  if 
there  should  happen  any  other  case  where  good  manners  and 
equity  should  require  that  an  heir  should  be  declared  unworthy,  it 
would  be  just  to  deprive  him  of  the  inheritance.  Thus,  for  exam* 
pie,  if  one  who  has  had  an  unlawful  commerce  with  a  woman  of 
a  bad  life  and  conversation  should  institute  her  his  heir  or  execa- 
trix,  such  an  institution  ought  to  be  annulled.^ 

IIL 

2551.  Jff'he  aUempU  to  kill  ike  Perstm  to  wkom  ke  akould  succeed. 
—  If  he  who  is  to  succeed  as  heir,  either  by  testament  or  to  an 
intestate,  attempts  any  thing  against  the  life  of  the  person  to 
whom  he  should  succeed,  he  shall  be  deprived  of  the  succession, 
although  the  attempt  had  not  its  effect,  provided  it  be  sufficiently 
proved.* 

IV. 

2552.  Jff'  ke  kas  any  Hound  in  kis  Deatk^  altkougk  it  be  only  by 
Neglect.  —  Although  the  heir  did  not  make  any  attempt  upon  the 
life  of  the  person  whose  estate  was  to  come  to  him,  yet  if  his 
death  can  be  imputed  either  to  the  negligence  or  any  other  fitnlt 
of  this  heir,  as  if  he  knew  that  others  had  a  design  to  murder  or 
poison  him,  and  he  did  not  discover  it;  or  if,  seeing  him  in  danger 
of  his  life,  he  neglected  to  give  him  the  aid  and  succour  which  he 
might  have  done,  he  shall  be  deprived  of  bis  inheritance  in  the 
same  manner  as  if  he  had  been  the  author  of  his  deaA.' 

other  hein  who,  in  defiralt  of  flw  heir  ttat  Is  vnworthj,  haTe  the  next  immfftHmn  nght  to 
■noceed. 

^  See  the  foUowiog  article. 

^  Mnlier  in  qaam  tnipis  snspicio  cedere  potest,  nee  ex  testmrnento  miBtis  alifiiiid  cs- 
pere  potest,  ut divus  HsdnMins  rescripsit  L.  41,  i  1, Z>. ds feriam.  mal.;— 1 14,  D,dkka 
qwB  vt  indiffH, 

Although  the  rale  which  results  from  this  text  he  limited  to  the  dispositions  of  toldiera, 
yet  the  morality  upon  which  it  is  grouMtod  ought  to  render  it  common  to  all  other  per- 
sons. For  there  is  no  person  whatsocTer  who  is  not  hound,  as  well  as  a  soldier,  to  afattain 
ftom  ereiy  thing  that  is  contrary^  to  decency  and  good  manners. 

*  This  case  renders  the  heir  nnwortfaj,  with  mach  gieater  reason  than  those  which  are 
explained  in  the  following  articles. 

f  Indignnm  esse  D.  Pins  ilhim  deGrBTit,nt  et  KareeUns  refiart,  qui  mantfestitsiBia  com- 
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V. 

2553.  yhe  attend  aimy  TUaig  aguimt  his  Honor.  -"*  The  heir  at 
law,  or  execator,  who  makes  an  attempt  upon  the  honor  of  the 
person  to  whom  he  is  to  succeed,  whether  it  be  by  becoming  his 
aocnser  in  a  court  of  justice^  or  by  joining  in  an  accusation  that 
is  brought  against  him,  is  no  less  unworthy  of  succeeding  to  him 
than  if  he  had  attempted  against  his  life.^ 

VL 

2554.  ^  there  happens  between  them  a  Mortal  Hatred.  —  If  there 
had  happened  between  the  testator  and  the  person  whom  he  had 
named  his  executor  a  mortal  hatred  and  enmity,  to  such  a  degree 
as  that  there  might  reasonably  be  presumed  from  thence  a  change 
in  the  will  of  the  testator,  this  would  be  a  sufficient  cause  to  ex- 
clude the  executor  from  the  succession,  unless  there  was  a  recon- 
ciliation before  the  death  of  the  testator.  But  a  slight  quarrel  or 
difference  would  not  have  this  effect'^ 

8        8 
Remarks  on  the  PiiBCEniNa  Article. 

2555.  Although  the  laws  cited  make  mention  only  of  a  legatee, 
and  not  of  a  testamentary  heir,  yet  the  rule  seems  to  be  much 
more  just  and  equitable  with  respect  to  the  testamentary  heir,  see- 
ing in  his  case,  as  the  kindness  is  greater  on  one  side,  so  likewise 
is  the  ingratitude  on  the  other;  and  he  who  is  not  worthy  of  a 
small  favor  is  much  less  worthy  of  a  greater. 

2556.  This  rule  is  founded  on  a  natural  effect  of  enmity.  For 
^  eveiy  testator  chooses  his  testamentary  heir  only  in  consideration 
of  some  merit  which  he  discovers  in  him,*  and  that  nothing  is 
more  opposite  to  the  merit  which  recommends  any  person  to  the 
esteem  of  another  than  that  which  may  produce  hatred  instead  of 

^^i»^  esi  id  cgiMe,  at  per  negUgentiam  et  ealpoB  eiiam  miilier  a  qua  h»reB  insiitDtiis 
^t,  mormetor.    L.  S,D.dehi$  qua  ut  incUg, 

AJthougii  thiB  text  speaks  onlj  of  the  testamentary  saccession,  jet  the  role  is  equally 
i«s^  in  both  tlie  kinds  of  snoeessioo. 

i  LpmuU.  ^  pemiL  D,  de  adim.  vd  tromf.  Ugai,  We  might  place  in  the  same  rank 
^  heir  who  attempts  upon  the  honor  of  the  wife  of  the  person  to  whom  he  is  to  snooeed. 

Altihoogh  the  text  cited  on  the  article  mentions  only  a  legatee,  yet  its  decision 
*ttoig  nererthelesB  to  be  applicable,  and  with  much  greater  reason,  to  executors  and  heirs 
ttlsv.  See  tha  remaik  on  the  foUowiag  article^  See  the  texts  cited  on  the  two  follow- 
^titidei. 

^- ^^D.  dt  hU  qua  id  indign,  aufer,;'^L  3fin/,D.de  adim.  vd  ttwuf,  leg.; — /.  4, 
•^;— ».  I  U,  hutk.  de  exau.  tuL 
*L%D,pn 
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friendship ;  the  enmity,  therefore,  which  falls  out  between  the  tes- 
tamentary heir  and  the  testator  must  necessarily   produce  this 
effect  of  changing  the  will  of  the  testator  who  had  named  for  his 
heir  a  person  whom  be  now  looks  upon  as  his  greatest  enemy,  and 
consequently  of  annulling  a  disposition  which  it  is  very  probable 
the  testator  would  not  be  willing  to  have  executed.   This  is  a  oon* 
sequence  which  naturally  arises  from  the  words  of  the  first  of  the 
laws  quoted  on  this  article.    And  although  it  be  true  that  enmities 
containing  a  mutual  hatred  between  two  persons  are  always  un- 
lawful, even  on  the  part  of  those  who  have  not  been  the  first  ag- 
gressors, and  that  every  man  ought  always  to  preserve  the  spirit  of 
the  second  law  towards  all  others;^  yet  this  truth  does  not  de 
stroy  the  equity  of  the  law  which  annuls  the  wills  of  testators 
made  in  favor  of  persons  against  whom  they  afterwards  oonceivea 
mortal  hatred,  even  although  the  said  persons  should  be  noways 
to  blame  on  their  part    For  it  is  always  certain  that,  if  this  enmity 
lasts  to  the  death  of  the  testator,  it  has  two  effects  which  annul 
the  institution  of  an  heir  or  executor  who  has  since  become  an 
enemy.     One  is  on  the  part  of  the  testator,  by  the  proof  which  it 
furnishes  of  his  mind  being  changed  with  respect  to  the  said  heir; 
and  the  other  is  on  the  part  of  the  heir,  whom  it  renders  unworthy 
of  the  succession ;  so  that,  as  this  heir  by  testament  has  no  other 
title  besides  the  good  will  of  the  testator,  and  the  fisLVorable  opinion 
which  he  had  conceived  of  him,  he  has  no  longer  either  any  title 
or  right  to  the  succession.     Thus,  although  the  hatred  should  be 
much  more  unjust  on  the  part  of  the  testator  than  on  that  of  the 
testamentary  heir,  yet  the  effect  which  it  has  by  law  of  annulling 
the  institution  is  not,  upon  that  account,  any  thing  the  less  just 
For  as  to  him  who  is  instituted  heir,  he  is  justly  deprived  of  the 
succession  of  which  he  is  unworthy ;  and  as  to  the  testator,  the 
injustice  of  his  hatred  against  the  person  whom  he  had  instituted 
his  heir  does  not  consist  in  the  annulling  of  the  institution,  but 
only  in  this,  that  he  is  wanting  in  his  duty,  in  not  loving  him  with 
that  brotherly  love  which  he  owes  to  all  mankind  in  general. 
And  since  this  duty  of  brotherly  love  does  not  oblige  him  to  name 
for  his  heir  a  person  who  not  only  has  no  manner  of  right  to  his 
inheritance,  but  is  even  unworthy  of  it,  and  that,  on  the  contrary, 
the  said  duty  leaves  him  at  full  liberty  to  leave  his  estate  either  to 
his  heir  at  law,  or  to  any  other  person  whom  he  pleases  to  choose ; 


*>  See  the  fourth  and  sixth  chapten  of  the  Dreaiue  ^Law§, 
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it  is  therefore  without  any  injustice  tha;t  the  law  annnis  the  insti- 
tation  when  there  falls  out  afterwards  a  mortal  hatred  between 
the  heir  that  is  instituted  and  the  testator. 

2557.  We  have  restrained  this  rule  to  the  testamentary  heir; 
for  besides  that  the  laws  quoted  on  this  article  have  relation  only  to 
the  dispositions  of  testaments,  the  condition  of  those  who  succeed 
as  heirs  to  intestates  ought  to  be  distinguished  from  that  of  tes- 
tamentary heirs,  as  to  what  regards  the  effect  of  the  enmity  that 
happens  between  ^le  heir  and  the  testator;  because  that  whereas 
the  testamentary  heir  owes  the  succession  barely  to  the  will  of  the 
testator,  the  heir  of  blood  who  succeeds  to  an  intestate  derives  his 
right  irom  the  provision  of  the  law.  So  that  we  may  say,  that  an 
enmity  which  does  not  go  to  that  height  which  has  been  men- 
tioned in  the  foregoing  articles  would  not  be  sufficient  to  exclude 
the  heir  at  law  from  the  inheritance  of  his  kinsman,  who,  by  choos- 
ing to  die  intestate,  would  by  that  sufficiently  declare  his  mind 
that  he  was  not  willing  his  estate  should  go  to  any  others  but  to 
those  who  should  be  entitled  to  it  by  law.  And  much  less  ought 
enmity  to  exclude  the  heir  at  law  in  the  provinces  of  France, 
which  are  governed  by  their  customs,  where  it  is  not  allowed  to 
deprive  the  heirs  of  blood  of  that  part  of  the  estate  which  is  appro- 
priated to  them  by  the  said  customs ;  because  if  enmity  were  to 
have  that  effect,  it  might  happen  that  a  testator  who  should  chance 
to  have  some  quarrel  with  his  heir  at  law  might  turn  it  into  hatred, 
and  so  heighten  it  to  such  a  degree  as  might  furnish  him  with  a 
pretext  for  making  a  will  to  his  prejudice,  and  for  eluding  the  law. 

VII. 

2558.  If  he  calls  the  State  of  the  Testator  in  Question.  —  If  the 
beir  who  is  instituted  by  testament  has  done  any  great  injury  to 
the  testator,  or  used  him  so  basely  as  to  render  himself  unworthy 
of  the  benefit  he  receives  by  his  will,  he  shall  be  deprived  of  it; 
and  with  much  more  reason  will  he  be  deprived  of  this  benefit  if 
he  was  the  author  of,  or  any  way  concerned  in  publishing,  a  de- 
famatory libel  reflecting  on  the  testator's  honor,  or  if  he  had  com- 
menced a  lawsuit  against  him  in  relation  to  his  state  and  con- 
dition. As  if,  the  testator  pretending  to  be  a  gentleman,  he  had 
contributed  to  make  him  lose  that  quality ;  or  if  he  had  attempted 
to  get  him  declared  a  bastard.' 

*  ^'^iih  I  ^%D'dehi$  qua  utMign.au/,   Defiunatory  libels  an  placed  in  tho  nam- 
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vra. 

2559.  Iff  he  does  not  prosecute  the  AsOhors  of  his  Deott.— The 
heir,  whether  he  succeed  by  testament  or  as  heir  at  law,  who  neg- 
lects to  bring  to  condign  punishment  the  murderers  of  him  to 
whom  he  has  a  right  to  succeed,  renders  himself,  by  that  neglect, 
unworthy  of  the  succession.^  Unless  he  should  deserre  to  be  ex- 
cused upon  account  of  the  tenderness  of  his  years,  as  if  the  said 
heir  was  a  minor,  or  for  some  other  reasonable  cause,  according  to 
the  circumstances."^  ^ 

2560.  y  he  treats  concerning  the  Succession  during  the  Testater^s 
Life^  and  wOhout  his  Enowhdge.  —  If  any  one,  before  the  death  of 
the  person  whose  estate  is  to  come  to  him,  either  by  testament  or 
by  right  of  blood,  should  in  prospect  thereof  dispose  of  any  of  the 
effects  belonging  to  the  said  estate,  without  the  consent  of  the  said 
person,  he  would  thereby  render  himself  unworthy  of  succeeding 
to  him." 

2561.  If  he  hinders  hUn  from  making  a  TesiamenL'^li  he  who 
is  named  heir  in  a  testament  had  hindered  the  testator  from  mak* 
ing  a  second  will,  whether  it  were  by  force  or  by  any  other  un- 

ber  of  capital  erimef .  V.  I  im.  C,  defam.  Ubd,  And  they  desenre  this  pnaiilimaiit  more 
than  any  injury  or  any  insalt  whatBoerer. 

We  mast  likewise  make  the  same  remark  here,  that  although  the  text  cited  on  this  a^ 
tide  speaks  only  of  a  legatee,  yet  it  may  be  appUed  with  much  greater  reason  to  the  tes- 
tamentary heir. 

If,  in  the  case  of  two  persons  contending  for  the  same  inheritance,  one  of  them  should 
contest  the  state  of  the  other  in  order  to  exclude  him  from  it,  having  some  reason  to  be- 
liere  him  to  be  either  a  bastard  or  an  alien,  and  incapable  of  succeeding,  and  the  pe^ 
son  whose  state  was  called  in  question  was  a^jndged  to  be  lawfully  begotten,  or  a  nata- 
ral-bom  subject,  and  afterwards  he  comes  to  die  having  for  his  heir  at  law  the  person 
who  had  called  his  state  in  question,  the  said  heir  would  not  upon  this  account  be  jud^ 
unworthy  of  succeeding  to  him.  For  his  controvertittg  the  odier's  state  under  these  dr- 
cnmstances  ought  not  to  be  impaled  to  any  design  in  him  to  do  harm ;  since  it  tended 
only  to  discover  the  truth  of  a  matter  of  fact,  which  was  uncertain,  and  on  which  depend- 
ed the  right  of  the  contending  parties.  Bat  as  for  defamatory  libels,  atrocious  injuries, 
and  bad  treatment,  seeing  they  are  -crimes  punishable  by  law,  and  such  as  destroy  men's 
reputation,  which  is  much  dearer  to  them  than  life  itself,  it  seems  just  that  the  heir  at 
law  who  has  been  guilty  of  any  of  the  said  erimes  should  be  dedaxed  unworthy  of  the 
inheritance. 

'  L.  17,  Z).  de  Mm  qua  ut  indign,; — L  1,  C  eod* 

"  L.  6,  a  eod. 

•  LLTQet  SO,  JD.  d$  daiuL  t'-^l^m/.D.dehufumut  tasd^. 
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lawful  means,  he  would  be  unworthy  of  succeeding  to  him.  It 
would  be  tiie  same  thing  if  he  to  whom  the  inheritance  belongs 
by  right  of  blood  should  make  use  of  the  same  indirect  means  to 
hinder  the  person  whose  succession  would  fall  to  him  by  law,  in 
case  there  were  no  testament,  firom  making  one.  And  he  who 
should  use  violence,  or  any  other  unlawful  way,  to  extort  a  testa- 
ment in  his  own  favor,  or  in  favor  of  other  persons  in  trust  for 
him,  would  with  much  greater  reason  be  debarred  from  reaping 
any  benefit  by  the  said  testament  And  in  all  these  cases,  the 
authors  of  such  unlawful  ways,  together  with  their  accomplices, 
will  be  liable  to  be  punished,  according  to  the  quality  of  the  facts 
and  the  drcumstanoes.* 

XL 

3562.  J^ke  has  letU  his  Name  for  a  tacit  Bequest  in  3Vi»t-— 
We  may  place  in  the  rank  of  persons  unworthy  of  successions 
those  who  lend  their  names  to  testators,  that  they  may  be  named 
heirs  in  order  to  convey  the  effects  to  persons  whom  the  law  has 
excluded.  Ajid  these  sorts  of  dispositions,  which  are  called  tacit 
fiduciary  bequests^  remain  without  effect,  if  the  fraud  appears. 
And  he  who  is  named  heir,  as  well  as  the  person  to  whom  he  was 
to  restore  the  goods  of  the  succession,  shall  be  deprived  of  them ; 
the  one  as  being  incapable,  and  the  other  as  being  guilty  of  a 
cheat,  which  the  laws  Uken  to  a  robbery  or  a  thefts 

XIL 

2563.  The  Ekir  who  is  unworthy  restores  the  Firuits  and  the 
hteresL —  The  heir  that  is  unworthy,  and  who  has  already  en- 
joyed some  part  of  the  inheritance,  ought  to  restore  all  the  fruits 
ttiereof,  and  the  other  revenues  which  he  has  received  during  the 
whole  time  of  his  possession,  as  likewise  the  interest  of  the  money 
which  he  has  received,  whether  it  be  from  persons  indebted  to  the 
BQccessiony  or  from  the  sale  of  some  of  the  movables,  or  upon 
other  aocounts.  For  he  is  of  the  number  of  unjust  possessors, 
^n  before  any  action  is  brought  against  him.^ 

*£.!,/>.  n  quit  aUq,  tat  prMt.  vd  ooeg. ;  ^l.  2,  eod.  ;^l.  %  C,  tod.  ;•*  /.  1,  C  eod, 
^  die  fomth  srtkle  of  the  tecond  section  of  Lagotm,  See  tiie  twen^-filttk  and  fbUow- 
iog  aitides  of  Ihe  fifth  section  of  TfertanMift. 

'Z.10,D.cfeA»9iM8«l»u2.<ii|^;— /.46,2>.  db  A<er«rf. /Mfie.  See  the  last  artiele  of 
^  foiegoing  section. 

^  Hftredes,  qnos  necem  testatoris  innltam  omisisse  constiterit,  finctas  integroe  oognn- 
^  redden.   Neqne  enim  bonss  fidei  poesessone  ante  oontrorersiam  iilatam  Tidentur 

VOL.  II.  8 
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XIIL 

2564.  Difference  between  the  Causes  which  render  Heirs  wi- 
worthy.  —  Among  all  these  causes  which  we  have  just  now 
explained,  and  \irhich  may  render  an  heir  unworthy  of  the  inherit- 
ance, we  must  distinguish  between  those  which  may  cease  to 
have  their  effect,  and  those  whereof  the  effect  can  never  cease. 
Which  depends  on  the  state  in  which  matters  are  at  the  time  of 
the  death  of  the  person  whose  succession  is  in  question,  and  on 
the  rules  which  follow.' 

XIV. 

2565.  Of  those  which  render  the  Heir  unworthy  at  the  lime  of  the 
Death  of  ihe  Testator,  —  If  the  cause  which  may  render  the  heir 
unworthy  subsists  at  the  time  of  the  death  which  lays  the  succes- 
sion open,  and  the  heir  cannot  justify  himself  against  the  charge, 
he  shall  be  irrevocably  excluded  as  unworthy.  For  being  found 
to  be  such  at  the  moment  that  the  inheritance  falls  to  him,  he  can- 
not acquire  it,  and  the  estate  goes  to  the  person  whom  the  law 
calls  to  the  succession." 

XV. 

2566.  Of  those  which  have  ceased  at  the  Time  of  the  Death. — 
If  the  cause  which  might  have  rendered  the  heir  unworthy  did 
cease,  as  if  it  was  a  mortal  hatred,  or  other  cause,  which  a  leoon- 
ciliation  with  the  deceased,  or  a  justification  of  the  heir,  had  abol- 
ished, the  obstacle  ceasing,  he  might  succeed.^ 


S  qui  debitum  ofBdtun  pietatis  sdentei  omueniiit  Ex  hnreditate  cntem  remm 
dlBtractanun,  rel  a  debitoribus  acoeptfls  pecunisB  poet  motam  litem  bonomm,  nsitru  inle- 
rant.  Qaod  in  fractibns  quoque  locum  habere  qnos  in  prtediis  hsBreditariii  inventos,  act 
exinde  perceptos  yendiderint,  procul  dabio  est.    L.  l^  C.  de  Ms  quib.  ut  ind. 

Although  iStoB  text  speaks  only  of  the  heir  who  has  not  rerenged  the  death  of  the  de- 
ceased, yet  this  role  agrees  to  all  the  cases  of  the  other  causes  which  may  render  the  heir 
unworthy. 

Seeing  the  unworthy  heir  is  called  in  this  text  an  unfair  possessor,  even  before  any 
action  is  brought  against  him,  ante  eontrovertiam  UkOam,  why  should  he  be  accountable  for 
the  interest  of  the  money  which  he  shall  hare  received,  either  finom  the  debtors  to  tiie  suc- 
cession, or  from  the  sale  of  any  of  the  moyable  goods,  only  from  the  time  that  the  suit  is 
commenced,  as  it  is  said  in  this  text  1  Unless  it  were  that  the  text  is  to  be  understood  of 
money  that  is  in  bemg,  or  that  is  still  owing  by  those  who  have  bought  any  thing  of  the 
said  heir. 

'  See  the  following  articles. 

■  This  is  the  effect  of  the  cause  which  randen  him  unworthy. 

*-  See  the  sizA  article. 


TIT.  I.  8B0.  lY.]  HEIB8  AND  EXE0UTOR8.  87 

XVL 
2567.  DiUinction  of  the  Causes  with  Respect  to  the  Two  Sorts  of 
Successions.  —  Among  the  causes  which  render  the  heir  unworthy, 
we  most  distinguish  between  those  which  regard  equally  the  suc- 
cessions of  intestates  and  testamentary  successions,  and  those 
which  can  have  respect  only  to  testamentary  successions.  For  this 
distinction  is  necessary  to  be  observed,  in  order  to  prevent  our 
giving  to  the  causes  which  render  the  heir  unworthy  another 
effect  than  that  which  they  ought  to  have  according  to  law  and 
equity.*  And  it  will  be  easy  to  judge,  by  the  reading  of  every 
article,  to  which  of  the  two  successions  each  of  the  said  causes 
ought  to  be  applied 


SECTION    IV. 

OF   THOSE  WHO   CAN   HATE  NO   HEIRS   OR  EXECUTORS. 

2568.  Haying  explained  who  are  the  persons  who  cannot  be 
heiis  or  executors,  order  requires  that  we  should,  in  the  next  place, 
show  who  are  the  persons  who  cannot  have  heirs  or  executors. 
And  this  is  different  in  testamentary  successions  from  what  it  is 
in  the  succession  of  intestates.  For,  as  shall  be  explained  in  this 
section,  there  are  some  persons  who  are  capable  of  having  heirs  at 
law,  and  cannot  have  testamentary  heirs.*  There  are  others,  on 
the  contrary,  who  cannot  have  heirs  at  law,  and  who  are  capable 
of  having  heirs  by  testament^  And  there  are  some  who  can 
neither  have  heirs  at  law  nor  heirs  by  a  testament^ 

2569.  We  might  reckon  in  the  number  of  persons  who  cannot 
have  heirs  those  who  possess  only  those  kinds  of  estates  which  we 
see  in  some  customs,  and  which  are  said  to  be  of  a  servile  condi- 
tion or  of  mortmain,  of  .which  we  have  already  spoken  in  the 
pK&ce,  no.  15.  For  as  to  estates  of  this  nature,  it  is  the  lord  of 
the  manor  who  succeeds  when  there  are  no  children ;  and  he  ex- 
cludes all  others,  whether  they  be  heirs  at  law  or  heirs  by  testa- 
meat,  as  has  been  remarked  in  the  above-mentioned  place. 

*  Tlas  tftide  is  a  oonfeqaence  of  the  fbnner. 

'  See  tbe  flnt  article  of  tlus  MCtbii,  and  Ilia  repiark  thai  is  thero  made  upon  it. 

^  See  the  seeond  article. 

« See  the  thiid  article. 
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Art.  L 

2570.  Persons  ineapabte  of  making  a  Ttstameni  eamnot  have  an 
Execuior  or  Tesiaanenkury  Heir.  —  All  penons  who  are  incapable 
of  making  a  testament,  whether  it  be  for  want  of  age  or  for  other 
causes,  which  shall  be  explained  in  their  proper  place,*  cannot  b; 
consequence  have  executors  or  heirs  by  testament  But  their 
inheritance  goes  necessarily  to  the  person  whom  the  law  calls  to 
succeed.^ 

IL 

2571.  Baskards  emu  haoe  mo  other  JBkirSy  if  they  die  iniesiaiej  but 
their  Children.  —  Bastards  who  have  estates  may  dispose  of  them 
by  will,  and  their  children  may  succeed  to  them  as  their  heirs  at 
law,  if  they  have  any  that  are  lawfully  begotten.  But  if  they  die 
without  children,  and  intestate,  as  they  have  no  legal  parentage 
with  any  person,  so  they  can  have  no  heir  at  law.^ 

2572.  Foreigners  can  neither  have  Executors^  nor  Beirs  at  Law, 
-^Foreigners  who  die  without  being  naturalized  can  have  no 
heiri  neither  hek  at  law  nor  testamentary 


IV. 

2573.  Professed  Monks  have  either  Teskmentarp  Ekirs^  or  Beirt 
ai  Law.  —  Professed  monks  have  for  their  heirs,  either  the  persons 
whom  they  may  institute  by  a  testament,  if  they  think  fit  to  make 
any  before  thek  profession,  or  those  to  whom  their  inheritanoe 

*■  See  ihe  second  aection  of  the  first  title  of  the  third  book. 

^  We  may  reckon,  in  one  sense,  among  the  persons  who  cannot  have  testamentary 
heirs,  those  whose  estates  are  sitoated  in  the  provinces  of  France  which  are  goTemed  bj 
their  cnstoms.  For  there  they  know  no  other  heirs  beeides  thoM  of  blood ;  and  they  gin 
the  name  only  of  nnlTersal  legatees  to  those  who,  not  being  called  to  the  Mooeaiion  by 
law,  are  institated  heirs  by  a  testament 

*  L.  4,  D.  unde  cogn.  See  the  eighth  article  of  the  second  section,  and  the  remark  that 
is  there  made  on  it.  The  successions  of  bastards  belong  to  the  khig,  by  lirtm  of  that 
light  which  is  called  right  of  bastardy,  or  to  the  lord  of  the  manor. 

^  See  the  ninth  article  of  the  second  section,  and  the  articles  which  «re  there  qooted. 
We  must  except  firom  this  rale  strangers  who  hare  children  or  relations  bora  in  France, 
or  naturalized  \  for  they  may  succeed  to  them,  as  has  been  remarked  in  the  durty-first 
article  of  the  second  section.  And  we  must  likewise  except  the  strangers  who  come 
within  the  case  of  the  ordinances  of  1463,  IMS,  and  1M9,  which  aUow  £»reign  merchants, 
who  frequent  the  fUrs  of  Lyons,  to  make  thehr  wills,  aad  their  heufs  at  law  to  auoceed 
them  when  they  die  intestate.  The  snccessiotts  of  foreigners  heloQg  to  Ihs  kiBg»  by  vir- 
tue of  that  right  which  is  called  right  to  the  estates  of  aliens. 
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beloDgB  hj  law,  if  tliej  hftve  not  disposed  of  it  by  wilL  And  the 
estate  wfaidi  bdosged  to  tbem  at  the  time  of  tbeir  profesaon  goes 
to  their  hein.  For  tbeir  irows  put  them  into  the  stole  of  a  dvM 
deaA,  vfakh,  rendering  tiiem  incapable  of  possessing  any  goods, 
has  the  same  effect  as  a  natoral  deatb  in  laying  their  sneoessMNt 
open.* 

V. 

2574  Oomimmied  Pertant  have  no  Atrf. -^  Persons  condemned 
to  death,  or  to  other  pnnishments  wbieh  imply  dvil  death,  and 
dying  in  that  condition,  can  have  no  heiis.  For  their  condemna- 
tion has  stripped  them  of  all  their  goods,  which  go  either  to  the 
king,  or  to  tiie  lord  of  the  manor  who  has  right  to  the  esdieat' 
But  if  their  oondemnatum  is  annnDed  by  any  mie  of  the  ways  ex- 
plained in  the  tiiirty-eixth  aitide  of  the  second  sedami,  their  goods 
vill  descend  to  their  heirs. 

VL 

%75.  Ptmam  fsAo  ikavt  no  RelsHomg  hme  no  Beim  at  Law. 
—  Those  who  either  have  no  relations  at  all,  or  only  such  as  are 
aliens  not  naturalized,  have  no  heirs  if  they  die  intestate.'  Bat 
they  may  dispose  of  their  effects  by  will,  if  they  are  under  no  inciu 
paoity  of  maUi^  one. 


SECTION   V. 

OP  THE  BIGHTS   WHICH    ABB    ANNEXED  TO  THE   QVAUTT   OF   HEIBS 

AND  EXBCUTOB8. 

^6.  This  whole  section,  which  relates  to  the  rights  of  heirs 
and  execntors  in  gNieral,  and  the  three  following  sections,  which 
^t  of  the  charges  of  heirs  and  executors  likewise  in  general,  are 
aa  it  were  a  plan,  in  which  it  was  necessary  to  distingnish  the  said 


'  See  te  tndi  arcicis  of  diB  iteoBd  aectioii,  sad  llw  i«m«k  ihsl  k  Aan  inads  OB  ft. 
"nui  b  a  vnammrj  caaminamtot  of  the  rtste  of  tiwe  CMilwannd  panwM.    8«o  the 
chvotth  tttfoie  «r  tbe  Mxnd  Mcttoo,  aad  llw  odw  Mt&dbt  Am  qvlad. 

^I'l.C.dghom.^mML  Tlioortrtwof  tboiawholMnrolwinidlh«naBMii,ariA» 
'"OBMBteiyhdn  nor  hdn  of  Mood,  bdong  to  the  kiiig,bjT]itMof  Aat  ligbavfakk 
^"^  Ma  to  At  iBewioni  of  all  tfaoaei>to  Imhtq  ao  heiw  befciad Ihwn.  Seetiba 
^'*'««tetbiiiaeosdpart|BO.U,aad  dw  int  artida  of  Iha  dMrtetafli  iirtiw  of  ttti 

8* 


90  TUB   OIVII*  LAW.  [part  II.  BOOK  I. 

rights  and  the  said  charges,  and  to  give  this  first  -view  of  tfaem, 
that  their  order  may  be  the  better  understood,  before  we  enter 
upon  explaining  the  particulars.  For  this  detail,  containing  a 
great  number  of  rules,  whidi  are  to  be  treated  of  in  different  jdaoes, 
and  which  make  different  matters,  it  is  necessary  to  give  the  idea 
of  the  said  matters  all  in  one  place,  and  there  to  lay  down  the 
principles  and  general  rules  which  are  to  enter  into  this  plan,  and 
which  ought  to  precede  the  detail  of  all  the  said  matters,  each  of 
which  will  have  its  proper  detail  in  its  proper  place ;  as  shall  be 
explained  in  the  remark  subjoined  at  the  end  of  the  eighth  section. 

2577.  The  same  reason  which  has  induced  us  to  make  this 
plan  obliges  us  likewise  to  acquaint  the  reader,  that  he  must  not 
take  those  things  for  repetitions,  which  are  to  be  met  with  either 
in  the  foregoing  sections,  or  in  the  remaining  part  of  tlus  trea- 
tise, which  may  seem  to  have  any  resemblance  with  what  shall 
be  explained  in  these  four  sections.  For  either  there  will  be 
found  some  difference  between  the  things  themselvesi  or,  if  the 
same  thing  be  repeated  in  different  places,  it  will  appear  to  have 
been  necessary  in  both  places,  either  for  method's  sake,  or  for  sovae 
other  consideration. 

Abt.  L 

2578.  Right  to  accept  the  Succession^  and  to  take  Possession  of 
the  Ooods.  —  Seeing  the  heir  or  executor  is  universal  successor, 
the  first  right  which  this  quality  gives  him  is  to  accept  the  suc- 
cession, to  take  possession  of  the  goods,  to  claim  such  of  them  as 
shall  happen  to  be  in  the  hands  of  other  persons,  to  call  in  the 
debts,  and  to  dispose  of  every  thing  belonging  to  the  succession 
as  owner  and  master.* 

n. 

2579.  The  Emtenng  to  the  Merikmce  hath  its  Effect  from  the 
Day  of  the  Deo^.  —  This  right  of  the  heir  or  executor  hath  this 

*  L,  37,  A  <28  nff.Jw.  See  the  flnt  ardde  of  the  fizst  wctioiL  We  must  not  con- 
found the  right  to  accept  the  snooeision  whkfa  is  spoken  of  in  this  article  with  the  right 
or  tide  which  makes  one  heir  or  executor.  The  right  of  accepting  the  inheritance  de- 
pends on  the  will  of  the  heir  or  execntor,  bat  not  the  tide  which  makes  him  heir  or  exec- 
ntor;  to  wit,  the  testament  in  testamentary  snooessions,  and  the  proximity  of  Mood  in 
Ihe  snooession  of  intestates. 

See,  concerning  the  accepting  of  the  inheritance,  and  the  diffisrsnoe  between  the  right 
to  the  qnaliQr  of  heir  or  executor,  and  the  right  <xi  accepting  that  quality,  wliat  is  said 
thereof  in  the  preamble  to  the  third  title  of  this  first  book,  and  in  the  places  quoted  at  the 
end  of  the  said  preamble. 
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effect,  liiat  aUiongh  he  does  not  know  ihafe  the  Bucoeesioii  k  fallen 
to  him  until  a  long  time  after,  or  that  knowing  it  he  delays  to  ae» 
cept  it,  yet  from  the  moment  that  he  begins  to  intermeddle  with 
it  he  acquires  all  the  rights  belonging  to  the  succession,  in  the 
same  manner  as  if  he  had  entered  to  it  at  the  time  of  the  death  oi 
the  penon  to  whom  he  succeeds.  And  whatever  may  have  aug- 
molted  the  saooession  during  that  interval  will  belong  to  him.^ 

IIL 

2580.  The  JBeir  may  renounce  the  Inherikmce* —  Seeing  suoces- 
sions  may  be  sometimes  more  chargeable  than  profitable,  the 
heir,  whether  he  be  testamentary  heir  or  heir  at  law,  who  does 
not  think  it  convement  to  accept  of  that  quality,  has  a  right  to  re* 
nomice  it  ;^  but  this  he  must  do  whilst  things  are  still  entire ;  that 
is,  before  he  has  done  any  act  which  implies  his  acceptance  of  the 
niccession.  For,  as  has  been  said  in  another  place,  he  who  has 
once  been  heir  or  executor  can  never  cease  to  be  snch.^ 

IV. 

2581.  T%e  Eeir  may  deHberaie  whether  he  shall  accept  of  the 
Suceesiion  or  not.  •—  K  the  heir  is  in  doubt  whether  the  succession 
be  advantageous  or  not,  he  may  take  a  time  to  deliberate  whether 
he  shall  accept  or  renounce  it  ;*  as  shall  be  explained  in  the  first 
section  of  the  second  title. 

V. 

2562.  77^  JBeir  may  accept  the  Succession  with  the  Benefit  of  an 
twentory,  —  In  the  same  case  with  that  of  the  foregoing  article, 
the  heir  may,  without  deliberating,  if  he  does  not  think  fit  to  take 
that  method,  declare  himself  heir  with  the  benefit  of  an  inventory, 
that  is,  by  getting  an  inventory  of  all  the  goods,  to  be  made  in 
<hie  form.  Which  will  have  this  effect,  that  he  will  be  answerable 
for  the  debts  no  farther  than  to  the  value  of  the  goods,  and  be 
only  accountable  for  them ;  and  if  he  himself  has  any  demand  on 
the  inheritance,  the  same  will  be  preserved  entire  to  him.'    It  is 

^  LliBfD.dereg.jwr.    See  the  flnt  article  of  tiie  eighUi  seetioii. 
*l'l\,D.d€atqmr.vdamiiLhttnd,;^lie,  C,  de  jun  ddAer.    See  the  foarUi  flee- 
^ofthe  Hdtd  title  of  UiiB  flnt  book. 
'  See  the  tenfli  ertide  of  tiie  flnt  flection  of  lliifl  title. 
'  ^  1,  M, />.  db/iM  iMAer.; — 2. 5,  eodL 
'LiA.S%ad»jundM.;'^d.l^%mf.    See  the  fleooad  title. 
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this  benefit  of  an  inTentcxiy  wfaioh  shall  be  the  sobjeet-inattar  of 
the  eeoond  title. 

VL 

3583.  Hb  ma^  demmd  thai  ike  Legacies  amd  Bequesis  tn  Thai 
be  reduced,  when  there  is  Ground  far  t^.*—  Although  the  goods  of 
the  sQooessicm  exceed  the  debts  that  are  owing  by  the  deceased, 
yet  if  the  heir,  whether  he  be  heir  by  testament  or  heir  of  blood, 
be  charged  by  a  testament,  or  codicil,  with  legacies,  bequests  ia 
trust,  substitutions,  or  other  dispositions  which  <^i^f1pja^  tlie  por- 
tion of  the  goods  of  the  inheritanoe  tint  is  appropriated  by  law  to 
the  heir  or  executor,  he  has  a  right  to  demand  that  these  sorts  of 
dispositions  be  moderated;  as  shall  be  explained  in  the  proper 
(dace.* 

VIL 

2584.  3%«  Heir  may  sell  the  AherHance^  make  U  aver  by  Deed 
of  Oiftj  or  dispose  of  it  otherwise.  —  Although  the  heir  who  has 
once  taken  upon  him  this  quality  cannot  afterwards  divest  himself 
of  it  in  such  a  manner  as  not  to  be  any  more  subject  to  the  dharges 
of  the  succession  which  he  had  accepted,  yet  he  has  nevertbelesB 
the  right  to  sell  it,  to  make  it  over  by  deed  of  gift,  or  to  dispose  of 
it  by  any  other  title,  for  the  bdioof  of  another  person  who  ent^s 
to  his  rights,  and  who  obliges  himself  to  acquit  the  charges^  But 
although  this  heir  has  stripped  himself  of  the  goods  of  the  succes- 
sion, yet  he  remains  still  bound  for  all  the  debts,  and  has  only  his 
recourse  against  the  person  who,  having  got  the  succession,  ought 
to  warrant  him  against  tbem.^ 

VHL 

2585.  Right  of  TVansmiUing the  Liheritanee  to  his  Ekir.^Vfe 
may  place  in  the  number  of  the  rights  belonging  to  the  heir  that 
of  transmitting,  after  his  death,  the  inheritanoe  wUch  had  fallen  to 
him  to  the  persons  who  shall  succeed  to  him,  although  he  had  not 
declared  his  acceptance  of  the  succession,  nor  done  any  act  as  heir. 
This  is  the  right  which  is  called  right  of  transmission,  and  which 
shall  be  explained  in  its  proper  place.^ 

9  L.l,D.adUg.Fak.    Seethe  tMrdtiUe  of  the  &«1h  book,  and  On  fowth  tide  fsfOit 
fifth  book. 
^  Tido  Hiub  D,  ti  a  de  handiiai.  vd  act.  vend. 
^  L.  %  a  d$  Ugai.  >  See  Ihe  tM^  aeelioa  of  T^MtoMMH. 
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IX. 

2586.  7%ere  are  some  BighU  which  do  nc€  go  toihe 
We  must  not  reckon  among  the  rights  belonging  to  the  heir  all 
those  which  the  person  had  to  whom  he  succeeds.  For  there  are 
many  rights  which  are  restrained  to  the  persons  themselves,  and 
do  not  go  to  their  heirs."^ 

X. 

2587.  The  Eight  of  the  Heirs  of  Blood  to  the  Ooods  appropriaied 
to  them  by  Law*  —  It  is  neeessary  to  remark  among  the  rights  be- 
longing to  heirs  the  peculiar  right  which  children,  and  other  de- 
scendants and  ascendants,  have  to  a  legitime,  or  certain  portion  of 
the  goods,  which  cannot  be  taken  away  from  them,  and  of  which 
we  shall  treat  in  its  proper  place.*^  And  also  the  right  which  the 
collateral  relations  have,  in  the  provinces  of  France  governed  by 
their  customs,  to  the  goods  which  are  appropriated  to  them,  and 
wfaidi  cannot  be  disposed  of  to  their  prejudice.^ 

XL 

2588.  Bight  of  Partition  among  Coheirs.  ^^  When  there  are  sev- 
eral heirs,  each  of  them  has  a  ri^t  to  oblige  the  others  to  come  to 
a  partition  of  the  effects  and  charges  of  the  inheritanoeJ^ 

XIL 

2589.  Bight  of  Accretion  among  Coheirs.  —  In  the  same  case, 
where  there  are  many  heirs,  they  have  among  them  reciprocally 
that  right  which  is  called  right  of  accretion,  which  hath  this  effect, 
that  in  default  of  any  one  of  them  his  right  passes  to  the  others, 
pursuant  to  the  rules  of  this  matter,  which  shall  be  explained  in 
their  proper  place.^ 

xm 

2590.  Bight  of  CoUation  of  Croods.  -^  Among  several  coheirs  to 
an  ascsendant,  whether  they  succeed  by  right  of  bk>od  or  be  called 
by  testament,  every  one  has  a  right  to  oblige  his  coheirs,  who  may 
have  received  any  goods  from  this  ascendant  to  whom  they  suo- 

■  See  the  fifUi  article  of  the  fint  sectum. 
"  See  the  third  tide  of  the  third  book. 
*  See  the  prefsce  to  this  second  part,  no.  7. 
f  See  the  fourth  title  of  this  fint  book. 
^  See  die  ninth  section  of  TeBtamaOi. 
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ceed,  to  bring  them  in ;  that  is  to  say,  to  pot  them  into  th 
of  the  estate,  tiiat  the;  may  be  likewise  comprised  in  the  pa 
This  ia  called  the  right  of  collation  of  goods,  which  makes 
tei  by  itself,  the  rnles  whereof  shall  be  explained  in  its 
title.' 

XIV. 

2591.  Right  of  Bevertum. —  When  ascendants  sacceed  ■ 
descendants,  and  chance  to  have  coheirs,  as  it  happens  in  tfa 
which  shall  be  explained  in  their  proper  places,*  if  the  said 
dants  bad  made  any  donations  to  their  descendants  to  who 
succeed,  that  which  they  had  given  them  does  not  enter  i 
partition,  but  retnms  to  them  by  that  right  which  is  called  j 
reversion,  which  shall  be  explained  in  its  place.* 


SECTION    VI. 

of  the  several  sorts  of  en0a0emekt8  op  heirs  or  exei 

Art.  L 
2593.  Engi^ement  to  the  Succession  by  the  bare  Effect  of . 
once. -^  The  heir,  whether  it  be  the  heir  at  law  or  heir  1 
tament,  who  has  accepted  of  this  quality,  or  who  has  done  i 
which  makes  him  heir,  as  shall  be  explained  in  the  first  sec 
the  third  title,  enters  into  a  general  engagement,  which  oblig 
to  all  the  consequences  of  this  quality  of  heir,  and  to  all  the  ( 
of  the  inheritance,  by  the  bare  effect  of  his  acceptance.  1 
act  which  makes  him  heir  is,  as  it  were,  a  contract  betwe* 
and  the  persons  to  whom  this  quality  may  oblige  him,  by 
be  takes  the  goods  on  condition  to  acquit  Ihe  chaiges.* 

II. 

2593.  Several  Sortt  of  Engagements  of  Heirs.  —  The  e 
ments  of  heirs  are  of  several  sorts,  in  the  same  manner 
charges  of  the  inheritance.     And  in  order  to  understand  arij 

'  8m  IhB  (bnitfi  title  of  the  Hcond  book. 
'  See  the  Ant  wctioii  of  the  second  title  oT  the  second  book. 
'  See  the  third  eection  of  the  ume  Mcond  title  of  the  second  book. 
■  £,.  4,  CfuA.  tzooKl.  in  pou.  eat., -  —  1.3,  tn/mJ.,'— 1.5,  f  B,  D.  A  cilig.t 
i  9,  Lul.  dt  atHff.  qua  jhu.  er  centr.  note.    See  the  Bnt  Mticle  of  Ihe  ei^th  lecti 
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nature  of  each  engagement,  and  the  order  of  them  all,  it  will  be 
necessary  to  make  the  following  distinctions.^ 

IIL 

2594.  The  First  Oeneral  Engagement  for  all  the  Charges  of  the 
hhertiance. — The  first  engagement  of  an  heir  or  executor  is  that 
genellil  and  indefinite  obligation  which  he  contracts  with  all  those 
who  may  have  any  demand  on  the  inheritance,  although  he  be 
ignorant  who  those  persons  are  and  what  their  demands  are ;  and 
that  even  although  the  goods  of  the  succession  be  not  sufficient  to 
satisfy  them  all,  unless  he  has  taken  the  precaution  wl^ch  has 
been  mentioned  in  the  fifth  article  of  the  fifth  section.^ 

IV. 

2595.  All  the  Particular  Engagements  are  reduced  to  Two  Kinds. 
—  AD  the  particular  engagements  which  may  be  comprised  under 
this  general  and  indefinite  obligation  are  distinguished  into  two 
kinds,  which  include  them  all  without  exception.  The  first  is,  of 
those  which  the  person  to  whom  the  heir  succeeds  may  impose 
upon  him ;  and  the  second  is,  of  all  those  which  are  independent 
of  the  will  of  the  said  person.  Thus,  the  legacies  are  of  the  first 
of  these  two  kinds;  and  the  passive  debts  of  the  deceased,  that  is, 
those  which  are  owing  by  him,  are  of  the  second  kind.^ 

V. 

2596.  Several  Charges  which  may  be  imposed  on  the  Beir.  —  The 
charges  which  one  may  impose  on  his  heir  or  executor  are  of 
several  sorts,  such  as  legacies  and  donations  made  in  view  of 
death,  which  we  shall  treat  of  in  the  fourth  book ;  substitutions 
and  fiduciary  bequests,  which  shall  be  the  subject-matter  of  the 
fifth  book;  and  all  other  dispositions  which  the  deceased  may 
have  made,  and  which  put  his  heir  under  some  engagement ;  such 
as  that  which  may  regard  any  restitutions  to  be  made  by  him,  his 
Mineral  expenses,  if  he  has  given  any  directions  about  them,  and 
otheia  of  the  like  nature.* 


^  See  the  foUowiog  utidM. 

*  This  is  a  eoDfleqaenoe  of  the  fint  article.    £.  8,  D.  de  aeqmr,  vA  omit,  hand* 

'  There  cm  be  no  engagement  bat  what  belongs  to  one  or  other  of  these  two  kinds. 

*  See  the  firarth  and  fifth  books,  and  the  eleventh  section  of  this  title. 
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VL 

2597.  Cha/rges  to  which  the  Heir  is  Uabky  aUhough  the  Deceased 
has  not  expressly  obliged  him  to  them.  —  The  charges  to  which  the 
heir  or  executor  is  liable,  although  the  person  to  whom  he  succeeds 
has  ordered  nothing  concerning  them,  aie  likewise  of  several  sorts ; 
such  as  the  debts  owing  by  the  deceased,  whether  he  owed  them 
upon  the  account  of  his  own  affairs,  or  for  other  persons  for  whom 
he  was  bound ;  the  duties  of  the  lands  and  tenements  which  are 
part  of  the  inheritance ;  the  debts  and  other  charges  of  the  sac- 
cessions  which  the  deceased  may  have  inh^ted ;  the  r^Muration 
of  the  /iamages  which  he  may  have  been  the  cause  of  through 
some  fault,  or  other  means ;  the  funeral  expenses ;  and  all  other 
engagements  whatsoever,  either  of  the  person  or  the  goods  of  the 
deceased,  which  may  affect  his  inheritance,  although  he  has  not 
obliged  his  heir  to  them  expressly  by  any  disposition/ 

VIL 

2598.  Two  Sorts  of  Engagements  of  the  Deceased^  which  do  wA 
pass  to  the  Heir. —  As  we  must  not  comprehend  indifferently  un- 
der the  goods  of  a  succession  all  that  may  have  belonged  to  the 
deceased  person  to  whom  the  heir  or  executor  succeeds,  as  has 
been  said  in  the  fifth  article  of  the  first  section ;  so  neither  must 
we  indifferently  reckon  among  the  engagements  of  the  heir  or  ex* 
ecutor  all  those  which  the  deceased  may  have  been  under:  for 
there  are  two  sorts  of  engagements  which  end  with  the  person, 
and  which  do  not  pass  to  his  heirs,  as  will  appear  in  the  two  fol- 
lowing articles.' 

vin. 

2599.  3%6  First  Sort  of  Engagements  which  do  not  pass  to  the 
Heir. —  The  first  sort  of  engagements  which  do  not  pass  to  the  heirs 
or  executors  of  the  deceased  contains  certain  functions  which  the 
public  order  of  society  requires  that  some  persons  should  be  en- 
gaged in,  whether  they  will  or  not.  Thus,  the  engagement  of 
those  who  are  called  to  the  offices  of  sheriff,  consul,  collector,  and 
to  other  offices  which  are  called  municipal  offices,  or  to  the  ad- 

'  These  charges  ere  essilj  nndentood  of  tbemselTes,  and  that  which  may  hxm  amy 
difficulty  in  it  shall  be  explained  in  its  proper  placa  See  the  stzteentfa  article  of  the  fint 
section,  and  the  tenth  section  of  this  tide. 

I  See  the  two  following  articles. 
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ministration  or  government  of  a  hospital,  or  any  other  endowment 
of  charity,  the  engagement  of  a  tutor  or  gnardian,  the  commis- 
sions that  are  appointed  for  fnnctions  which  the  order  of  justice 
makes  necessary,  such  as  those  persons  into  whose  hands  litigious 
goods  are  sequestered,  and  others  of  the  like  nature,  are  so  many 
engagements,  the  exercise  of  which  ends  by  the  death  of  the  per- 
sons who  were  chosen  for  the  said  functions.^  For  they  are  of 
such  a  nature,  that  the  heir  or  executor  may  either  be  incapable 
of  them,  or  may  have  some  privilege  which  may  exempt  him  from 
them.  But  although  these  cheurges  do  not  pass  to  the  heirs  or  ex- 
ecutors, and  they  cease  upon  the  death  of  those  who  are  engaged 
in  them,  yet  the  heirs  or  executors  will  be  liable  for  the  conse- 
quences which  may  regard  them,  according  to  the  rules  which  have 
been  explained  in  another  place.^ 

IX. 

2600.  The  Second  Sort  of  Engvg'emenig  which  do  not  go  io  the 
Beir, —  The  second  sort  of  engagements  which  do  not  pass  to  the 
heirs  or  executors  contains  some  of  those  into  which  people  can- 
not enter  but  voluntarily,  and  by  mutual  consent  of  all  parties,  and 
which  are  such  that  the  parties  concerned  choose  reciprocally  one 
another  upon  some  considerations  which  are  limited  to  their  persons. 
Thus,  persons  who  give  to  their  attorneys  or  agents  the  charge 
either  of  all  their  affairs  in  general,  or  of  some  affair  in  particular, 
and  the  attorneys  or  agents  who  accept  of  this  charge,  enter  into 
a  voluntary  and  mutual  engagement,  by  the  trust  and  confidence 
which  they  have  in  one  another.^  Thus,  those  who  enter  into 
partnership  together,  whether  it  be  a  partnership  of  all  their  goods, 
or  a  particular  partnership  for  carrying  on  any  trade  or  commerce, 
form  among  themselves  a  voluntary  tie  or  engagement,  in  prospect 
of  the  advantages  which  they  may  reap  from  one  another  by  the 
^stry,  fidelity,  and  other  qualities  that  each  of  them  considers 
^n  the  other."*  Likewise  those  who,  having  some  differences  with 
^e  another,  agree  to  refer  the  matter  to  arbitrators,  may  perhaps 
^^e  this  way  of  adjusting  matters,  only  because  of  the  particular 
friendship,  or  other  considerations,  which  they  may  perhaps  have 

^SeedttfifOiaitideof  the  sixth  section  of  Tidon.    See  the  Meof  SfndtcStDirec 

tot,  4c. 

'  See  liie  fifth,  sixtii,  serentfa,  and  eighth  artieleB  of  the  fourth  section  of  TVfon . 
See  the  nxA  ntide  of  the  foarth  section  of  Proxia. 
"  See  the  fouiteenliiartide  of  tiiefiitti  section  of  Partfiera^. 
'ou  n.  9 
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one  for  the  other."  So  that  in  all  these  cases  the  engagements  of 
the  one  towards  the  other  are  founded  upon  motives  which  are 
limited  to  the  persons :  for  which  reason  it  is  just  that  their  ties 
and  engagements  should  end  by  their  death.  But  their  heirs  or 
executors,  in  the  same  maimer  as  those  of  tutors,  are  bound  for  all 
the  consequences  which  may  regard  them,  pursuant  to  the  rales 
which  have  been  explained  in  their  proper  places.^ 


SECTION   VII. 

op  thb  enoaoements  which  biat  be  imposed  on  an  hbir  ob 
executob9  and  bt  what  kind  op  dispositions. 

Art.  L 

2601.  Cha/rges  which  may  be  imposed  on  an  Ekir.  —  One  may 
impose  on  an  heir,  whether  he  be  heir  by  testament  or  heir  at  law, 
all  those  kinds  of  charges  which  have  been  mentioned  in  the  fifth 
article  of  the  foregoing  section,  and,  in  general,  all  manner  of 
charges  without  distinction;  provided  they  be  possible,  honest., 
and  lawfuL  For  whatever  is  impossible,  or  contrary  to  good  man- 
ners and  decency,  or  is  declared  to  be  unlawful  by  any  law,  the 
same  can  be  of  no  force  to  oblige  any  one.* 

IL 

2602.  By  what  Dispositions  the  said  (Manxes  may  be  imposed.  — 
All  the  charges,  in  general,  which  may  be  imposed  on  heirs  or  ex- 
ecutors, are  regulated  by  two  sorts  of  dispositions.     One  is,  of 
those  which  are  called  dispositions  in  view  of  death,  which  are 
revocable,  and  which  have  not  their  effect  but  by  the  death  of  the 
person  who  has  made  the  disposition,  such  as  testaments,  codicils, 
and  donations  made  in  view  of  death ;  which  comprehends  lega- 
cies, fiduciary  bequests,  substitutions,  and  whatever  else  may  be 
ordained  by  these  sorts  of  dispositions.     The  other  kind  is  of 
those  which  are  irrevocable,  such  as  donations  which  are  to  have 
their  efiect  in  the  lifetime  of  the  donor,  and  other  acts  of  the  same 
nature,  which  may  contain  some  engagement  that  one  imposes  on 

B  See  the  sixth  article  of  the  first  section  of  CbrnpromiMt. 

^  See  Uie  sixth  sectton  of  Partnenhipy  the  sixth,  serenth,  and  eighth  articles  of  the 
fourth  section  of  ProxieBy  and  the  sixth  article  of  the  first  section  of  Cbm/mntasi. 
^  N60.  SS,  c  S ;— /.  5,  D.  test  gtumad.  aper. ;^i.  185«  Z>.  de  ng.jur. 
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his  heir.  Thus,  for  example,  he  who  in  his  lifetime  should  make 
a  donation  of  a  house,  or  other  tenement,  may  by  the  same  con- 
tract charge  his  heir  or  executor  to  suiTer  after  his  death  a  service 
on  another  house  or  tenement,  which  is  part  of  his  inheritance,  for 
the  behoof  of  the  said  house  or  tenement  which  he  had  made 
over  by  deed  of  gift,  not  being  willing  to  subject  himself  to  that 
service  during  his  own  lifetime.  .  Thus,  one  may  make  a  contract 
for  fonnding  a  college,  or  hospital,  the  execution  whereof  should 
not  commence  till  after  the  death  of  the  founder,  although  the  con- 
tract be  irrevocable.^ 

IIL 

2603.  What  these  Dispositions  ought  to  be.  —  To  oblige  the  heir 
or  executor  to  the  performance  of  the  charges  which  the  person 
to  whom  he  succeeds  has  a  mind  to  impose  upon  him,  it  is  neces- 
sary that  the  dispositions  by  which  the  said  charges  are  enjoined 
be  BQch  as  may  have  effect  And  in  order  to  give  them  their 
effect,  it  is  necessary  that  they  be  made  according  to  the  rules 
which  foUow.  After  which  they  are  in  the  place  of  laws  to  the 
heir  or  executor.** 

rv. 

2604.  First  Rule^  that  the  Persons  who  dispose  be  capable  of 
disposing, —  The  first  rule  for  the  validity  of  the  dispositions 
which  contain  the  charges  that  are  imposed  on  heirs  or  executors 
is,  that  the  said  dispositions  be  made  by  persons  who  have  power 
to  make  them,  and  in  whom  the  liberty  of  disposing  does  not 
meet  with  any  obstacle,  by  their  being  under  any  of  the  incapaci- 
ties which  have  been  explained  in  the  second  section,  or  others 
which  shall  be  explained  in  their  proper  places.^ 

V. 

2605.  Second  JZtife,  that  the  Persons  who  wre  to  receive  ike 
Benefit  thereof  be  not  incapable  of  it  —  We  may  lay  it  down  as  a 
second  rule,  that  the  dispositions  by  which  any  charge,  imposed 
on  an  heir  or  executor,  in  favor  of  some  person,  such  as  a  legacy, 
a  fiduciary  bequest,  and  others  of  the  like  kind,  ought  to  be  made 
in  &vor  of  persons  capable  of  receiving  these  sorts  of  benefits.* 

^  Tfaii  18  a  ooueqiMiice  of  tiie  preeeding  article.  ^  See  the  following  artidefl. 

'  See  tiie  eeoond  sectioii  of  TMomaiiM, 

*  We  eeimot  give  to  thoee  whom  the  lawa  hove  made  incapable  of  reoeiTing.  See  the 
■ccond  sectkm  of  TeiCiBiieiiCf. 
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VI. 

2606.  Third  Rule^  thai  the  Dispositions  he  made  in  due  Form.  — 
The  third  role  is,  that  the  said  dispositions  be  made  according  to 
the  form  prescribed  by  law.  Thus,  as  to  dispositions  made  in 
view  of  death,  it  is  necessary  to  observe  therein  the  number  of 
witnesses,  and  the  other  formalities,  which  shall  be  explained  in 
their  places.'  So,  likewise,  as  for  dispositions  which  are  to  take 
effect  in  the  lifetime  of  the  parties,  it  is  necessary  that  they  be 
such  as  the  laws  prescribe.  As  if  it  is  a  donation  which  is  to  take 
effect  in  the  lifetime  of  the  donor,  it  is  necessary  that  it  should  be 
accepted  by  the  donee,  and  registered.* 

VIL 

2607.  Fourth  Rule,  that  the  Dispositions  do  not  exceed  the 
Bounds  prescribed  by  Law.  —  The  fourth  rule  is,  that  the  charges 
imposed  by  the  said  dispositions  do  not  exceed  the  bounds  which 
the  laws  have  set  to  the  liberty  of  disposing,  in  order  to  preserve 
to  the  heirs,  whether  they  be  instituted  by  testament,  or  succeed 
to  an  intestate,  the  portion  of  the  goods  of  the  succession  which 
the  law  has  reserved  to  thefti.  Thus,  the  testator  cannot,  by  any 
charge  or  imposition  whatsoever,  diminish  the  legitime  of  his 
children  or  parents.  Thus,  in  the  provinces  of  France  which  are 
governed  by  the  Roman  law,  the  testator  cannot  bequeath  above 
three  fourth-parts  of  the  estate  which  he  leaves  behind  him ;  and 
the  heir  or  executor  may  get  the  legacies  to  be  reduced,  so  as  that 
there  may  remain  to  him  at  least  one  fourth  part  of  the  succession. 
And  the  fiduciary  bequests  have  likewise  their  bounds.^  And  in 
the  provinces  of  France  which  have  their  particular  customs,  one 
cannot  bequeath  more  than  what  the  said  customs  allow  oil 

VIIL 

2608.  Difference  between  that  which  is  defective  by  the  Fourth 
Rule  J  and  that  which  is  so  by  the  others.  —  There  is  this  difference 
between  the  dispositions  which  are  defective  by  one  of  the  first 
three  rules  which  have  been  just  now  explained,  and  those  which 
are  contrary  to  the  fourth ;  that  these  are  not  altogether  null  for 
having  exceeded  the  bounds  of  the  liberty  which  every  oue  has  to 

'  See  the  third  sectioii  of  TBttaments,  and  the  first  section  of  OodidU, 

s  See  the  second  and  fifteenth  articles  of  the  first  section  of  Domiimn. 

^  See  the  title  of  the  Legitime,  that  of  the  Fbkiditm  Pwiim^  and  diat  of  tiie 
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dispose,  but  are  reduced  within  the  said  bounds;  and  that  the 
dispositions  which  are  made  contrary  to  one  of  the  three  other 
rales,  that  is,  either  by  persons  who  have  not  the  power  of  making 
them,  or  in  favor  of  persons  who  are  not  capable  of  receiving  any 
benefit  by  them,  or  if  they  are  defective  in  some  formality,  the 
want  whereof  is  sufficient  to  annul  them,  such  dispositions  have 
no  effect  at  aU,  and  are  noways  obUgatory.* 

IX. 

2609.  T%e  Detail  of  what  Particulars  relate  to  these  Four  Rules 
shaU,  be  explained  in  its  proper  Place,  —  All  these  causes,  which 
may  either  annul  testaments  and  other  dispositions,  or  hinder 
them  from  having  their  entire  effect,  shall  be  explained  in  their 
proper  places.^  And  it  is  sufficient  here  to  give  this  short  view  of 
these  general  principles,  and  to  observe  their  order. 

X. 

2610.  jKi  whai  Manner  these  Dispositions  ought  to  be  performed, 
—  When  the  charge  imposed  upon  the  heir  or  executor,  whether 
it  be  a  legacy  or  any  other  charge,  ought  to  have  its  effect  either 
in  whole  or  in  part,  he  ought  to  perform  it  in  the  manner  pre- 
scribed him  by  the  testament  or  other  disposition.  And  if  there 
arise  any  difficulties  concerning  it,  they  are  to  be  decided  by  the 
rules  which  shall  be  explained  in  their  proper  place.™ 


SECTION    VIII. 

of  the  engagements  which  arise  from  the  quality  of  heir 
or  executor,  although  the  person  to  whom  he  succeeds 
does  not  impose  ant. 

Art.  L 

%11.  The  Heir  is  bound  for  all  the  Charges  of  the  hheritamce^ 
^^i^mgh  they  were  unknown  to  the  Deceased.  —  Every  heir,  whether 
^^  be  heir  at  law  or  instituted  by  a  testament,  who  accepts  an 
mberitance,  engages  himself  thereby  to  all  the  charges  of  the  in- 

•  _  _ 

*  This  if  a  conseqaence  of  the  fonr  preceding  articles. 

'  See  the  places  ^ferred  to  on  the  fourth,  fifth,  sixth,  and  seyenth  articles. 

*  See  Che  sixth,  seventh,  and  eighth  sections  of  TttUanaOM^  and  the  elerenth  section 
<^t^  same  title. 
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heritance  without  distinction,  and  even  to  those  which  perhaps  the 
person  to  whom  he  succeeds  was  ignorant  of.  And  as  he  has  all 
the  effects,  and  all  the  rights  of  the  inheritance,  even  those  which 
have  fallen  to  it  since  the  death  of  the  person  to  whom  he  suo 
ceeds,  so  he  is  also  bound  for  all  the  charges  which  have  hap- 
pened since  the  said  death.* 

IL 

2612.  For  the  Qtargei  of  the  Inheritances  which  had  fallen  to  the 
Person  to  whom  he  succeeds.  —  If ,  in  the  succession  which  passes  to 
an  heir  or  executor,  there  happens  to  be  other  successions  which 
the  deceased  or  his  authors  had  inherited,  all  the  charges  of  those 
several  successions  are  confounded  and  united  in  the  person  of 
this  heir  or  executor,  and  he  becomes  liable  for  them  alL^ 

IIL 

2613.  For  the  Substitutions  or  Fiduciary  Bequests^  with  which 
the  Deceased  was  charged.  —  If  there  are  any  goods  in  a  succession 
which  are  subject  to  some  fiduciary  bequest  or  substitution,  with 
which  the  deceased  or  his  authors  had  been  charged,  the  heir  or 
executor  will  be  bound  to  restore  them  to  the  persons  who  shall 
appear  to  have  the  right  to  them  when  the  cases  thereof  shall 
happen.* 

IV. 

2614.  For  all  other  Charges^  Claims^  and  Demands  on  the  Suc- 
cession. —  The  heir  or  executor  is  bound  in  general,  and  without 
distinction,  for  all  the  debts  owing  by  the  deceased,  and  for  all 
other  kinds  of  charges  whatsoever,  and  for  the  claims  and  de- 
mands which  creditors  or  others  may  have  against  the  deceased, 
or  on  the  goods  of  the  inheritance.^ 

V. 

2615.  For  the  Damages  occasioned  by  any  Offence  or  Crime  of  the 
Deceased  —  We  must  reckon  among  the  charges  for  which  the 
heir  or  executor  is  bound,  although  the  deceased  may  have  ordered 

■  See  the  second  article  of  the  fifth  Bection,  the  first  article  of  the  sixth  section,  and  the 
second  article  of  the  following  section. 
^  See  the  sixteenth  article  of  the  first  section. 
^  See  tiietitie  of  <Sii&s<thtfMfiff,  in  the  fifth  book. 
^  L.  2,  C.  da  hand,  act    See  the  following  section.       ' 
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nothing  about  them,  the  restitution  and  satisfaction  which  the  de- 
ceased may  owe  for  damages  he  has  done  by  some  crime  or  of« 
fence.*    This  shall  be  the  subject-matter  of  the  tenth  section. 

VI. 

2616.  For  the  Debts  which  are  payable  only  after  his  Death.  — 
We  may  likewise  place  in  the  same  rank  the  debts  which  could 
not  be  demanded  from  the  deceased  during  his  lifetime  ;•  as  if  he 
bad  bound  himself  for  a  sum  of  money  which  was  not  to  be  paid 
till  after  his  death ;  or  if  the  person  who  was  surety  for  him,  hav- 
ing paid  the  debt. after  his  death,  demands  his  reimbursement 
from  the  heir  or  executor,  which  he  could  not  demand  from  the 
deceased.' 

VIL 

2617.  For  the  Pumeral  Expenses, —  Lastiy,  the  heir  or  executor 
is  bomid  for  the  funeral  expenses  of  the  person  to  whom  he  suc- 
ceeds,s  which  shall  be  the  subject-matter  of  the  eleventh  section. 

A  Table  of  the  Plan  op  the  Bights  and  Charges  of  Heirs 

OR  Executors. 

2618.  We  must  add  here,  by  way  of  conclusion  or  recapitula- 
tion of  this  and  the  three  foregoing  sections,  that,  as  has  been 
remarked  in  the  preamble  to  the  fifth  section,  we  have  endeavoured 
to  lay  down  in  these  four  sections,  as  it  were  in  a  plan,  a  general 
idea  of  the  rights  of  heirs  and  executors,  and  of  their  engagements, 
in  which  one  might  see  them  altogether,  and  in  order,  without 
adding  the  detail  of  the  rules  of  all  those  different  matters  which 
ought  to  be  explained  in  different  places.  And  it  is  now  ne« 
^^^ssaiy  that  we  should  subjoin  here  a  summary  view  of  the  said 
^ts  and  engagements,  as  it  were  in  a  table  of  the  said  plan,  and 
^bere  mark  the  places  where  the  particular  rules  relating  to  each 
iBatter  are  to  be  met  with.  Some  may,  perhaps,  think  that  it 
would  have  been  more  proper  to  have  placed  this  table  at  the 
liead  of  the  fifth  section,  immediately  after  the  remark  which  is 
there  made ;  but  we  have  judged  it  more  convenient  that  we 
sbould  first  explain  the  said  rights  and  engagements,  in  order 

*  8«e  die  tendi  section. 
LlfD.de  nb.  auiLjfid.  pomd, ;— cf.  L  in/. 
^  See  the  elereath  Mction. 
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to  avoid  confusion  and  obscurity,  being  parsuaded  that  this  table 
will  be  more  easily  understood  here,  after  the  reading  of  those 
four  sections,  than  it  would  have  been  had  it  been  placed  before 
them. 

T%e  Rights  of  Heirs  and  Executors^  and  the  PUices  where  they  m 

treated  of. 

1.  The  right  of  accepting  or  renouncing  the  inheritance,  which 
includes  the  right  of  deliberating.  See  the  first  section  of  the  sec- 
ond title  of  this  first  book,  and  the  third  title  of  the  same  book. 

2.  The  right  of  accepting  the  succession  with  the  benefit  of  an 
inventory.     See  the  second  title  of  the  same  book. 

3.  The  right  of  a  legitime,  for  the  heirs  to  whom  it  is  due.  See 
the  third  title  of  the  third  book. 

4.  The  right  of  getting  the  legacies,  fiduciary  bequests,  and  sub- 
stitutions reduced  to  what  is  regulated  by  the  law.  See  the  third 
title  al  the  fourth  book,  and  the  fourth  title  of  the  fifth  book. 

5, '  The  right  of  selling,  or  making  over  by  deed  of  gift  to  others, 
the  inheritance,  or  disposing  of  it  otherwise.  See  the  seventh 
article  of  the  thirteenth  section  of  this  title,  the  second  article  of 
the  fourth  section  of  the  Contract  of  Sale,  and  the  twenty-fourth 
and  twenty-fifth  articles  of  the  tenth  section  of  the  same  title. 

6.  The  right  of  transmitting  the  succession  to  their  heirs.  See 
the  tenth  section  of  Testaments! 

7.  The  rights  of  coheirs  to  come  to  a  partition  of  the  inherit- 
ance among  them.     See  the  fourth  title  of  this  first  book. 

8.  The  right  of  accretion  among  the  coheirs.  See  the  ninth 
section  of  Testaments. 

9.  The  right  of  collation  of  goods  among  coheirs.  See  the 
fourth  title  of  the  second  book. 

10.  The  right  of  reversion  to  those  who  ought  to  have  it.  See 
the  third  section  of  the  second  title  of  the  second  book. 

Charges  imposed  upon  the  Heir  or  Executor  by  the  Will  of  the 
Person  to  whom  he  succeeds^  and  the  Places  where  they  are 
treated  of 

1.  The  charge  of  paying  the  legacies.  See  the  second  title  of 
the  fourth  book. 

2.  The  charge  of  restoring  fiduciary  bequests.  See  the  said  sec- 
ond title  of  the  fourth  book,  and  the  third  title  of  the  fifth  book. 

3.  The  charge  of  executing  all  the  other  dispositions  of  the  per- 
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Bon  to  whom  the  heir  saooeeds.  See  the  eleventh  section  of 
TestatnetUSf  and  the  title  of  L^gaeies^  and  that  of  SubsttMions^ 
both  direct  and  fiduciaiy. 

Charges  of  the  Heir  or  Executor  lohich  are  independent  of  the  Will 
of  the  Person  to  whom  he  succeeds^  and  the  Places  where  thep 
are  treated  of 

1.  The  charge  of  acquitting  the  debts  doe  fiom  the  Baoeeseioni 
and  whatever  else  may  be  due  from  the  heir  or  executor.  See  the 
following  section. 

2.  The  charge  of  acquitting  the  damages  occasioned  by  any 
crime  or  offence  of  the  person  to  whom  the  heir  succeeds.  See 
the  tenth  section  of  this  titie. 

3.  The  charge  of  acquitting  the  funeral  expenses.  See  the 
eleventh  section  of  this  titie. 


SECTION    IX. 

IN  WHAT  MANNER  THE  HEIRS  OR  EXECUTORS  ARE  BOUND  FOR  THE 
PASSIVE  DEBTS,  AND  FOR  ALL  THE  OTHER  CHARGES  OF  THE  IN- 
HERITANCE. 

2619.  Although  all  the  articles  of  this  section  make  mention  of 
no  other  charges  in  particular  besides  the  passive  debts,  that  is, 
the  debts  owing  by  the  deceased,  yet  the  rules  which  are  here 
explained  ought  to  be  applied  to  the  other  sorts  of  charges,  such 
as  legacies  of  different  kinds  of  things,  funeral  expenses,  and  all 
otheis.  For  there  are  none  of  them  which  may  not  be  converted 
into  passive  debts  by  reducing  their  estimation  to  a  certain  sum  of 
money,  if  the  heirs  or  executors  fail  to  acquit  them.*  Thus,  the 
niles  of  this  section  are  common  to  all  the  kinds  of  charges  of  an 
inheritance,  according  as  they  may  be  applied  to  them. 

Art.  L 

2620.  Divers  Kinds  of  Oio/rges,  —  We  must  comprehend  under 
these  words  of  passive  debts  and  charges  of  an  inheritance  which 
the  heir  or  executor  is  bound  to  acquit,  not  only  all  that  was 
owing  by  the  deceased  upon  his  own  account,  and  all  that  which 

*  L.l2yD,devefh.M.    See  die  first  article  of  the  tighlh  MCtkn  of  le^aott. 
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to  avoid  confusion  and  obscurity,  being  persuaded  that  this  table 
will  be  more  easily  understood  here,  after  the  reading  of  those 
four  sections,  than  it  would  have  been  had  it  been  placed  before 
them. 

The  Rights  of  Beirs  and  Executors^  and  the  Places  where  they  m 

treated  of. 

1.  The  right  of  accepting  or  renouncing  the  inheritance,  which 
includes  the  right  of  deliberating.  See  the  first  section  of  the  sec- 
ond title  of  this  first  book,  and  the  third  title  of  the  same  book. 

2«  The  right  of  accepting  the  succession  with  the  benefit  of  an 
inventory.     See  the  second  title  of  the  same  book. 

3.  The  right  of  a  legitime,  for  the  heirs  to  whom  it  is  due.  See 
the  third  title  of  the  third  book. 

4.  The  right  of  getting  the  legacies,  fiduciary  bequests,  and  sub- 
stitutions reduced  to  what  is  regulated  by  the  law.  See  the  third 
title  o[  the  fourth  book,  and  the  fourth  title  of  the  fifth  booL 

5.  -  The  right  of  selling,  or  making  over  by  deed  of  gift  to  others, 
the  inheritance,  or  disposing  of  it  otherwise.  See  the  seventh 
article  of  the  thirteenth  section  of  this  tiUe,  the  second  article  d 
the  fourth  section  of  the  Contract  of  Sale^  and  the  twenty-fourth 
and  twenty-fifth  articles  of  the  tenth  section  of  the  same  titie. 

6.  The  right  of  transmitting  the  succession  to  their  heirs.  See 
the  tenth  section  of  Testaments^ 

7.  The  rights  of  coheirs  to  come  to  a  partition  of  the  inherit* 
ance  among  them.     See  the  fourth  titie  of  this  first  book. 

8.  The  right  of  accretion  among  the  coheirs.  See  the  nintii 
section  of  Testaments* 

9.  The  right  of  collation  of  goods  among  coheirs.  See  the 
fourth  titie  of  the  second  book. 

10.  The  right  of  reversion  to  those  who  ought  to  have  it  See 
the  third  section  of  the  second  title  of  the  second  book. 

Charges  imposed  upon  the  Heir  or  Executor  by  the  WUl  of  ihi 
Person  to  whom  he  succeeds^  and  the  Places  where  they  an 
treated  of 

1.  The  charge  of  paying  the  legacies.  See  the  second  title  o 
the  fourth  book. 

2.  The  charge  of  restoring  fiduciary  bequests.  See  the  said  sec 
ond  title  of  the  fourth  book,  and  the  third  titie  of  the  fifth  book. 

3.  The  charge  of  executing  all  the  other  dispositions  of  the  per 
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he  has  impoBed  on  his  heir  or  execatori  but^  in  general,  aU  the 
lights  whidi  may  affect  the  inheritance.* 

n. 

2621.  7%6  Beir  is  bound  for  the  DebtSj  aUhaugh  they  exceed  Oe 
Value  of  the  Ooods  of  the  bAeriUmce.  —  The  heir  or  executor  who 
accepts  the  inheritance  purely  and  simply,  that  is  to  say,  who  does 
not  take  the  benefit  of  an  inventory,  of  which  mention  has  been 
made  in  the  fifth  article  of  the  fifth  section,  is  bound  indefinitely 
and  without  distinction  for  all  the  debts  owing  by  the  deceased, 
and  for  all  the  other  charges  of  the  inheritance,  whatever  sum  they 
may  amount  to,  and  although  they  exceed  very  far  the  value  of 
the  goods  of  the  inheritance.  For  it  depended  only  on  him,  either 
not  to  accept  the  succession  at  all,  or  to  take  the  benefit  of  an 
inventory.  And  having  entered  to  the  inheritance  without  this 
precaution,  he  has  engaged  himself  irrevocably  for  all  the  charges, 
whatever  they  are.^ 

in. 

2622.  Three  Sorts  of  Debts,  those  which  are  merely  Personal, 
those  which  have  a  Mortgage,  and  those  which  are  Privileged.^- 
The  engagements  of  heirs  or  executors  for  the  passive  debts  aie 
different,  according  to  three  different  kinds  of  debts.  The  first  is 
of  those  which  are  called  purely  personal :  the  second  is  of  those 
which  have  a  mortgage  for  their  security :  and  the  third  is  of  those 
which  are  privileged.  We  must  distinguish  these  three  different 
sorts  of  debts,  in  order  to  distinguish  likewise  the  rights  of  the 
creditors  against  the  heir  or  executor,  and  the  different  engage- 
ments which  the  heir  is  under  to  the  creditors.® 

IV. 

2628.  Definition  of  these  Three  Emds  of  Debts.— The  puiely 
personal  debts  are  those  which  consist  only  in  a  bare  promise,  or 
other  title  or  security,  which  obliges  only  the  person  of  the  debtor,^ 
without  having  any  mortgage  or  priidlege  on  any  part  of  his 
estate.     The  hypothecary  debts  are  those  for  the  security  of  which 

*  All  these  different  chaiges  era  aoqiiitted  bj  ths  hein  aooording  to  die  rales  which 
■hall  be  explained  in  this  section. 

^  X.  8,  D.  <U  aeqtdr.  vd  omitL  hand. 

*  See  the  following  articles. 

'  S  h  Liitl.de  act.  i—l  95,  D.deMff.H  act. 
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the  creditor  has  a  mortgage.*  And  the  privileged  debts  are  those 
w^hich  have  some  of  the  privileges  that  have  been  explained  in  the 
fifth  section  of  Pawns  and  Mortgc^et, 

V. 

2624.  Preference  of  ike  Creditors  of  the  Deceased  to  those  of  the 
Heir^  in  the  Chods  of  {he  inheritance.  —  The  creditors  of  the  de- 
ceased for  debts  purely  personal,  snch  as  those  who  are  called  cred- 
itors by  bond  or  note,  that  is,  who  have  only  a  bare  promise  under 
the  debtor's  hand,  and  in  general  all  those  who  had  no  mortgage 
on  the  estate  of  the  deceased,  their  debtor,  are  nevertheless  pre- 
ferred in  the  goods  of  the  deceased  before  the  creditors  of  the  heir 
or  executor,  even  although  they  may  have  mortgages  for  the  se- 
curity of  what  is  owing  to  them.  For  although  the  goods  of  the 
deceased  be  mortgaged  to  the  creditors  of  the  heir,  if  he  had  mort- 
gaged to  them  all  the  goods  which  he  should  acquire  for  the 
future,  yet  the  goods  of  this  inheritance  are,  in  the  first  place,  ap- 
propriated for  the  payment  of  the  debts  of  the  deceased,  and  have 
been  transmitted  to  the  heir  only  upon  this  condition,  that  he 
should  acquit  the  debts.  And  it  is  still  with  much  greater  reason 
that  the  creditors  of  the  deceased  are  preferred  who  have  a  mort^ 
gage  or  privilege  on  those  very  goods.' 

VL 

2625.  Preference  of  the  Creditors  of  the  Heir  to  those  of  the  De^ 
eeasedj  in  the  Chods  belonging  to  the  Heir.  —  The  creditors  of  the 
deceased,  even  those  who  have  mortgages  for  the  security  of  their 
debts,  have  no  mortgage  on  the  proper  goods  of  the  heir  or  exec- 
utor, until  he  either  engages  his  estate  to  them,  or  they  get  a  sen- 
tence of  condemnation  against  him.  But  this  mortgage,  which 
they  may  have  on  the  estate  of  the  heir,  will  take  place  only  after 
the  mortgage  of  the  proper  creditors  of  the  heir  to  whom  he  had 
engaged  his  estate  before.  For  the  deceased  who  was  their  debtor 
neither  did  nor  could  give  them  a  mortgage  on  the  estate  of  his 
heir.« 

VIL 

2626.  Creditors  who  have  neither  Mortgage  nor  Privilege  share 
equally  in  Proportion  to  their  Debts.  —  When  there  are  several  cred- 

*  See  the  second  articie  of  the  first  section  of  Pawns  and  Mfrtgaga. 

'  L^D.dB wqHarai.    See  the  ninth  article. 

^  L 29, D.depign,  et  A^polA.;— /.  1,  m/  C. oomm. de kgaL 


108  THE  CXVXL   LAW.  [PABT  n.  BOOK  I. 

itors  of  the  deceased,  who  have  neither  mortgage  nor  privilege  for 
their  debts,  they  oome  in  share  and  share  alike,  both  in  the  goods 
belonging  to  the  heir,  and  in  those  which  belonged  to  the  deceased, 
and  every  one  receives  his  share  of  them  in  proportion  to  his  debt, 
if  there  are  not  goods  enough  to  satisfy  the  whole  debts> 

VIIL 

2627.  The  OredUors  of  the  Deceased  came  m  all  alike  on  the 
Goods  of  the  flfeir.  — If  there  are  creditors  of  the  deceased  who 
had  mortgages,  they  are  paid  out  of  the  effects  which  belonged  to 
their  debtor,  according  to  the  order  of  their  mortgages ;  but  if  the 
goods  of  the  deceased  are  not  sufficient  to  acquit  them,  and 
they  come  upon  the  goods  of  the  heir  for  their  payment,  in  that 
case  they  come  in  jointly  with  the  other  creditors  of  the  deceased 
who  had  no  mortgage.  For  they  have  all  of  them  their  right 
against  the  heir  only  from  the  same  time,  and  from  the  day  that 
he  accepted  the  inheritance.  But  the  creditors  of  the  deceased, 
whether  they  had  mortgages  or  no,  who  first  get  a  mortgage  on 
the  estate  of  the  heir,  whether  it  be  that  he  engages  himself  to 
them  in  this  manner,  or  that  they  obtain  judgment  against  him, 
will  be  preferred  before  the  others  in  the  goods  belonging  to  the 
said  heir.^ 

IX. 

2628.  Separation  of  the  Goods  of  the  Biheritance  from  those  of 
the  Heir.  —  In  all  the  cases  where  there  is  a  competition  between 
the  creditors  of  the  deceased  and  those  of  the  heir,  all  the  creditors 
of  the  deceased  are  preferred  in  the  goods  which  belonged  to  the 
deceased  before  all  the  creditors  of  the  heir.  And  in  order  to  their 
exercising  of  their  right,  they  may  demand  a  separation  of  the  goods 
of  the  inheritance  from  those  which  belong  properly  to  the  heur.^ 

^  L.\,^vk.D,dttrikiL90t,  8m  die  second  MCtioii  of  the  Oukmof  Goods, 
'  L,  2,  til/,  /.  4,  C  qui  potior; — /.  11,  D. ood.  See  the  two  preceding  articles.  We 
moat  not  confound,  in  this  article,  the  right  which  the  creditors  of  the  deceased  bare 
against  the  heir,  with  the  mortgage  which  they  hare  on  the  estate  of  the  heir.  For  all  tiie 
creditors  of  the  deceased,  whether  thej  had  mortgages  fh>m  the  deceased  or  not,  acqaire 
their  right  against  the  heir  the  Tery  moment  that  he  accepts  the  inheritance,  as  is  said  in 
the  article ;  hut  they  haTe  each  of  them  their  mortgage  on  the  estate  of  the  heir  only 
fit>m  the  time  that  he  obliges  himself  to  them  in  this  manner,  or  that  he  is  condemned  by 
a  sentence. 

^  JL  S,  C  <2s  ion.  auth.jwL  poond.  See  the  title  of  the  Separatum  of  the  Goods  of  the  De- 
ceased^ &c  The  creditors  of  the  heir  have  the  same  preference  on  their  part  as  to  the 
goods  belonging  to  the  heir,  and  may  demand  this  sepantion,  as  has  been  ittiuked  in 
the  preamble  to  the  same  title  of  the  SeparaUm  tf  Goods. 


TIT.  I.  SBC.  IX«]  HEIRS  AND  EXECUTORS.  109 

X 

2629.  3%e  Heirs  are  bound  personally  for  their  Portions  in  the 
InkerUance^  and  such  of  them  as  have  the  Ooods  which  are  mart- 
gaged  for  a  Debt  are  bound  for  the  whole  Debt. —  When  there  are 
two  or  more  heirs,  the  creditors  of  the  deceased  ought  to  divide 
their  demands  against  every  one  of  them  according  to  the  portions 
they  have  in  the  inheritance,  and  they  cannot  sne  any  of  tiiem  for 
the  portion  of  the  debt  that  falls  to  the  share  of  the  others,  nor  can 
they  demand  the  whole  debt  from  any  one  of  them  alone.  But 
as  for  the  debts  which  are  secured  by  a  mortgage,  or  which  have 
a  privilege,  the  creditors  may  demand  their  payment  out  of  the 
effects  which  are  subject  thereto,  although  they  have  fallen  to  the 
lot  of  any  one  of  the  heirs  singly.  And  this  is  what  is  meant  by 
the  common  saying,  thai  the  heirs  are  bound  for  the  debts  of  the 
successioH  personally  every  one  for  his  proportion^  and  hypothecarily 
for  the  whole,^  Thus,  the  creditors  preserve  their  rights  entire  on 
the  inheritance,  for  they  exercise  their  mortgage  and  their  privilege 
on  the  goods  which  are  subject  thereto ;  and  they  use  their  right 
against  all  the  other  goods  of  the  succession,  having  an  action 
against  every  one  of  the  heirs  aocbrding  to  the  share  which  they 
have  in  the  inheritance. 

XL 

2630.  The  Debt  secured  by  Mortgage  or  Privilege  is  divided 
yoiik  Respect  to  the  Heirs. —  Although  the  debt  which  is  secured 
by  a  mortgage  or  privilege  is  not  divided  with  respect  to  the  cred- 
itor, and  he  may  demand  the  whole  from  the  heir  who  is  in  pos- 
session of  the  goods  which  are  subject  to  it,  yet  the  debt  is  di- 
vided among  the  heirs ;  and  he  who,  being  in  possession  of  the 
effects  which  are  subject  to  the  mortgage  or  privilege,  has  paid  the 
whole  debt,  or  is  sued  for  payment  of  it,  shall  be  indemnified  by 
his  coheirs,  as  shall  be  shown  in  the  article  which  follows.* 

XIL 

2631.  How  all  the  Debts  are  divided  among  the  Coheirs.  —  All 
the  debts,  whether  they  be  barely  personal,  or  secured  by  a  mort- 
g^  or  privilege,  are  divided  among  the  heirs,  so  as  that  each  of 

"^  l'%C.de  hcendit.  aet,;^l  38,  D.  de  hgat  S.  Sea  the  twelfth  and  fifteenth  artides 
of  this  section,  and  the  sixteenth  article  of  the  first  section  of  Pamns  and  Mortgages. 

'  Thb  is  a  consequence  of  the  foregoing  article.    See  the  foUowing  artidea,  and  the 
lixteentfa  artide  of  tiie  first  section  of  Pawm  and  Martgagei, 
VOL.  II.  10 


110  THB   CIVIL   LAW.  [PABT  II.  BOOI L 

them  ought  to  bear  his  part  thereof  according  to  the  share  he  has 
in  thd  inheritance,  unless  it  be  that  one  of  the  heirs  has  been 
charged  by  the  deceased  to  acquit  the  whole  debt,  or  to  pay  more 
than  his  proportion  of  it     Thus,  the  heir  who  is  sued  for  more 
than  his  proportion  of  a  debt  which  is  purely  personal  cannot  be 
condemned  to  the  creditor  for  more  than  his  share  amounts  to. 
For,  with  regard  to  the  heiis,  it  would  not  be  just  that  one  of 
them  should  be  bound  to  pay  the  portion  of  the  other.     And  as 
for  the  creditor,  he  is  at  liberty  to  seize  upon  the  whole  estate  be- 
fore any  of  the  heirs  take  their  portions  out  of  it,  and  if  he  does  it 
not,  it  is  but  just  that  the  security  which  he  had  on  all  the  goods 
of  the  deceased  for  his  whole  debt  should  follow  the  said  goods, 
and  be  divided  according  as  they  are  divided.     But  as  for  the 
debts  secured  by  a  mortgage  or  privilege,  as  it  is  just  that  the 
creditor  should  preserve  his  mortgage  or  his  privilege,  so  he  may 
either  exercise  his  right  on  the  effects  which  are  subject  to  it,  or, 
without  derogating  from  his  security,  he  may  sue  each  heir  for  his 
portion.     And  if  the  heir  who  is  in  possession  of  that  part  of  the 
estate  which  is  subject  to  the  mortgage  or  privilege  is  sued  for 
the  whole  debt,  he  may  have  his  recourse  against  his  coheirs,  who 
shall  indemnify  him,  every  one  according  to  his  share.^ 

XIIL 

2632.  7%6  Debts  are  divided  amofiff  the  Coheirs^  even  againsi 
the  Exchequer.  —  The  liberty  which  the  heirs  have,  of  dividing 
among  them  the  debts  which  are  purely  personal,  hath  its  effect 
with  respect  to  all  sorts  of  creditors  whatsoever,  and  even  against 
the  exchequer.^ 

XIV. 

2633.  7%e  hisolvency  of  one  of  the  Heirs  does  not  hinder  this 
Division.  —  The  same  liberty  of  dividing  the  debts  purely  per- 
sonal among  the  coheirs  hath  its  effect  even  in  the  case  where 
one  of  them  may  prove  insolvent.  For  the  creditor  ought  to 
blame  himself  for  not  having  taken  his  security  on  the  whole 
goods  of  the  succession  before  they  were  divided  among  the 
coheirs.^ 

**  Z.  S,  C  «i  tmui  ex  phtr,  hand.  ertdU.    See  die  fifteenth  article. 
P  L.  2,  C  de  hand,  ad, 
<i  L.  33,  D,  de  hgaL  8. 
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2634.  Hie  Debts  are  divided  according  to  the  Portions  of 'the  JBi- 
heriiance,  —  Seeing  the  debts  are  divided  among  the  coheirs 
according  to  the  shares  which  they  have  in  the  inheritancei  it  is 
therefore  upon  this  foot  that  each  of  them  pays  his  proportion  of 
them ;  and  although  it  may  happen  among  coheirs,  that  besides 
their  hereditary  portions,  whether  they  be  equal  or  unequal,  there 
is  some  legacy  or  other  advantage  left  to  one  more  than  to  the 
others,  yet  he  will  not  be  charged  with  the  debts  but  in  proportion 
to  the  share  which  he  has  in  the  inheritance.' 


SECTION   X. 

OF  THE  SNOAOEHENTS  OF  THE  HEIR  OR  EXECUTOR,  ON  ACCOUNT 
OF  CRIBfES  AND  OFFENCES  COMMITTED  BT  THE  PERSON  TO  WHOM 
HE   SUCCEEDS. 

2635.  Although  the  principal  rules  of  the  engagement  of  heirs 
or  executors  for  the  crimes  and  offences  of  those  persons  to  whom 
they  succeed  are  different  according  to  our  usage  fiom  what  they 
are  in  the  Roman  law,  yet  it  was  not  proper  to  leave  out  this 
matter  entirely,  it  being  such  an  essential  part  of  the  matter  of 
successions,  and  the  rules  thereof  being  of  such  a  necessary  and 
frequent  use. 

2636.  In  order  to  understand  aright  the  difference  between  the 
Soman  law  and  ours  in  this  matter,  and  to  know  what  are  the 
roles  of  the  Roman  law  which  we  retain,  and  those  which  we 
reject,  it  is  necessary  to  observe  the  principles  thereof,  which 
follow. 

2637.  It  appears  firom  the  laws  of  the  Digest,  and  those  of  the 
Code,  which  relate  to  this  matter,  and  which  are  scattered  up  and 
down  in  divers  places,  that,  in  relation  to  the  condemnation  of  the 
heirs  of  those  who  were  guilty  of  crimes  and  offences,  they  made 
one  first  general  distinction  between  offences  which  were  called 
private,  in  which  every  one  could  sue  only  for  his  own  particular 
interest,  such  as  theft,  injury,  and  some  others,  and  the  crimes 
vrhich  they  called  public,  because  all  persons  were  admitted  to 
prosecute  the  offender,  in  order  to  bring  him  to  condign  punish- 

*  iHl^adcertumpti.    See  the  twelfth  article. 
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them  ought  to  bear  his  part  thereof  according  to  the  share  he  has 
in  thd  inheritance,  unless  it  be  that  one  of  the  heirs  has  heen 
charged  by  the  deceased  to  acquit  the  whole  debt,  or  to  pay  more 
than  his  proportion  of  it     Thus,  the  heir  who  is  sued  for  more 
than  his  proportion  of  a  debt  which  is  purely  personal  cannot  be 
condemned  to  the  creditor  for  more  than  Ms  share  amounts  to. 
For,  with  regard  to  the  heirs,  it  would  not  be  just  that  one  of 
them  should  be  bound  to  pay  the  portion  of  the  other.     And  as 
for  the  creditor,  he  is  at  liberty  to  seize  upon  the  whole  estate  be- 
fore any  of  the  heirs  take  their  portions  out  of  it,  and  if  he  does  it 
not,  it  is  but  just  that  the  security  which  he  had  on  all  the  goods 
of  the  deceased  for  his  whole  debt  should  follow  the  said  goods, 
and  be  divided  according  as  they  are  divided.     But  as  for  the 
debts  secured  by  a  mortgage  or  privilege,  as  it  is  just  that  the 
creditor  should  preserve  his  mortgage  or  his  privilege,  so  he  may 
either  exercise  his  right  on  the  effects  which  are  subject  to  it,  or, 
without  derogating  from  his  security,  he  may  sue  each  heir  for  his 
portion.     And  if  the  heir  who  is  in  possession  of  that  part  of  the 
estate  which  is  subject  to  the  mortgage  or  privilege  is  sued  for 
the  whole  debt,  he  may  have  his  recourse  against  his  coheirs,  who 
shall  indemnify  him,  every  one  according  to  his  share.^ 

XIIL 

2632.  TTie  Debts  are  divided  amofiff  the  Coheirs,  even  againsi 
the  Exchequer.  —  The  liberty  which  the  heirs  have,  of  dividing 
among  them  the  debts  which  are  purely  personal,  hath  its  effect 
with  respect  to  all  sorts  of  creditors  whatsoever,  and  even  against 
the  exchequer.^ 

XIV. 

2633.  The  Insolvency  of  one  of  the  Heirs  does  not  hinder  this 
Division,  —  The  same  liberty  of  dividing  the  debts  purely  per- 
sonal among  the  coheirs  hath  its  effect  even  in  the  case  where 
one  of  them  may  prove  insolvent.  For  the  creditor  ought  to 
blame  himself  for  not  having  taken  his  security  on  the  whole 
goods  of  the  succession  before  they  were  divided  among  the 
coheirs.^ 

<*  Z.  S,  C  «i  imttt  ex  phtr,  kaared,  cncUt,    See  the  fifteenth  article. 
?  L.2,  C.de  hcertd.  act. 
<i  £.  33,  D,  de  Ugai.  8. 
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2634.  The  Debts  are  divided  according'  to  the  Portions  of 'the  A- 
heritance.  —  Seeing  the  debts  aie  divided  among  the  coheirs 
according  to  the  shares  which  they  have  in  the  inheritance,  it  is 
therefore  upon  this  foot  that  each  of  them  pays  his  proportion  of 
them ;  and  although  it  may  happen  among  coheirs,  that  besides 
their  hereditary  portions,  whether  they  be  equal  or  unequal,  there 
is  some  legacy  or  other  advantage  left  to  one  more  than  to  the 
others,  yet  he  will  not  be  charged  with  the  debts  but  in  proportion 
to  the  share  which  he  has  in  the  inheritance.' 


SECTION   X. 

07  THE  ENGAGEMENTS  OF  THE  HEIR  OR  EXECUTOR,  ON  ACCOUNT 
07  CRIIIES  AND  OFFENCES  COMMITTED  BY  THE  PERSON  TO  WHOM 
HE   SUCCEEDS. 

2635.  Although  the  principal  rules  of  the  engagement  of  heirs 
or  executors  for  the  crimes  and  offences  of  those  persons  to  whom 
they  succeed  are  different  according  to  our  usage  from  what  they 
are  in  the  Soman  law,  yet  it  was  not  proper  to  leave  out  this 
matter  entirely,  it  being  such  an  essential  part  of  the  matter  of 
successions,  and  the  rules  thereof  being  of  such  a  necessary  and 
frequent  use. 

2636.  In  order  to  understand  aright  the  difference  between  the 
Roman  law  and  ours  in  this  matter,  and  to  know  what  are  the 
rales  of  the  Roman  law  which  we  retain,  and  those  which  we 
reject,  it  is  necessary  to  observe  the  principles  thereof,  which 
follow. 

2637.  It  appears  from  the  laws  of  the  Digest,  and  those  of  the 
Code,  which  relate  to  this  matter,  and  which  are  scattered  up  and 
dowa  in  divers  places,  that,  in  relation  to  the  condemnation  of  the 
heirs  of  those  who  were  guilty  of  crimes  and  offences,  they  made 
one  first  general  distinction  between  offences  which  were  called 
private,  in  which  every  one  could  sue  only  for  his  own  particular 
interest,  such  as  theft,  injury,  and  some  others,  and  the  crimes 
which  they  called  public,  because  all  persons  were  admitted  to 
prosecute  the  offender,  in  order  to  bring  him  to  condign  punish- 

*  L,l^CticeHtmp0t.    See  die  twelfth  aitiele. 
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heritance  without  distinction,  and  even  to  those  which  perhaps  the 
person  to  whom  he  succeeds  was  ignorant  of.  And  as  he  has  all 
the  effects,  and  all  the  rights  of  the  inheritance,  even  those  which 
have  fallen  to  it  since  the  death  of  the  person  to  whom  he  suc- 
ceeds, so  he  is  also  bound  for  all  the  charges  which  have  hap- 
pened since  the  said  death.* 

IL 

2612.  For  the  Cha/rges  of  the  Inheritances  which  had  fallen  to  the 
Person  to  whom  he  sticceeds.  —  If,  in  the  succession  which  passes  to 
an  heir  or  executor,  there  happens  to  be  other  successions  which 
the  deceased  or  his  authors  had  inherited,  all  the  charges  of  those 
several  successions  are  confounded  and  united  in  the  person  of 
this  heir  or  executor,  and  he  becomes  liable  for  them  aU.^ 

IIL 

2613.  For  the  Substitutions  or  Fiduciary  BequestSy  with  which 
the  Deceased  was  charged  —  If  there  are  any  goods  in  a  succession 
which  are  subject  to  some  fiduciary  bequest  or  substitution,  with 
which  the  deceased  or  his  authors  had  been  charged,  the  heir  or 
executor  will  be  bound  to  restore  them  to  the  persons  who  shall 
appear  to  have  the  right  to  them  when  the  cases  thereof  shall 
happen." 

IV. 

2614.  For  all  other  Charges^  Claims^  and  Demands  on  the  Suc- 
cession. —  The  heir  or  executor  is  bound  in  general,  and  without 
distinction,  for  all  the  debts  owing  by  the  deceased,  and  for  all 
other  kinds  of  charges  whatsoever,  and  for  the  claims  and  de- 
mands which  creditors  or  others  may  have  against  the  deceased, 
or  on  the  goods  of  the  inheritance.^ 

V. 

2615.  For  the  Damages  occasioned  by  any  Offence  or  Crime  of  the 
Deceased  —  We  must  reckon  among  the  charges  for  which  the 
heir  or  executor  is  bound,  although  the  deceased  may  have  ordered 

*  See  the  second  article  of  the  fifth  section,  the  first  article  of  the  sixth  section,  and  the 
second  article  of  the  following  section. 
^  See  the  sixteenth  article  of  the  first  section. 
«  See  the  title  of  iStf&ifitetuMtf,  in  the  fifth  book. 
^  L,%C,de  hcand.  act    See  the  following  section.       ' 
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Dotiiing  about  theniy  the  restitution  and  satisfaction  which  the  de- 
ceased may  owe  for  damages  he  has  done  by  some  crime  or  of- 
fence."     This  shall  be  the  subject-matter  of  the  tenth  section. 

VL 

2616.  For  the  Debts  which  are  payable  only  after  his  Death.  — 
We  may  likewise  place  in  the  same  rank  the  debts  which  could 
not  be  demanded  from  the  deceased  during  his  lifetime  ;*  as  if  he 
bad  bound  himself  for  a  sum  of  money  which  was  not  to  be  paid 
till  after  his  death ;  or  if  the  person  who  was  surety  for  him,  hav- 
ing paid  the  debt. after  his  death,  demands  his  reimbursement 
from  the  heir  or  executor,  which  he  could  not  demand  from  the 
deceased.' 

VIL 

2617.  For  the  Funeral  Expenses. —  Lastiy,  the  heir  or  executor 
is  bound  for  the  funeral  expenses  of  the  person  to  whom  he  suc- 
ceeds,' which  shall  be  the  subject-matter  of  the  eleventh  section. 

A  Table  of  the  Plan  of  the  Biohts  and  Charges  of  Heirs 

OR  Executors. 

2618.  We  must  add  here,  by  way  of  conclusion  or  recapitula- 
tion of  this  and  the  three  foregoing  sections,  that,  as  has  been 
remarked  in  the  preamble  to  the  fifth  section,  we  have  endeavoured 
to  lay  down  in  these  four  sections,  as  it  were  in  a  plan,  a  general 
idea  of  the  rights  of  heirs  and  executors,  and  of  their  engagements, 
in  which  one  might  see  them  altogether,  and  in  order,  without 
adding  the  detail  of  the  rules  of  all  those  different  matters  which 
ought  to  be  explained  in  different  places.  And  it  is  now  ne- 
cessary that  we  should  subjoin  here  a  summary  view  of  the  said 
rights  and  engagements,  as  it  were  in  a  table  of  the  said  plan,  and 
there  mark  the  places  where  the  particular  rales  relating  to  each 
matter  are  to  be  met  with.  Some  may,  perhaps,  thinJc  that  it 
would  have  been  more  proper  to  have  placed  this  table  at  the 
head  of  the  fifth  section,  immediately  after  the  remark  which  is 
there  made;  but  we  have  judged  it  more  convenient  that  we 
Bhonld  first  explain  the  said  rights  and  engagements,  in  order 

*  See  die  tenth  section. 

^  L.1tD,de  re6.  mdLjud,  pomd,  f'^d.L  in/, 

<  See  die  eleTenth  section. 
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toafnsion  and  obscarity,  being  persoaded  that  this  taUe 
ore  easily  understood  here,  after  the  reading  of  those 
ins,  than  it  would  have  been  had  it  been  placed  befcoe 


s  of  Heirs  and  Ekecutors,  and  the  Places  uhere  tkey  en 

treated  of. 
right  of  accepting  or  renoandng  the  inheritance,  which 
le  right  of  delibemting.     See  the  first  section  of  the  aec- 
f  this  fiist  book,  and  the  third  title  of  the  same  book, 
right  of  accepting  the  snccesaion  with  the  bene&t  of  an 

See  the  second  title  of  the  same  book, 
right  of  a  legitime,  for  the  heirs  to  whom  it  is  dae.    See 
itle  of  the  third  book. 

right  of  getting  the  legacies,  fidudary  bequests,  and  snb- 
reduced  to  what  is  regulated  by  the  law.  See  the  third 
:  fourth  book,  and  the  fourth  title  of  the  fifth  boc^ 
right  of  selling,  or  making  over  by  deed  of  gift  to  otjiers, 
tance,  or  disposing  of  it  otherwise.  See  the  seveDtb 
the  thirteenth  section  of  this  title,  the  second  article  of 

section  of  the  Contract  of  Sale,  and  the  twenty-fomth 
y-fifth  articles  of  the  tenth  section  of  the  same  title, 
right  of  transmitting  the  saccession  to  their  heirs.    See 
iection  of  'RstameiUs'. 

rights  of  cohein  to  come  to  a  partition  of  tho  inherit- 
ig  them.     See  the  fourth  title  of  this  first  book. 

right  of  acoretion  among  the  coheirs.     See  l^e  ninth 

Testaments. 

right  of  collation  of  goods  among  coheirs.      See  the 
:  of  the  second  book. 

-.  right  of  reversion  to  those  who  oaght  to  have  it.     See 
lection  of  the  second  title  of  the  second  book. 

mposed  upon  the  Heir  or  Executor  by  the  Wili  of  the 

to  whom  he  succeeds,  and  the  Places  where  they  are 

of. 

charge  of  paying  the  legacies.     See  the  second  title  of 

book. 

charge  of  restoring  fiduciary  bequests.     See  the  said  eec- 

if  the  fourth  book,  and  the  third  title  of  the  fifth  book. 

charge  of  executing  all  the  other  dispositions  of  the  per- 
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son  to  whom  the  heir  saooeeds.  See  the  eleventh  section  of 
TestamentSy  and  the  title  of  L^^aetes^  and  that  of  SubitiitMonSj 
both  diiect  and  fidaciary. 

Charges  of  the  Heir  or  Executor  which  are  independent  of  the  Will 
of  the  Person  to  whom  he  succeeds^  and  the  Places  where  they 
are  treated  of 

1.  The  charge  of  acqoitting  the  debts  due  from  the  suocession, 
and  whatever  else  may  be  due  from  the  heir  or  executor.  See  the 
following  section. 

2.  The  charge  of  acquitting  the  damages  occasioned  by  any 
crime  or  offence  of  the  person  to  whom  the  heir  succeeds.  See 
the  tenth  section  of  this  title. 

3.  The  charge  of  acquitting  the  funeral  expenses.  See  the 
eleventh  section  of  this  title. 


SECTION    IX. 

IN  WHAT  MANNER  THE  HEIRS  OR  EXECUTORS  ARE  BOUND  FOR  THE 
PASSIVE  DEBTS,  AND  FOR  ALL  THE  OTHER  CHARGES  OF  THE  IN- 
HERITANCE. 

2619.  Although  all  the  articles  of  this  section  make  mention  of 
no  other  charges  in  particular  besides  the  passive  debts,  that  is, 
the  debts  owing  by  the  deceased,  yet  the  rules  which  are  here 
explained  ought  to  be  applied  to  the  other  sorts  of  charges,  such 
as  legacies  of  different  kinds  of  things,  funeral  expenses,  and  all 
others.  For  there  are  none  of  them  which  may  not  be  converted 
into  passive  debts  by  reducing  their  estimation  to  a  certain  sum  of 
money,  if  the  heirs  or  executors  fail  to  acquit  them.*  Thus,  the 
rules  of  this  section  are  common  to  all  the  kinds  of  charges  of  an 
inheritance,  according  as  they  may  be  applied  to  them. 

Art.  L 

2620.  Divers  Kinds  of  Charges.  —  We  must  comprehend  under 
these  words  of  passive  debts  and  charges  of  an  inheritance  which 
the  heir  or  executor  is  bovmd  to  acquit,  not  only  all  that  was 
owing  by  the  deceased  upon  his  own  account,  and  all  that  which 

'  L,12,D,deverh.M,    See  the  firstarticlAof  the  tighthiectioBofX^l^aeief. 
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he  has  imposed  on  his  heir  or  executor,  but,  in  general|  aU  the 
lights  whidi  may  affect  the  inheritance.* 

n. 

2621.  3%e  Eeir  is  bound  for  the  Debis^  aUhough  they  exceed  the 
VcUue  of  the  Goods  of  the  Aheriiance.  —  The  heir  or  executor  who 
accepts  the  inheritance  purely  and  simply,  that  is  to  say,  who  does 
not  take  the  benefit  of  an  inventory,  of  which  mention  has  been 
made  in  the  fifth  article  of  the  fifth  section,  is  bound  indefinitely 
and  without  distinction  for  all  the  debts  owing  by  the  deceased, 
and  for  all  the  other  charges  of  the  inheritance,  whatever  sum  they 
may  amount  to,  and  although  they  exceed  very  far  the  value  of 
the  goods  of  the  inheritance.  For  it  depended  only  on  him,  either 
not  to  accept  the  succession  at  all,  or  to  take  the  benefit  of  an 
inventory.  And  having  entered  to  the  inheritance  without  this 
precaution,  he  has  engaged  himself  irrevocably  for  all  the  charges, 
whatever  Ihey  are.* 

in. 

2622.  7%ree  Sorts  of  Debts^  those  which  are  merely  Persona^ 
those  which  have  a  Mortgage^  and  those  which  are  Privileged — 
The  engagements  of  heirs  or  executors  for  the  passive  debts  are 
different,  according  to  three  different  kinds  of  debts.  The  first  is 
of  those  which  are  called  purely  personal :  the  second  is  of  those 
which  have  a  mortgage  for  their  security :  and  the  third  is  of  those 
which  are  privileged.  We  must  distinguish  these  three  different 
sorts  of  debts,  in  order  to  distinguish  likewise  the  rights  of  the 
creditors  against  the  heir  or  executor,  and  the  different  engage- 
ments which  the  heir  is  under  to  the  creditors.^ 

IV. 

2623.  Definition  of  these  Three  Xinds  of  DebU.— The  purely 
personal  debts  are  those  which  consist  only  in  a  bare  promise,  or 
other  title  or  security,  which  obliges  only  the  person  of  the  debtor,^ 
without  having  any  mortgage  or  prii^ege  on  any  part  of  his 
estate.     The  hypothecary  debts  are  those  for  the  security  of  which 

*  AU  these  difRsrent  chaiges  an  acquitted  hj  tlM  helis  aooording  to  die  roles  whidi 
shaU  be  explained  in  this  section. 

^  L.  8,  D»  de  acquir,  vA  onatL  harttL 

*  See  the  ibllowing  articles. 

'  §  1, /nit.  (fe  od. ;—/.  26,2).  <2so%.d  act. 
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the  creditor  has  a  mortgage."  And  the  privileged  debts  are  those 
which  have  some  of  the  privileges  that  have  been  explained  in  the 
fifth  section  of  Pawns  and  Mortgages. 

V. 

2634.  Preference  of  the  Orediiors  of  the  Deceased  to  those  of  the 
Heir,  m  the  Goods  of  the  AherUance. —  The  creditors  of  the  de- 
ceased for  debts  purely  personal,  snch  as  those  who  are  called  cred- 
itors by  bond  or  note,  that  is,  who  have  only  a  bare  promise  under 
the  debtor's  hand,  and  in  general  all  those  who  had  no  mortgage 
on  the  estate  of  the  deceased,  their  debtor,  are  nevertheless  pre- 
ferred in  the  goods  of  the  deceased  before  the  creditors  of  the  heir 
or  executor,  even  although  they  may  have  mortgages  for  the  se- 
cnrity  of  what  is  owing  to  them.  For  although  the  goods  of  the 
deceased  be  mortgaged  to  the  creditors  of  the  heir,  if  he  had  mort- 
gaged to  them  all  the  goods  which  he  should  acquire  for  the 
fatnre,  yet  the  goods  of  this  inheritance  are,  in  the  first  place,  ap- 
propriated for  the  payment  of  the  debts  of  the  deceased,  and  have 
been  transmitted  to  the  heir  only  upon  this  condition,  that  he 
should  acquit  the  debts.  And  it  is  still  with  much  greater  reason 
that  the  creditors  of  the  deceased  are  preferred  who  have  a  mort- 
gage or  privilege  on  those  very  goods.' 

VL 

2625.  Preference  of  the  Orediiors  of  the  Heir  to  those  of  the  De- 
eeasedj  in  the  Ooods  belonging  to  the  Heir.  —  The  creditors  of  the 
deceased,  even  those  who  have  mortgages  for  the  security  of  their 
debts,  have  no  mortgage  on  the  proper  goods  of  the  heir  or  exec- 
utor, until  he  either  engages  his  estate  to  them,  or  they  get  a  sen- 
tence of  condemnation  against  him.  But  this  mortgage,  which 
they  may  have  on  the  estate  of  the  heir,  will  take  place  only  after 
the  mortgage  of  the  proper  creditors  of  the  heir  to  whom  he  had 
engaged  his  estate  before.  For  the  deceased  who  was  their  debtor 
neither  did  nor  could  give  them  a  mortgage  on  the  estate  of  his 
heir.« 

VIL 

2626.  Creditors  who  have  neither  Mortgage  nor  Privilege  share 
equally  in  Proportion  to  their  Debts. — When  there  are  several  cred- 

*  8m  the  aeooiid  article  of  the  fint  section  of  Pawns  and  Martgaga. 

'  L^D.de sqforat.    See  the  ninth  article. 

>  £.  29,  /).  depign.  et  hjfpoih.f'^l  I,  in/.  C  oomm.  de  Ugat, 
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itors  of  the  deceased,  who  have  neither  mortgage  nor  privilege  for 
their  debts,  they  oome  in  share  and  share  alike,  both  in  the  goods 
belonging  to  the  heir,  and  in  those  which  belonged  to  the  deceased, 
and  every  one  receives  his  share  of  them  in  proportion  to  his  debt, 
if  there  are  not  goods  enough  to  satisfy  the  whole  debts.^ 

VIIL 

2627.  The  Creditors  of  the  Deceased  come  in  aU  alike  on  ike 
Goods  of  the  Heir,  —  If  there  are  creditors  of  the  deceased  who 
had  mortgages,  they  are  paid  out  of  the  effects  T^^ch  belonged  to 
their  debtor,  according  to  the  order  of  their  mortgages ;  but  if  the 
goods  of  the  deceased  are  not  sufficient  to  acquit  them,  and 
they  come  upon  the  goods  of  the  heir  for  their  payment,  in  that 
case  they  come  in  jointly  with  the  other  creditors  of  the  deceased 
who  had  no  mortgage.  For  they  have  all  of  them  their  right 
against  the  heir  only  from  the  same  time,  and  from  the  day  that 
he  accepted  the  inheritance.  But  the  creditors  of  the  deceased, 
whether  they  had  mortgages  or  no,  who  first  get  a  mortgage  on 
the  estate  of  the  heir,  whether  it  be  that  he  engages  himself  to 
them  in  this  manner,  or  that  they  obtain  judgment  against  him, 
will  be  preferred  before  the  others  in  the  goods  belonging  to  the 
said  heir.^ 

IX. 

2628.  Separation  of  the  Gfoods  of  the  Inheritance  from  those  of 
the  Heir,  —  In  all  the  cases  where  there  is  a  competition  between 
the  creditors  of  the  deceased  and  those  of  the  heir,  all  the  creditors 
of  the  deceased  are  preferred  in  the  goods  which  belonged  to  the 
deceased  before  all  the  creditors  of  the  heir.  And  in  order  to  their 
exercising  of  their  right,  they  may  demand  a  separation  of  the  goods 
of  the  inheritance  from  those  which  belong  properly  to  the  heir.^ 

^  L,  Ij  ^  uh.  D,  de  tribut.  act.  See  the  lecond  section  of  the  CMon  of  Goods, 
'  L,  2,  in/^  I  4,  C.  qtd  potior ;  —  /.  11,  D.  ood.  See  the  two  preceding  articles.  We 
mnst  not  confound,  in  this  article,  the  right  which  the  creditors  of  the  deceased  hare 
against  the  heir,  with  the  mortgage  which  thej  have  on  the  estate  of  the  heir.  For  all  the 
creditors  of  the  deceased,  whether  thej  had  mortgages  from  the  deceased  or  not,  acquire 
their  right  against  the  heir  the  rtarj  moment  that  he  accepts  the  inheritance,  as  is  said  in 
the  article ;  hnt  thej  have  each  of  them  their  mortgage  on  the  estate  of  the  heir  only 
from  the  time  that  he  ohliges  himself  to  them  in  this  manner,  or  that  he  is  condemned  by 
a  sentence. 

^  L.  2,  C.  de  hon,  avth.jud,  possid.  See  the  title  of  the  Sq»araHon  of  the  Goods  of  the  De- 
ceased^ &c  The  creditors  of  the  heir  have  the  same  preference  on  their  part  as  to  the 
goods  belonging  to  the  heir,  and  may  demand  this  separation,  as  has  been  remarked  in 
the  preamble  to  the  same  title  of  the  Separaikm  qf  Goods. 
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X 

2629.  Tike  Heirs  are  bound  personal^  for  their  Portions  in  the 
Liherilancej  and  such  of  them  as  have  the  Ooods  which  are  mort- 
gaged  for  a  Debt  are  bound  for  the  whole  Debt.  —  When  there  are 
two  oi  more  heirs,  the  creditors  of  the  deceased  ought  to  divide 
their  demands  against  every  one  of  them  according  to  the  portions 
they  have  in  the  inheritance,  and  they  cannot  sue  any  of  them  for 
the  portion  of  the  debt  that  falls  to  the  share  of  the  others,  nor  can 
they  demand  the  whole  debt  from  any  one  of  them  alone,  fiat 
as  for  the  debts  which  are  sectired  by  a  mortgage,  or  which  have 
a  privilege,  the  creditors  may  demand  their  payment  out  of  the 
effects  which  are  subject  thereto,  although  they  have  fallen  to  the 
lot  of  any  one  of  the  heirs  singly.  And  this  is  what  is  meant  by 
the  common  saying,  that  the  heirs  are  bound  for  the  debts  of  the 
succession  personally  every  one  for  his  proportion^  arid  hypothecarily 
for  the  wholes  Thus,  the  creditors  preserve  their  rights  entire  on 
the  inheritance,  for  they  exercise  their  mortgage  and  their  privilege 
on  the  goods  which  are  subject  thereto ;  and  they  use  their  right 
against  all  the  other  goods  of  the  succession,  having  an  action 
against  every  one  of  the  heirs  acdbrding  to  the  share  which  they 
have  in  the  inheritance. 

XL 

2630.  The  Debt  secured  by  Mortgage  or  Privilege  is  divided 
wiA  Respect  to  ike  Heirs.  —  Although  the  debt  which  is  secured 
by  a  mortgage  or  privilege  is  not  divided  with  respect  to  the  cred- 
itor, and  he  may  demand  the  whole  from  the  heir  who  is  in  pos- 
session of  the  goods  which  are  subject  to  it,  yet  the  debt  is  di- 
vided among  the  heirs ;  and  he  who,  being  in  possession  of  the 
effects  which  are  subject  to  the  mortgage  or  privilege,  has  paid  the 
whole  debt,  or  is  sued  for  payment  of  it,  shall  be  indemnified  by 
Ms  coheirs,  as  shall  be  shown  in  the  article  which  follows." 

XIL 

2631.  JBbtif  off  the  Debts  are  divided  among  the  Coheirs.  —  All 
the  debts,  whether  they  be  barely  personal,  or  secured  by  a  mort- 
gage or  privilege,  are  divided  among  the  heirs,  so  as  that  each  of 

■  L.  2,  a  de  hcendU.  ad. ; — /.  38,  D.  de  hgat,  2.  See  Ae  twelfth  and  fifteenth  articles 
of  this  section,  and  the  sixteenth  article  of  the  first  section  of  Pamu  and  Morigagn. 

'  This  is  a  consequence  of  the  foregoing  article.    See  the  following  articles,  and  the 
■uteenth  article  of  tiie  fixBt  section  of  Paum  and  Mmtgagn, 
VOL.  11.  10 
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them  ought  to  bear  his  part  thereof  according  to  the  share  he  has 
in  thd  inheritance,  nnless  it  be  that  one  of  the  heirs  has  been 
charged  by  the  deceased  to  acquit  the  whole  debt,  or  to  pay  more 
than  his  proportion  of  it  Thus,  the  heir  who  is  sued  for  more 
than  his  proportion  of  a  debt  which  is  purely  personal  cannot  be 
condemned  to  the  creditor  for  more  than  his  share  amounts  ta 
For,  with  r^ard  to  the  heirs,  it  would  not  be  just  that  one  of 
them  should  be  bound  to  pay  the  portion  of  the  other.  And  as 
for  the  creditor,  he  is  at  liberty  to  seize  upon  the  whole  estate  be- 
fore any  of  the  heirs  take  their  portions  out  of  it,  and  if  he  does  it 
not,  it  is  but  just  that  the  security  which  he  had  on  all  the  goods 
of  the  deceased  for  his  whole  debt  should  follow  the  said  goods, 
and  be  divided  according  as  they  are  divided.  But  as  for  the 
debts  secured  by  a  mortgage  or  privilege,  as  it  is  just  that  the 
creditor  should  preserve  his  mortgage  or  his  privilege,  so  he  may 
either  exercise  his  right  on  the  effects  which  are  subject  to  it,  or, 
without  derogating  from  his  security,  he  may  sue  each  heir  for  his 
portion.  And  if  the  heir  who  is  in  possession  of  that  part  of  the 
estate  which  is  subject  to  the  mortgage  or  privilege  is  sued  for 
the  whole  debt,  he  may  have  his  recourse  against  his  coheirs,  who 
shall  indemnify  him,  every  one  according  to  his  share.^ 

XIIL 

2632.  Hie  Debts  are  divided  among  ike  Cdheirs^  even  offoinst 
the  Exchequer.  —  The  liberty  which  the  heirs  have,  of  dividing 
among  them  the  debts  which  are  purely  personal,  hath  its  effect 
with  respect  to  aU  sorts  of  creditors  whatsoever,  and  even  against 
the  exchequer.' 

XIV. 

2633.  J%e  Ihsolvencif  of  one  of  the  Heirs  does  not  hinder  this 
Division.  —  The  same  liberty  of  dividing  the  debts  purely  per- 
sonal among  the  coheirs  hath  its  effect  even  in  the  case  where 
one  of  them  may  prove  insolvent  For  the  creditor  ought  to 
blame  himself  for  not  having  taken  his  security  on  the  whole 
goods  of  the  succession  before  they  were  divided  among  the 
coheirs.^ 


«  £.  2,  a  M  mwi  ex  piur,  hesmL  endU.    See  the  fifteenlih  urtide. 
P  £.  8,  C  is  hared.  act, 
4  X.  38,  D.  de  kgoL  8. 
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XV. 

2634.  7%e  Debts  are  divided  according'  to  the  Portions  of 'the  A- 
keritance.  —  Seeing  the  debts  axe  divided  among  the  coheirs 
according  to  the  shares  which  they  have  in  the  inheritance,  it  is 
therefoie  upon  this  foot  that  each  of  them  pays  his  proportion  of 
them ;  and  although  it  may  happen  among  coheirs,  that  besides 
their  hereditary  portions,  whether  they  be  equal  or  nneqnal,  there 
is  some  legacy  or  other  advantage  lefk  to  one  more  than  to  the 
others,  yet  he  will  not  be  charged  with  the  debts  bat  in  proportion 
to  the  share  which  he  has  in  the  inheritance.' 


SECTION   X. 

07  THE  ENGAGEMENTS  OF  THE  HEIR  OR  BXEOUTOR,  ON  ACCOUNT 
OF  CRIIIES  AND  OFFENCES  COMMITTED  BY  THE  PERSON  TO  WHOM 
HE    SUCCEEDS. 

2635.  Although  the  principal  rules  of  the  engagement  of  heirs 
or  executors  for  the  crimes  and  offences  of  those  persons  to  whom 
they  succeed  are  different  according  to  our  usage  from  what  they 
are  in  the  Boman  law,  yet  it  was  not  proper  to  leave  out  this 
matter  entirely,  it  being  such  an  essential  part  of  the  matter  of 
successions,  and  the  rules  thereof  being  of  such  a  necessary  and 
frequent  use. 

2636.  In  order  to  understand  aright  the  difference  between  the 
Boman  law  and  ours  in  this  matter,  and  to  know  what  are  the 
rules  of  the  Boman  law  which  we  retain,  and  those  which  we 
reject,  it  is  necessary  to  observe  the  principles  thereof,  which 
follow. 

2637.  It  appears  from  the  laws  of  the  Digest,  and  those  of  the 
Code,  which  relate  to  this  matter,  and  which  are  scattered  up  and 
down  in  divers  places,  that,  in  relation  to  the  condemnation  of  the 
heirs  of  those  who  were  guilty  of  crimes  and  offences,  they  made 
one  first  general  distinction  between  offences  which  were  called 
private,  in  which  every  one  could  sue  only  for  his  own  particular 
interest,  such  as  theft,  injury,  and  some  others,  and  the  crimes 
which  they  called  public,  because  all  persons  were  admitted  to 
prosecute  the  offender,  in  order  to  bring  him  to  condign  punish- 

'  £.  1,  a  «  Mrfmi /we.    See  the  twelfth  article. 
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ment,  and  even  those  who  had  Buffered  no  damage  thereby,  such 
as  the  crimes  of  high  treason,  parricide,  sacrilege,  and  others.* 

2638.  As  to  private  offences,  they  distingoished  in  them  the  satis- 
faction which  was  to  be  made  to  the  person  who  had  suffered  the 
damage,  and  which  is  commonly  called  the  civil  interest,  from  the 
pecuniary  penalties  to  which  the  ofiRender  was  obnoxious,  over  and 
above  the  reparation  of  the  damage.  Thus,  for  example,  in  theft, 
when  he  whose  goods  were  stolen  did  not  prosecute  the  thief  in 
the  extraordinary  manner  by  an  accusation,  that  is  to  say,  crim- 
inally, as  he  might  have  done  if  he  had  pleased,^  and  he  sued 
him  only  in  a  civil  action,  that  is,  for  his  civil  interest,  or  the  dam- 
age which  he  had  sustained,  and  not  for  the  punishment  of  the 
crime  which  regards  the  public ;  the  reparation  that  was  due  to 
the  injured  party  consisted  in  the  restitution  of  the  thing  which 
was  stolen,  or  of  its  value,  with  damages,  and  he  had  over  and 
above  for  the  pecuniary  penalty  the  quadruple  of  the  value  of  the 
thing  stolen,  if  the  thief  was  taken  in  the  act,  or  the  double  if  he 
was  not  taken  in  the  act®  They  distinguished  likewise  between  the 
cases  where  there  had  been  an  action  brought  against  the  person 
who  was  guilty  of  the  offence  in  his  lifetime^  and  those  where  the 
action  was  only  commenced  after  his  death  against  his  heir.  Ac- 
cording to  these  distinctions,  when  the  offender  had  been  cited 
into  judgment  in  his  lifetime,  if  he  happened  to  die  before  sen- 
tence passed  against  him,  his  heir  was  condemned,  not  only  to 
make  reparation  of  the  damages,  but  also  to  pay  the  pecuniary 
penalty,  according  to  the  nature  of  the  offence,  as  the  double  or 
quadruple  in  the  case  of  a  theft;  and  it  was  judged  that  the 
deceased,  having  been  prevented  by  an  action  which  in  the  event 
appeared  to  be  well  founded,  had  incurred  the  penalty,  and 
that  the  heir  ought  to  pay  it  But  if  there  had  been  no  action 
brought  against  the  deceased,  and  it  was  only  begun  against 
the  heir,  in  that  case  he  was  not  liable  to  the  pecuniary  mulct^ 
And  as  for  the  reparation  of  damages,  they  made  another  distinc- 
tion between  the  case  where  the  heir  of  the  offender,  who  was  not 
sued  in  Us  lifetime,  reaped  some  advantage  from  the  offence,  as  if 

*  khIiut.depM,jud, 

^  V.luU.  D.  defwt, ;  — /.  16,  D.  de  eondiet.  ecm.  dot, 

*  §  5  e(  4  lift.  IntiU.  de  M.  qua  ex  delict,  note. 

^  L.  as,  D,  de  <fU,  €t  aet.;--l  58,  eod.;^^  1,  in  /  Itut.  de  perpet.  ei  Umpor.  act.;--- 
I  164,  D.  de  teg.  jur. ;  —  /.  139,  eod. ;— /.  87,  eod.  Seeing  the  heir  of  him  against  whom 
an  action  was  commenced  in  his  lifetime  was  obliged  to  paj  the  pecuniary  mnlct,  he  was 
with  much  more  reason  bound  to  make  reparation  for  Iht  damage. 
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the  thing  stolen  wm  still  in  being,  and  in  hia  posBegsion,  or  if  the 
inheritance  was  anyways  aogmented  thereby,  and  the  case  where 
the  inheritance  was  noways  bettered  by  it.  la  the  first  case,  the 
heir  who  reaped  advantage  from  the  offence  was  bound  to  restore 
all  the  dear  profit  which  he  had  thereby ;  and  in  the  second  case, 
the  heir  having  no  advantage  by  the  offence,  he  was  not  bound  to 
make  any  restitution.* 

2639.  As  for  the  public  crimes,  seeing  there  are  two  sorts  of 
punishments,  those  which  affect  the  person  of  the  offender,  such 
as  are  all  corporal  punishments,  the  deprivation  of  an  office,  and 
others  of  the  like  nature,  and  pecuniary  punishments,  such  as 
fines  and  forfeitures,'  and  seeing  it  is  only  the  punishments  of 
this  second  kind  that  can  pass  to  the  heirs,  the  Roman  law  made 
this  diflkrence  between  the  pecuniary  punishments  of  private 
offences  and  those  of  public  crimes ;  that  as  to  the  former,  the 
hens,  as  has  been  already  mentioned,  were  liable  to  them  if  the 
action  was  begun  against  the  offender  himself  in  his  lifetime, 
although  he  died  before  sentence  of  condemnation,  because  the 
death  of  the  offender  in  this  case  did  not  extinguish  the  action  for 
the  oi&nce.  But  as  (or  the  pecuniary  punishments  of  public 
crimes,  they  did  not  fall  upon  the  heirs,  unless  there  had  been  a 
Bentenoe  of  condenmation  against  the  deceased ;  and  although 
there  had  been  an  accusation  lodged  against  the  offender,  yet  if 
he  died  before  condemnation,  as  hb  death  extinguished  the  crime 
itself^  so  likewise  its  consequences  did  not  subsist  any  longer^^ 
There  were  oiily  two  sorts  of  crimes  excepted,  for  which  the  mm- 
uials  were  prosecuted  even  after  their  death.  One  was  the  crime 
of  high  treason,'^  and  the  crime  of  those  persons  who,  to  prevent 
their  condemnation,  made  way  with  themselves.^  The  other  sort 
was  of  those  crimes,  the  prosecution  whereof  regarded  chiefly  a 
pccnniary  interest,  such  as  the  embezzling  of  the  public  money, 
extortion,  and  the  crime  of  those  persons  who,  having  been  in- 
trasted  with  the  administration  of  the  public  money,  detained  part 
of  it  in  their  hands.^    In  the  two  crimes  of  the  first  sort,  it  was 

*  Lz%fD,de  reg.jur,; — L  26,  Z).  de  dob;  — /.  44,  D.  de  reg,jw,; — I  tin.  C  ex  deUd. 
^'  m  fuoitf.  haertd,  eontwn.; — v.  /.  2,  S  ^^'  ^'  ^  ^*  ^^P^*! — ^-  '•  ^i  >n  /•  ^'  de  incend, 
rvuLim/T.;^l  2,  §  oft.  Z).  vi  bom,  rap, 

'  t.  20,  D,  de  acenat. ;-* /.  I,  m/  D.  depeaui. 


<  L.  20,  D.  de  aceiaat, ; — I,  2,  Cad,  leg.  Jvl,  repet, 
^  V.d,l20,D.de(MXU9ai.;—lulLD,adIeg,Jvl. 


maj. 


'  l-p&tub,  C.  n  rem  vd  aoeue,  moii,fua',;^tato  Hl  Cde  bon.  eor,  qui  mart,  $iH  com& 
^L,fiLD,adleg.  M,peeid, 
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the  natore  of  the  criine  itself  whidi  demanded  the  prosecution 
thereof  after  the  death  of  the  crimuial ;  and  in  the  other  crimes  of 
the  second  sort,  it  was  the  quality  of  the  effect  of  the  crime  which 
caused  a  loss  that  was  necessary  to  be  repaired.     And  it  was  ion 
the  same  reason  that,  in  some  other  crimes,  the  consequence  of  the 
pecuniary  interest  made  it  necessary  to  sue  for  the  said  pecuniary 
interest  even  after  the  death  of  the  offender.     Thus,  in  the  criine 
of  adultery,  seeing  the  husband  of  the  wife  who  was  found  guilty 
of  this  crime  had  a  right  to  his  wife's  portion,  and  that  the  heir  of 
the  wife  could  not  demand  it  back  of  tlie  husband,  he  was  allowed 
to  bring  proofis  of  his  wife's  adultery,  even  after  her   death." 
Thus,  the  heir  was  sued  in  relation  to  the  confiscation  of  mer- 
chandise which  the  exchequer  had  acquired  a  right  to  on  account 
of  the  crime  of  the  deceased,  who  had  defirauded  the  public  of  the 
customs  due  for  the  said  goods.*^     Thus,  in  the  case  of  an  heir 
who  had  neglected  to  prosecute  the  murderers  of  the  person  to 
whom  he  had  succeeded,  seeing  the  said  inheritance  was  for  that 
reason  forfeited  to  the  exchequer,  this  pecuniary  interest  therefore 
was  the  cause  why  the  said  heir  was  prosecuted  for  this  neglect 
even  after  his  death.^     Thus,  in  the  crime  of  forgery,  it  was  neces- 
sary, after  the  death  of  the  party  accused,  to  prove  the  crime,  in 
order  to  recover  against  the  heir  the  profit  which  he  had  made  by 
the  forgery.^     And  in  these  and  the  like  cases,  seeing,  after  the 
death  of  the  party  accused,  the  prosecution  was  not  for  personal 
punishments  to  be  inflicted  on  the  person  of  the  offender,  but  only 
for  the  pecuniary  interest ;  the  cognizance  thereof  was  therefore  in 
that  case  taken  away  from  the  criminal  judge,  and  left  to  the 
determination  of  the  judge  who  had  cognizance  of  the  civil  inter- 
est, that  being  the  single  matter  in  question  after  the  death  of  the 
offender.^^    We  may  further  observe,  in  relation  to  this  subject,  that 
there  was  in  the  Roman  law  another  sort  of  crime,  for  whidi  the 
son  of  the  offender  was  prosecuted,  even  although  he  was  not  heir 
to  his  father.     It  was  the  case  where  an  officer  of  the  army,  who 
was  intrusted  with  the  money  appointed  for  the  subsistence  of  the 
'  soldiers,  died,  having  part  of  the  said  moneys  in  his  hands  which 
he  had  not  accounted  for.'     And  this  was  so  established,  because 
of  the  great  importance  it  was  to  the  public  that  such  moneys 
should  be  secure ;  and  it  is  not  improbable  but  that  this  law  may 

B  L.uh.  a  ad  leg.  Jid.  de  aduk,  P  LA^D.de  lege  Com. /bis, 

'  L.  8,  D.  depvhUcan,  4  L.  6,  D.  depubl.jtid, 

<»  L.  32,  D,  de  aenat.  m!an.;^l  9,  D.  dejurejud,  '  L.ult,C.  de 
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have  been  founded  on  the  presumption  that  the  children  of  this 
officer  had  reaped  the  benefit  of  the  money,  which  had  been  thus 
diverted  from  its  true  use,  and  upon  a  kind  of  equity  in  making 
the  children  as  it  were  sureties  for  their  fathers  in  a  debt  that  is  so 
singularly  privileged,  because  of  the  benefits  and  advantages 
which  the  children  have  received  from  their  parents,  even  those 
who  refuse  to  enter  heirs  to  them :  and  the  said  law  may  likewise 
have  had  this  for  its  motive,  to  engage  parents  not  to  be  guilty  of 
an  infidelity  which  might  be  punished  in  the  person  of  their  chil- 
dren. As  to  which  it  may  be  observed,  that,  both  in  the  Roman 
law  and  in  the  usage  of  France,  there  are  crimes  of  which  even 
some  personal  punishments  pass  to  the  children  of  the  criminals, 
as  in  the  crime  of  treason  and  embezzlement  of  the  public 
money.* 

2640.  We  must  further  observe  upon  what  has  been  said  con- 
cerning the  punishment  of  crimes,  that  in  the  Roman  law  we 
must  not  confound  capital  crimes,  that  is,  those  which  are  pun- 
ished by  natural  or  civil  death,  with  those  crimes  which  were 
called  public  For  there  were  capital  crimes  which  were  not  pub- 
lic, that  is  to  say,  the  accusation  whereof  was  not  permitted  to  all 
persons  indifierently ;  and  there  were  likewise  some  public  crimes 
which  were  not  capital ;  which  it  is  necessary  to  take  notice  of^ 
in  order  to  obviate  some  difficulties  which  might  perplex  those  who, 
not  being  sufiiciently  instructed  in  these  principles,  might  have  a 
mind  to  inform  themselves  more  fully  in  the  body  of  the  Roman 
law  of  all  this  detail,  which  it  would  be  needless  to  explain  here. 

2641.  To  conclude  these  remarks  on  the  Roman  law  touching 
^  matter,  we  shall  only  add,  that  as  for  the  civil  interest,  and  the 
^paiation  of  the  damage  occasioned  by  all  other  crimes,  except 
ftose  in  which  the  principal  concern  was  a  pecuniary  interest,  as 
has  been  just  now  explained,  the  party  accused  happening  to  die 
before  his  condemnation,  the  crime  was  extinguished;  and  al- 
though he  had  been  accused  before  his  death,  yet  his  heir,  who 
^ped  no  benefit  by  the  crime,  was  not  liable  to  make  any  satis- 
faction ;  but  it  was  thought  sufficient  to  hinder  the  heirs  of  the 
offenders,  and  of  their  accomplices,  from  reaping  any  benefit 
thereby.* 

'  ^'l  5,  C  ad  leg.  JvL  majett.  See  the  ordinance  of  BioiSj  art.  183,  and  that  of  FVan- 
eul^isllardi,  1545,  art.  1. 

^  Li,D,de ealum.;—L  tm.  C.€xdd,  d$f,  m quani.  hared.  amvm.  See  the  last  of  the 
<^xtB  cited  onder  the  letter  e. 
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2642.  According  to  the  usage  in  France,  which  is  partly  con- 
formable, and  partly  opposite,  to  the  Roman  law,  the  heirs  are 
never  subject  to  the  pecnniary  punishments  which  we  call  fines, 
nor  to  forfeitures,  except  when  there  is  a  sentence  of  condemnation 
against  the  deceased  from  which  there  lies  no  appeal,  even  al- 
though the  accusation  had  been  brought  against  the  offender  in  bis 
lifetime.  And  all  prosecutions  for  crimes  cease  by  the  death  of 
the  party  accused,  unless  it  be  the  crime  of  treason,  whether  it  be 
against  God  or  man,  duelling,  self-murder,  even  although  there 
was  no  precedent  crime^  and  rebellion  against  justice  with  open 
force,  if  the  person  accused  was  killed  in  the  scuffle.^  But  as  for 
the  civil  interest,  and  the  reparation  of  the  damage  occasioned  by  a 
crime  or  offence,  the  heirs  of  the  person  who  has  caused  the  dam- 
age  are  bound  for  it  indifferently,  whatever  nature  the  crimes  and 
offences  be  of,  and  without  any  distinction  between  the  cases 
where  the  deceased  himself  has  been  judicially  accused  and  prose- 
cuted, and  the  cases  where  the  action  has  been  brought  only 
against  the  heir :  and  likewise  without  distinguishing  between  the 
cases  in  which  the  heir  has  some  benefit  from  the  crime  or  offence, 
and  those  where  he  reaps  no  maimer  of  advantage. 

2643.  This  law  is  so  natural  and  so  just,  that  it  seems  strange 
that  any  persons  should  have  followed  other  rules.  For  although 
an  heir  does  not  reap  any  manner  of  profit  from  the  crime  of 
the  person  to  whom  he  succeeds,  and  there  has  been  no  accu- 
sation nor  any  action  commenced  against  the  deceased  for  tiie 
damage  which  he  had  caused ;  yet  it  is  enough  to  oblige  the  heir 
to  repair  the  damage,  that  he  succeeds  to  all  the  effects  of  the  de- 
ceased ;  seeing  he  is  by  that  means  bound  for  all  the  chaiges,  and 
that  the  said  goods,  which,  being  in  the  possession  of  the  deceased, 
were  to  be  responsible  for  all  his  engagements,  of  what  nature 
soever,  cannot  pass  but  with  this  condition  to  his  heir,  who  suc- 
ceeds in  the  place  of  the  deceased,  and  represents  him.  And  if  it 
is  just  to  reckon  among  the  charges  of  an  inheritance,  not  only  all 
those  for  which  there  were  express  tities  against  the  deceased, 
such  as  obligations,  promises,  and  others  of  the  like  nature,  but 
likewise  all  those  charges  of  which  there  was  no  tide  at  the 
time  of  his  death,  provided  only  that  they  can  be  verified  by 
such  proofs  as  the  law  admits,  it  is  likewise  equally  just  to 

*■  See  the  fint  article  of  4he  twenty-Moond  title  of  the  ordiimoe  of  the  month  of  Aa- 
guBt,  1670. 
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reckon  among  those  charges  the  obligation  which  is  contracted 
by  him  who  canses  any  damage  by  a  crime,  or  an  offence,  see- 
ing he  obliges  himself  as  effectually  by  his  deed  as  by  his  word. 
And  if  his  will  engages  him  when  he  makes  a  promise,  or  obliges 
himself  to  any  one  for  jnst  canses,  and  which  turn  only  to  the 
advantage  of  those  to  whom  he  becomes  bound,  it  engages  him 
much  more  when  he  does  any  harm  or  damage,  since  by  that  he 
obliges  himself,  not  only  to  the  person  to  whom  he  does  the  dam- 
age to  repair  it,  but  he  likewise  engages  himself  towards  the  pub- 
lic to  suffer  the  punishment  which  his  crime  or  offence  may 
deserve.  So  that,  of  all  the  ways  in  which  it  is  possible  for  one  to 
oblige  himself,  the  validity  of  none  of  them  does  so  much  concern 
both  the  public  and  private  persons,  as  does  that  of  the  engage- 
ment into  which  one  enters  by  the  commission  of  crimes  or  of- 
fences ;  since  it  is  of  infinitely  greater  importance  to  the  society  of 
mankind,  and  to  the  particular  persons  who  suffer  the  damages 
occasioned  by  crimes  and  offences,  that  the  said  damages  should 
be  repaired  as  much  as  possible,  than  it  concerns  either  the  public, 
or  private  persons,  that  other  engagements,  even  the  most  lawful, 
should  be  performed. 

2644%  It  follows  from  these  truths,  which  may  be  ranked  among 
the  first  maxims  of  equity,  that  the  heir,  who  by  virtue  of  this 
quality,  being  in  possession  of  all  the  goods  of  the  inheritance,  is 
bound  for  all  the  engagements  of  the  person  to  whom  he  succeeds, 
cannot  be  discharged  from  the  obligation  to  repair  the  damages 
which  the  deceased  has  caosed  by  his  crimes  or  offences,  neither 
under  pretext  that  there  accrues  no  benefit  to  the  said  heir,  nor 
because  there  has  been  no  condemnation,  accusation,  or  action 
against  the  deceased.  For  as  to  the  pretext  of  the  heir's  not 
having  reaped  any  advantage,  besides  that  in  the  crimes  where 
the  deceased  did  reap  profit,  such  as  that  of  robbery,  theft,  forgery, 
or  others  of  the  like  kind,  although  the  things  themselves  that 
were  thus  unlawfully  acquired  by  the  deceased  are  not  perhaps 
extant  in  the  inheritance ;  yet  it  is  reasonable  to  presume  that  the 
inheritance  has  been  thereby  increased,  since  it  may  contain  some 
goods  and  effects  which  have  been  purchased  with  the  moneys 
got  by  the  theft  or  robbery.  And  although  the  offence  committed 
by  the  deceased  were  of  such  a  nature  as  never  to  have  yielded 
any  profit,  such  as  the  setting  a  house  on  fire,  murder,  or  other 
crime  of  the  like  kind,  yet  the  advantages  which  the  heir  reaps 
by  the  goods  of  the  inheritance  are  to  him  in  lieu  of  a  profit, 
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which  was  bound  for  the  reparation  of  the  damages  occasioned  by 
the  crime  or  offence  of  the  person  whose  estate  he  has :  and  this 
engagement  ought  not  to  be  distinguished  from  the  others.    And 
as  to  the  case  where  there  has  been  no  demand  made  against  the 
deceased,  it  is  true,  that  where  the  reparation  of  the  damage  has 
not  been  demanded  from  the  deceased,  but  only  from  his  heir, 
this  circumstance  may  serve  to  acquit  him,  if  the  demand  was  not 
made  until  a  long  time,  or  some  time  at  least,  after  the  death  of 
the  person  who  had  committed  the  crime  or  offence,  and  who  was 
never  prosecuted  for  it,  although  he  lived  some  considerable  time 
after  he  had  committed  the  crime.     For  in  this  case  the  delay 
may  have  proceeded  from   fear  lest  the  deceased  should  have 
been   able  to  justify   himself,  if  the  action  had  been  brought 
against  him,  or  the  prosecution  begun,  during  his  life:  and  it  is 
by  the  circumstances  that  one  ought  to  judge  of  the  effect  which 
this  delay  ought  to  have.     But  since  it  may  readily  fall  out  that 
the  person  who  has  done  some  damage  by  a  crime  or  an  offence 
dies  before  any  action  can  be  brought  against  him,  and  that  it 
may  happen,  likewise,  that  for  a  long  time  the  author  of  the  crime 
or  offence  was  unknown ;  these,  and  such  Uke  circumstances,  may 
be  just  reasons  for  the  excusing  the  delay  of  the  person  who  has 
suffered  the  damage,  and  who  has  brought  his  action  only  against 
the  heir  of  the  person  who  did  it     Thus,  it  is  with  very  good 
reason  that  our  usage  has  rejected  the  general  and  indefinite  rule 
which  acquitted  the  heir  from  the  demand  of  reparation  of  dam- 
ages, when  it  was  brought  only  against  him,  and  when  it  appears 
that  he  has  not  reaped  any  benefit  from  the  act  of  the  deceased 
who  caused  the  damage.     And  it  is  likewise  the  usage  with  us, 
that  in  cases  where  actions  for  the  civil  interest,  even  in  capital 
crimes,  are  brought  only  against  the  heir,  and  have  not  been  ad- 
judged against  the  deceased,  the  heir  is  obliged  either  to  make 
good  the  damage  or  to  justify  the  deceased,  that  is,  to  vindicate 
his  memory.     So  that  our  law  is  in  one  sense  less  indulgent  to 
heirs  than  the  Roman  law,  with  respect  to  the  reparation  of  dam- 
ages ;  and  it  is,  on  the  contrary,  less  severe  in  another  sense,  in  re- 
gard to  pecuniary  punishments,  to  which  the  heir  is  not  liable  ac- 
cording to  our  usage,  not  even  for  bare  offences,  unless  sentence 
of  condemnation  has  passed  against  the  deceased.     And  both  the 
one  and  the  other  of  these  two  rules,  which  are  directly  opposite 
to  those  of  the  Roman  law,  are  founded  on  the  principles  of  equity, 
which  on  one  side,  as  to  what  concerns  the  reparation  of  damages, 
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obliges  the  heir  to  perform  the  engagement  under  which  the  de- 
ceased was  to  repair  the  damage  which  he  had  done,  and  which 
on  the  other  side,  in  what  relates  to  fines  or  pecuniary  punish- 
ments, firees  the  heir  from  a  punishment  which  ought  to  be  purely 
personal  against  the  author  of  the  crime  or  offence,  and  which 
ought  not  to  pass  to  the  heir,  except  after  that  a  sentence  of  con- 
demnation passed  against  the  deceased  has  constituted  it  a  debt 
which  may  be  demanded,  and  made  it  a  charge  or  burden  of  the 
inheritance.  But  if  the  offender  dies  before  his  condemnation,  the 
prosecution  ceases  with  respect  to  all  pmiishments,  unless  it  be 
in  those  crimes  which  are  punishable  by  law  after  the  death  of  the 
offenders,  as  has  been  already  observed. 

2645.  These  rules  of  our  usage,  which  charge  the  heirs  with  the 
civil  interest  and  restitutions  due  on  account  of  crimes  and  tres- 
passes committed  by  those  persons  to  whom  they  succeed,  whether 
there  has  been  any  demand  made  against  the  deceased,  or  that  it 
has  been  made  only  against  the  heir,  and  whether  the  heir  have 
leaped  any  benefit  by  the  crime  of  the  deceased,  or  not,  are  like- 
wise conformable  to  the  canon  law,  which  obliges  the  heirs  to 
make  restitution  and  reparation  of  damages  without  these  distinc- 
tions.* So  that  these  rules  being  equally  agreeable  to  the  laws  of 
the  church  and  of  the  state,  and  also  to  the  law  of  nature,  we  have 
thought  proper,  notwithstanding  they  are  different  from  the  rules 
of  the  Roman  law,  to  rank  them  in  their  order  in  this  section, 
which  is  their  proper  place ;  it  being  noways  inconsistent  with 
the  design  of  this  book,  which  is  to  give  us  upon  each  particular 
matter  all  the  several  rules  that  are  conformable  to  the  law  of 
natore  and  to  our  usage.  We  may  likewise  observe  in  relation 
to  the  engagements  of  heirs  for  the  crimes  and  trespasses  of  those 
to  whom  they  succeed,  that  the  lawyer  Julian,  one  of  the  most 
reaowned  authors  of  the  laws  of  the  Digest,  was  of  opinion  that 
the. heir  of  a  judge,  who  had  taken  money  or  some  present,  or 
been  guilty  of  some  other  misdemeanour  in  the  execution  of  his 
office  of  a  judge,  was  accountable  for  the  same.  But  the  opinion 
of  this  lawyer,  agreeably  to  our  principles  and  to  equity,  was  re- 
jected by  all  the  other  lawyers ;  and  it  has  been  taken  notice  of  in 
tbe  body  of  the  Roman  law,  only  to  show  that  Julian  was  the 
only  lawyer  who  was  of  this  opinion.^ 

2646.  We  shall  add,  by  way  of  conclusion,  two  reflections  on 

>  See  the  thM  artids.  7  L.l6,i  l,eiLl6,D.dej^tdicui, 
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the  Roman  law  conceniing  this  matter«  One  arises  from  the  Te- 
marks  which  have  been  made  upon  the  several  cases  wiieie  one 
might)  pursuant  to  the  principles  of  the  said  law,  sue  the  heirs  for 
reparation  of  damages  in  certain  crimes,  although  there  had  been 
no  accusation  brought  against  the  offender,  because  the  principal 
matter  in  dispute  was  in  relation  to  a  pecuniary  interest  It  maj 
be  said  of  this  rule,  that  if  it  was  just  when  this  pecuniaiy  interest 
was  the  principal  matter  in  question,  it  was  no  less  just  in  an  ac- 
tion where  a  pecuniaiy  interest  was  still  demanded,  although  the 
demand  of  the  said  interest  was  joined  with  some  other  principal 
matter,  of  which  the  pecuniary  interest  was  only  an  accessory. 
For  the  reality  in  a  pecuniary  interest,  whether  it  be  as  a  principal 
or  as  an  accessory,  is  equally  essential  to  him  who  suffers  the  loss. 
And  the  nicety  which  distinguishes  between  these  two  ways  ci 
considering  this  interest,  either  as  a  principal  or  as  an  accessory, 
can  never  be  a  just  principle  to  favor  the  heir,  and  ruin  him  who 
suffers  the  loss. 

2647.  The  other  reflection  relates  to  another  princifde  of  the 
Roman  law,  according  to  which,  even  in  those  cases  where  the 
pecuniary  interest  of  the  person  who  suffers  the  damage  is  an  ac- 
cessory, yet  the  heir  of  him  who  has  caused  the  damage  is  -never* 
theless  answerable  for  it.  It  is  in  all  the  cases  of  the  several  en- 
gagements, whether  they  be  contmcted  by  covenant  or  any  other 
manner  of  way,  in  which  there  is  fraud  or  deceit,  by  which  one 
suffers  some  loss  or  damage.  In  all  these  cases  the  heir  was 
Uable  for  the  damage.*  Thus,  the  heir  of  a  person  into  whose 
hands  any  thing  was  deposited  was  accountable  for  the  fraud  of 
the  deceased,  who,  in  breach  of  the  trust  committed  to  him,  had 
either  embezzled  or  damaged  the  thing  which  was  deposited  with 
him.  Thus,  the  heir  of  a  tutor  was  obliged  to  repair  the  damage 
which  the  tutor  had  caused  to  the  minor  by  any  misdemeanour 
during  the  tutorship.  Thus,  the  heir  of  him  who  had  sold  one 
thing  for  another,  or  some  merchandise  that  was  adulterated,  was 
bound  to  make  good  the  damage  which  the  buyer  might  suffer  by 
the  said  fraud.  And  it  appears  from  the  last  of  the  texts  cited 
here,  that  the  engagement  of  the  heir  in  these  sorts  of  cases  was 
founded  on  this,  that  there  was  a  fraud  committed  against  the 
faith  of  a  contract ;  as  if  it  were  not  equally  just  to  punish  the  in-> 
iquities,  the  violences,  the  crimes,  and  to  repair  the  damages  oc- 

>  L. 49,  D.deMg.  et acLf^L  lS,eod.;— 1 7, 4  I, D. dqnt. 
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casioned  by  them,  which  destroy  the  general  engagement  that  is 
contracted  among  mankind  in  general  by  the  union  which  forms 
their  society,  as  to  punish  and  repair  the  infidelities  which  are  con« 
trary  to  the  particular  engagements  of  covenants,  and  as  if  the 
precept  of  doiilg  harm  to  no  person  were  not  universal,  and  for  all 
sorts  of  oases  without  distinction.  Since,  therefore,  there  can  be 
no  person  who  is  not  bound  to  all  others  in  all  the  duties  whidi 
the  society  that  unites  all  mankind  together  does  require  ;*  it  fol- 
lows, that  the  same  duty  which  obliges  heirs  to  repair  the  dam- 
ages which  the  person  to  whom  they  succeed  may  have  caused, 
when  the  deceased  was  obliged  by  some  particular  engagement, 
lays  them  under  no  less  an  obligation  to  repair  the  damages  oc- 
casioned by  acts  which  are  a  violation  of  the  general  engagement 
of  doing  harm  to  no  mortal  whatever. 

Art.  L 

2648.  We  must  distinguish  between  the  Pecuniary  Ihmishment 
oik/  the  Oivil  Interest  —  In  all  the  cases  where  the  question  is  con- 
cerning the  engagement  of  an  heir  for  the  crimes  and  offences  of 
the  person  to  whom  he  succeeds,  it  is  necessary  to  distinguish  that 
which  concerns  the  punishment  inflicted  on  account  of  the  public 
interest  from  the  reparation  of  the  damage  which  the  crime  or 
offence  may  have  occasioned.  Thus,  corporal  punishments,  and 
pecuniary  punishments,*  which  are  called  fines,  regard  the  public 
interest :  and  the  restitutions,  and  the  satisfaction  which  is  made 
for  the  losses  and  damages  sustained,  relate  to  the  reparation  that 
ifl  due  to  the  persons  who  have  suffered  the  damage.^ 

IL 

%49.  Ebw  the  Beir  ma^f  be  liable  to  the  Pecuniary  Punishment. 
-^  When  the  question  relates  to  the  pecuniary  punishment,  and 
there  has  been  no  sentence  of  condemnation  passed  against  the  de- 
^Xiised,  the  heir  cannot  be  liable  thereto,  imless  he  has  been  an  ac- 
complice in  the  crime  or  offence.  For  this  punishment  regards 
only  the  person  who  has  deserved  it,  and  his  death  prevents  his 
condemnation.  But  if  there  had  been  a  sentence  of  condemna- 
tion against  the  deceased,  the  pecuniary  punishment  in  which  he 

'  Spitt,  It.  25;— EocAm.  XfVL  14. 
I  ^  80,  D.  db  aeeumaion. ;  --  2. 1 ,  m/.  D.  d^  poauM. 
^.  vihoH.  n^iS  15,  IntL  deobLqmt  cr  ddkLmm.f'^l  l^D.ralamrtmhabm. 
▼OL.  II.  11 
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had  been  condemned  would  be  a  charge  and  debt  on  the  inherits 
ance,  which  the  heii  would  be  bound  to  acquit,  as  well  as  the 
other  debts.* 

IIL 

2650.  The  Heir  is  alwa/ys  bound  for  the  Ohil  Merest.  —  When 
the  question  is  about  the  reparation  of  damage  caused  by  some 
crime  or  oifence,  whether  the  succession  of  the  offender  has  been 
increased  thereby  or  not,  his  heir  will  be  bound  to  make  it  good, 
although  there  had  not  been  any  action  or  prosecution  commenced 
against  the  deceased ;  ^  provided  that  the  fact  be  proved  in  the 
manner  that  is  usually  observed  in  the  like  cases.* 

^  L.  SO,  D.  de  oocuaaL  Although  this  text  relates  only  to  pubfie  erimes,  yet,  acoordinc 
to  the  usage  in  France,  the  mle  is  common  to  all  offences,  as  has  been  mentioned  in  the 
preamble. 

^  L.  13,  C.  de  oontr.  et  commit.  AipuL  ;  —  /.  2,  in  ,/&i«,  C  defrwA.  el  lit.  exp. ; — /.  1 1,  ^  2, 
infinity  D.  de  puU.  in  rem  act.  Although  these  texts  relate  to  other  matters,  yet  tiiey  maj 
be  applied  here,  seeing  they  hare  relation  to  that  truth  of  the  law  of  nature,  that  the  heir 
is  bound  for  the  act  of  the  deceased  to  whom  he  succeeds.  And  because  this  is  the  rule 
obserred  with  us  in  conformity  to  the  canon  law,  and  that  we  prefer  it  to  the  Roman  Uw 
which  is  contrary  to  it,  we  have  set  it  down  in  this  article,  judging  it  more  expedient,  for 
the  reasons  which  we  have  explained  in  the  preamble,  to  place  this  rule  among  the  others, 
and  to  support  it  with  those  texts  out  of  the  civil  law,  and  likewise  with  these  which  fol- 
low, taken  out  of  the  canon  law,  rather  than  to  leave  a  matter  of  this  consequence  in 
doubt  16,  q.  6,  c.  S,  v.  12,  q.  2,  c.  34,  c.  3,  extr.  de  pign.;  —  c,  uU.  de  iejndt.  In  litteris 
tuis  continebatur,  quod  cum  H  multis  fiiisset  criminibns  irretitns,  qui  eodesiamm  incen- 
dium,  diabolo  instigante,  commiserat,  tandem  in  ssgiitudine  constitutus,  accepta  poeniten- 
tia  de  commissis  per  manum  Capellani  sui  fuit  a  sententia  anathematis  absolutus :  sed 
moriens  ecclesiasticam  sepulturam  habere  nequivit  Qnapropter,  si  ita  res  se  habet,  man- 
damus ut  corpus  ejnsdem,  appellatione  cessante,  facias  in  coemeterio  sepeliri :  et  hasredes 
ejus  moneas,  et  compellas,  ut  his  quibus  ille  per  incendium,  vel  alio  modo,  damna  contra 
justitiam  irrogaverat,  juxta  facultates  suas,  condigne  satisfiiciant,  ut  si  a  peccato  valeat 
liberari.     C.  5,  de  raptor,  et  incend. 

It  appears  by  these  texts,  that  not  only  there  is  no  mention  made  in  them  of  the  dis- 
tinctions of  any  action  brought  against  the  deceased,  or  of  the  case  in  which  the  heir  has 
reaped  some  profit,  but  that  this  last  text  obliges  the  heirs  to  repair  without  any  distinc- 
tion all  the  damages  which  the  deceased  may  have  caused,  which  implies  likewise  the 
duty  of  inquiring  into  the  damages,  in  order  to  make  reparation.  And  we  see  by  the  case 
of  burning  of  churches  mentioned  in  this  chapter,  that  it  is  no  matter  whether  the  heir 
reaps  any  benefit  by  the  crime  of  the  deceased  or  no. 

"  When  an  action  for  the  civil  interest  and  for  reparation  of  damages  is  brought  against 
the  heir  of  a  person  who,  having  committed  the  crime  or  offence,  dies  before  he  is  prose- 
cuted or  condemned,  the  plaintiff  is  nevertheless  admitted  to  prove  the  crime  or  trespass^ 
and  the  heir  on  his  part  is  likewise  received  to  vindicate  the  memory  of  the  deceased,  that 
is,  to  justify  him  from  the  accusation,  if  there  be  occasion  for  it,  either  by  showing  that 
the  proo&  of  the  accusation  are  not  sufficient,  or  by  matters  of  lact  which  may  justify  the 
deceased,  and  prove  his  innocency,  and  free  the  heir  from  being  condemned  in  the  civil 
interest,  or  reparation  of  the  damages  in  question. 
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SECTION  XI. 

I 

OP    FUNERAL    CHABOBS. 

2651.  We  have  explained  in  the  isixth  section  what  are,  in  gen- 
eral, the  different  sorts  of  charges  to  which  the  heir  may  be  liable^ 
such  as  the  debts  owing  by  the  deceased,  restitutions,  legacies, 
iiiDeral  expenses,  and  others.  And  seeing  every  one  of  the  said 
charges  contains  a  detail  of  several  particulars,  which  ought  to  be 
set  down  in  their  proper  places,  we  shall  treat  of  legacies,  of  fidu- 
ciary bequests,  and  of  substitutions,  in  the  fourth  and  fifth  books, 
because  they  are  charges  ordained  by  testaments,  or  other  dispo- 
sitions. And  as  for  the  other  charges  which  are  common  both  to 
BQccessions  by  testaments  and  to  those  of  intestates,  they  have 
been  explained  in  the  three  foregoing  sections,  except  that  of  fu- 
neral charges,  which  shall  be  the  subject-matter  of  this. 

2652.  Although  the  texts  of  the  Roman  law  quoted  on  the  arti- 
cles of  this  section  have  relation  to  the  heathenish  ceremonies 
that  were  used  in  funerals  at  Rome,  before  the  Christian  religion 
was  known  there ;  yet  they  agree  nevertheless  with  the  rules  ex- 
plained in  these  articles,  which  are  to  be  understood  of  the  funeral 
expenses  that  are  applied  to  the  uses  approved  of  by  the  church. 

Art.  L 

2653.  What  are  the  Funeral  Charges.  —  By  funera]  charges  are 
meant  all  the  expenses  necessary  to  be  laid  out  after  the  death  of 
^y  person,  whether  it  be  on  the  body  of  the  deceased,  as  to  em- 
balm it,  and  to  transport  it,  if  there  is  occasion  for  it,  and  to  inter 
it,  or  for  the  services  and  honors  which  are  usual  at  funerals.* 

IL 

2654.  7%e  Funeral  Charges  a/re  privileged,  —  The  charge  of  the 
hneral  expenses  affects  all  the  goods  of  the  deceased,  as  much  as 
if  the  person  who  furnishes  the  things  necessary  had  contracted 
for  them  with  the  deceased  himself.^  And  he  has,  moreover,  a 
pTivilege  on  the  said  goods,®  as  has  been  mentioned  in  the  four- 
teenth article  of  the  fifth  section  of  Pawns  and  Mortgages. 

^  L-  87,  D.  de  reUgiot.  tt  tampt^Jym. ; — v.  L  14^  f  8,  €(  aeq^  tod. 

L  I,  D.  de  reUgiot,  H  9wmpt,Jm> 
'LiS,wd. 
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IIL 

2655.  They  ought  to  he  regulated  according  to  the  Estate  and 
QwUity  of  the  Deceased,  and  other  Circumstances.  —  If  the  said 
charges  are  regulated  and  advanced  by  any  other  person  than  the 
heir,  whether  it  be  in  his  absence  or  without  his  knowledge,  they 
ought  to  be  moderated  according  to  the  drcomstances  of  the 
quality  and  estate  of  the  deceased,  the  usage  of  the  place,  and 
other  drcumstances  which  may  justify  the  prudence  and  integrity 
of  the  person  who  advances  them.  And  the  heir  will  not  be 
bound  to  reimburse  that  which  has  been  laid  out  over  and  above 
what  the  said  circumstances  might  demand.^ 

IV. 

2656.  Without  Regard  to  the  unreasonable  Dispositions  of  TtsUir 
tors.  — '  If  the  deceased  himself  had  regulated  what  should  be  laid 
out  on  his  funeral,  the  heir  would  be  obliged  in  that  case  to  exe- 
cute  the  said  will  of  the  deceased,  provided  that  it  contained  noth- 
ing contrary  to  law  or  good  manners,  and  that  the  expense  did 
not  exceed  the  bounds  which  the  condition  and  estate  of  the  de- 
ceased would  require,  according  to  the  usual  custom  and  the  cir- 
cumstances. For  heirs  are  not  bound  to  execute  the  unreasonable 
dispositions  of  those  to  whom  they  succeed.* 

V. 

2657.  If  any  other  besides  the  Heir  had  laid  out  those  Expenses, 
how  he  may  recover  them.  -^  If  any  other  person  than  the  heir  lays 
out  the  (uneral  expenses,  with  a  design  to  do  an  act  of  civility  or 
charity  towards  the  deceased,  having  no  intention  to  apply  for  a 
reimbursement  thereof,  the  heir  will  in  that  case  be  discharged 
from  it,  provided  that  this  intention  be  sufficiently  proved,  for  it 
would  not  be  just  to  presume  it.  But  to  obviate  all  uncertainties, 
the  persons  who  advance  the  funeral  expenses  ought  to  make 
known  their  intention,  whether  it  be  to  recover  the  expenses  they 
lay  out,  or  to  give  them,  if  the  circumstances  might  render  their  in- 
tention any  way  doubtfuL' 

^  L,l4,S^,D.de  f€Ug,itMmpLfim.;^l  12,  f  5»«od 
*  L.  14,  ^  6,  m/.  D.  de  rdig,  et  sympt.Jim. 

'  JL  U,  f  7,  D.  ck  reUgioi,  et  mmpLjun.    See  the  fourth  article  of  the  second  lectioii  of 
4he  third  title. 
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SECTION   XII. 

OF  THB   ENGAeEMBIITa  OF   COHBIBS   TO   ONB  ANOTHEB* 

2658.  Wbbn  there  are  two  or  more  heirs  who  suoceed  jointly  to 
an  inheritance,  whether  it  be  by  teetament  or  as  next  of  kin,  there 
are  formed  between  them  divers  sorts  of  engagements,  by  the  bare 
effect  of  the  quality  of  coheirs.  For  being  to  possess  jointly,  or  to 
divide  among  them  the  goods  of  the  succession,  they  are  mutually 
engaged  to  the  consequences  of  the  possession  which  they  have  in 
common,  and  to  those  of  the  partition  which  they  make  of  the 
said  goods  among  them* 

2659.  These  engagements  of  coheirs  to  one  another  are  of  two 
sorts.  One  is  of  those  which  precede  the  partition ;  the  other  is 
of  those  which  are  formed  by  the  partition  itself,  or  which  are  con- 
sequences of  it.  The  engagement,  for  example,  to  divide  the 
inheritance,  and  that  of  taking  care  of  the  common  thing,  pre* 
cede  the  partition ;  and  the  warranty  against  evictions  which  one 
of  the  coheirs  may  suffer  of  the  lands  and  tenements  which  fall  to 
his  share,  and  the  payment  of  the  charges  which  fall  upon  him^ 
are  of  the  number  of  those  engagements  which  follow  after  the 
partition.  We  shall  explain  in  the  fourth  title  the  engagements 
which  relate  to  the  partition,  for  it  is  a  matter  of  such  extent,  that 
it  requires  a  separate  title  in  its  proper  place ;  and  the  others  shall 
be  the  subject-matter  of  this  section. 

Art.  L 

2660.  The  Coheirs  avght  to  iftform  one  another  reciprocally  of 
v^hat  they  have  or  know  of  the  Inheritance.  —  The  first  engagement 
of  coheirs  to  one  another,  before  the  partition  of  the  inheritance,  is 
to  inform  one  another  reciprocally  of  what  each  of  them  either  has 
or  knows  of  the  goods  and  of  the  charges  of  the  inheritance.  And 
SQch  of  them  as  happen  to  have  in  their  possession  any  of  the 
goods  of  the  inheritance,  or  have  the  charge  of  them,  ought  to  take 
the  care  of  them  that  is  required  by  the  following  rule.* 

IL 

2661.  7%«  Care  which  Coheirs  ovght  to  take  of  the  Goods  belong* 
^  to  them  in  common, — Whoever  of  the  coheirs  is  charged  with 

*  See  the  following  wrticlB. 
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any  of  the  goods  of  the  succession,  or  a  part  of  them,  or  with  some 
aifair  or  other  thing  in  particular,  ought  to  take  the  same  care 
thereof  as  he  does  of  his  own  proper  affairs,  and  he  will  be  re- 
sponsible to  his  coheirs  for  the  consequences  which  may  be  laid  to 
his  charge  for  not  having  taken  that  care.  But  if^  for  want  of  un- 
derstanding or  experience,  the  said  heir  was  not  very  capable  of 
looking  after  his  own  affairs,  and  that,  by  reason  of  this  defect,  be 
had  failed  to  do  that  for  the  goods  of  the  inheritance  which  were 
committed  to  his  charge  which  any  other  more  skilful  and  more 
diligent  person  would  not  have  omitted  to  do,  he  shall  not  be 
accountable  for  it ;  ^  as  one  would  be  who  should  intrude  himself 
into  the  management  of  another  man's  a£birs  in  his  absence,  ot 
without  his  knowledge ;  ®  or  as  a  tutor,^  a  curator,*  or  an  attorney  or 
agent;'  or  others  whose  duties  obUge  them  to  the  same  diligence 
and  watchfulness  in  other  men's  affairs  that  a  careful  and  diligent 
master  takes  of  his  own.  For  whereas  these  sorts  of  persons 
either  intrude  themselves,  or  are  chosen  and  appointed  for  these 
kinds  of  functions,  under  the  necessity  of  acquitting  themselves 
well  of  their  several  functions,  because  they  do  not  concern  their 
own  proper  affairs,  but  those  of  others,  and  that  therefore  they 
ought  to  discharge  them  with  all  imaginable  application ;  coheirs 
do  not  make  choice  of  one  another,  but  happen  to  be  bound  one 
to  the  other,  either  by  the  will  of  a  testator,  or  by  the  law,  which 
calls  them  all  jointly  to  the  inheritance.  So  that  each  of  them 
ought  to  take  his  precautions  as  to  the  trust  he  puts  in  the  others, 
and  to  blame  himself  for  the  consequences  that  may  attend  the 
conduct  of  his  coheir  in  whom  he  has  confided.  And,  moreover, 
the  affairs  of  the  inheritance  belonging  to  them  in  common,  each 
of  them  is  bound  only  to  take  the  same  care  of  them  as  he  does  of 
his  own  affairs,  in  the  same  manner  as  a  copartner.* 

IIL 

2662.  Thep  ought  to  divide  the  ProJUs  which  they  have  made.  — 
The  heir  who  before  the  partition  has  had  the  enjoyment  of  any 
lands  or  tenements,  of  a  rent,  or  other  thing  belonging  to  the  in* 

^  L.  25,  S  16,  D.fitm.  erfMC. 

^  See  the  second  artide  of  the  first  section  Of  thorn  wh»  mmage  ike  Again  of  oiken 
without  their  knowledge. 
^  See  the  ninth  article  of  the  third  section  of  Tvtton, 
*  See  the  first  article  of  the  second  section  of  Curaton, 
'  See  the  fourth  article  of  the  third  section  of  Proxies. 
■  See  the  second  and  third  articles  of  the  fourth  section  of  Partnerwhip, 
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heritance,  onght  to  divide  with  his  coheirs  the  fruits  and  other  reve- 
nues which  he  has  received.  And  even  the  heir  who  shall  happen 
to  have  had  the  enjoyment  of  the  whole  inheritance,  whilst  his  co- 
heirs were  ignorant  of  their  right,  or  were  absent,  ought  to  be  ac« 
coontable  to  them  f<»r  the  profits  which  he  has  made  out  of  the 
common  estate.^ 

IV. 

2663.  And  even  what  has  been  added  to  it  by  Industry^  ike  Ex' 
penses  being'  deducted  —  If  he  who  has  enjoyed  the  fruits  and 
other  revenues  of  the  inheritance  had,  by  his  industry,  made  more 
thereof  than  his  coheirs  would  have  been  able  to  do,  he  shall  be 
boand  nevertheless  to  restore  the  value  of  the  profits  which  he  has 
made.  For  there  are  no  fruits,  or  at  least  but  very  few,  which  are 
reaped  without  some  industry,  and  it  is  still  the  land  that  has  pro- 
duced them.^  But  out  of  the  profits  which  he  has  made,  he  is 
allowed  to  deduct  the  expenses  he  has  been  at,  which  would  be 
allowed  even  to  an  unjust  possessor.^ 

V. 

2664.  'ney  aught  to  reimburse  one  another  the  Interest  of  Money 
tphich  has  been  advanced  —  If  an  heir  or  executor  has  laid  out 
money,  either  necessarily  or  to  advantage,  on  the  affairs  of  the 
inheritance,  he  shall  recover  it,  together  with  the  interest  due  from 
the  time  that  he  advanced  it"^ 

*  L.  9,  Cfam.  ercuc.;  — /.  56,  eod.;  — 2.  2,  C  d!e  petit,  hacred.; — 2.  20, 4  St  i^f-  J^^  ^ 
Atrnx/. pet.;  —  /.  1 7,  C  fam.  ere.  See  the  ninth  and  tenth  articles  of  the  third  section  of 
bttrtat,  Cotts,  and  Damages^  and  Batitution  ofFruita, 

'  Li^D.de  hatred,  petit. 

'  L  36,  \uh.D.eod. 

■  L.  18,  §  3,  D.  fam.  erciic.;^l.  67,  \2,D.  pro  $ocio;-^l  62,  §  10,  eod.  The  condi- 
^  of  coheirs  ought  to  he  in  this  respect  the  same  with  that  of  partners.  See  the  eley- 
«)th  irticle  of  the  fourth  section  of  Partnenhip^  and  the  fburtfa  article  of  the  second  sec- 
tk)Q  Oftkote  who  have,  &c. 

We  hare  pat  down  in  the  article,  that  the  heir  or  execntor  reeoYers  the  interest  of  what 
^  Iajb  oat  necessarilj  or  to  adrantage ;  although  it  is  said  in  the  first  of  the  texts  cited 
^  this  article,  Uiat,  if  the  heir  has  disbursed  any  thing  honestly  and  flurly,  he  shall  hare 
^  interest  of  it  For  it  may  happen  that  an  impradent  heir  may  lay  ont  honestly  fool- 
^^  expenses.  Thus  the  honesty  and  integrity  of  the  heir  ought  to  be  rednoed  to  ezpen- 
^  which  it  is  jnst  to  allow ;  that  is  to  say,  such  as  are  necessary  or  profitable. 

We  hare  likewise  said  in  the  article,  that  the  said  interest  is  due  firom  the  time  that  the 
Booey  was  advanced,  although  it  be  said  in  the  same  text,  that  it  is  due  from  the  time 
of  the  delay,  ex  die  mortE.  For  this  interest  is  due  to  this  heir  in  the  same  manner  as  to 
^  Ptttner,  as  has  been  said  in  the  eleventh  article  of  the  fourth  section  of  Partnerehip,  and 
tbe  reciprocal  honeety  and  faitegritj  which  eoheira  owe  to  one  another  demaadi  this  ma- 
^justice  among  them. 
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VL 

2665.  They  ought  to  bring  into  the  Mass  of  the  Inheritance  ike 
Things  which  ought  to  be  brought  tn.  —  In  the  casea  where  the 
coheirs  may  have  any  gocxb  which  onght  to  be  brought  into 
the  mass  of  the  inheritance,  they  are  obliged  ev^  one  of  them  to 
bring  in  reciprocally  all  the  goods  which  they  have  of  this  kind,  in 
order  to  augment  thereby  the  mass  of  the  inheritance,  and  that 
they  may  be  comprised  in  the  partition,  according  to  the  roles  of 
this  matter  explained  in  their  proper  place." 

VIL 

2666.  One  Heir  cannot  make  an^  Chamgen  without  the  Consent 
of  the  Others.  —  Whilst  the  goods  of  the  inheiiiance  remain  undi- 
vided, none  of  the  coheirs  can  make  any  change  in  them,  against 
the  will  or  without  the  knowledge  of  the  others ;  and  much  less 
can  he  alienate  them.  And  any  one  of  them  that  does  not  ap- 
prove of  the$  change  or  alienation  may  hinder  it;^  unless  the 
same  should  be  necessary  for  the  common  good.  As  if  any  neces- 
sary repairs  were  to  be  made,  or  things  to  be  sold  which  could  not 
well  be  preserved  from  perishing.  For  in  these  cases  the  judge 
would  have  no  regard  to  the  unreasonable  opposition  of  a  co- 
heir.' 

vm. 

2667.  Engagement  to  come  to  a  Partition*  —  We  may  reekon 
among  the  engagements  which  precede  l^e  partition,  that  very 
engagement  which  obliges  the  heirs  to  come  to  a  partition,  when 
any  one  of  them  demands  it ;  for  each  of  them  has  a  right  to  have 
separately  to  himself  that  which  may  fall  to  his  share  of  ihe  goods 
of  the  inheritance,  although  the  others  should  be  willing  to  keep 
them  in  common.^ 

"  See,  touching  this  matter  of  bringing  goods  into  the  masi  of  the  inheritaaoe,  the 
fonrtfa  title  of  the  Moond  book.  See  the  thirteenth  article  of  the  fifth  section,  and  the 
fourth  article  of  the  first  section  of  Pariiium$. 

«  L.  SS,  D,  coma,  divid, 

P  L.  13,  Z>.  fam.  ermcmd. ;— A  9,  D.  de  kaend,  pet,;^d.  I  in /. /r.  See  the  nxtfa, 
serenth,  eighth,  ninth,  and  tenth  articles  of  the  second  section  Of  thoM  wko  cAoiies  to  Aom 
any  ITting  m  common  togdhar^  where  other  roles  on  the  same  snbject  are  explained. 

S  L.  84,  D.  fam.  ereioe.  See  the  eleyenth  aitide  of  the  second  section  (>f  tkooe  who 
ehanct  to  ham  anijf  Thing  m  eommfon  togethor. 


TIT.  L  8Ba  XIII.]  HEIKS  AND  EZEGITrORS.  t29 


SECTION    XIII. 

OF  TH08B  WHO   ABB   IN   THE   PLACE   OF  HEIRS  OR  EXBCUTOBfly 
ALTHOUGH   THET   ARE   NOT    REALLY  Sa 

2668.  There  are,  properly  speaking,  only  two  kinds  of  heirs, 
those  to  whom  the  law  gives  the  snccession,  and  those  who  are 
called  to  it  by  a  testament ;  and  the  name  of  heir  is  given  only  to 
those  who  sneceed  by  one  or  other  of  these  two  ways.  But  there 
are  other  titles  which  transmit  all  the  goods  of  a  person  after  his 
death  to  other  kinds  of  saccessors,  or  rather  possessors,  who,  al- 
thongh  they  are  noi^heixs,  have  nevertheless  the  same  rights,  and 
are  subject  to  the  same  charges.  This  shall  be  the  subject-matter 
of  this  section* 

Art.  L 

2669.  7%e  Exchequer  is  in  the  Place  of  Heir  to  the  Ooods  of  a 
Condemned  Person.  —  All  the  goods  of  persons  condemned  to 
death,  or  to  other  punishments  which  imply  forfeiture  of  goods, 
accrue  to  the  king,  and  he  is  in  the  place  of  universal  successor ; 
but  the  quality  of  heir  does  not  suit  with  him.  For  whereas  the 
estate  does  not  pass  to  the  heir  but  by  the  death  of  the  person  to 
whom  he  succeeds,  forfeiture  is  a  title  which  deprives  the  con- 
denmed  person  of  his  estate  before  his  death,  and  appropriates  it 
to  the  king,  as  exercising  the  sovereign  authority  of  justice,  and 
the  rights  which  appertain  to  it  And  the  lords  of  manors,  who 
ha?e  the  right  of  forfeiture  within  their  own  lands,  have  it  only  as 
an  accessory  to  the  right  of  justice ;  and  they  are  not  looked  upon 
as  heirSf  but  become  masters  of  the  forfeited  goods.* 

'  Damnatioiia  bona  pnUicantar,  cam  Tita  adimitnr,  ant  dyitas.  L.l^D.de  ban.  dam. 
^  ^  pre&oe  to  this  secood  part,  no.  14. 

Foiiotiiie  had  not  the  same  effiact  bj  the  Boman  law  that  it  has  by  our  usage  in 
Pnoce.  For,  according  to  our  usage,  the  children  of  those  persons  whose  goods  an  for- 
^ted  do  not  mcoeed  to  them,  nor  hare  they  any  share  in  their  goods.  Bat  by  the  Ro- 
^^  lav  they  were  allowed  a  share  of  them.  Which  was  founded  on  motires  of  equity 
^  <tf  homaaity,  that  the  children  might  not  be  pnnished  for  the  crime  of  their  fathers, 
a  vljicii  they  had  no  hand,  and  that  they  mig^  not  be  depriyed  of  a  succession  which 
^^^ton  destined  for  them,  nor  be  rsdaced  to  a  necessity  which  might  have  fatal  conse- 
^"'Bccs.  Which  is  particularly  pointed  at  by  these  words  of  a  law: — Cum  ratio  natoralis, 
*M  lex  qusedam  taeita  liberis  parentium  hsereditatem  addiceret,  relut  ad  debitam  sue- 
ccBEioDem  eos  vocando,  propter  quod  et  in  jure  civili  suomm  nomen  eis  indictnm  est:  ac 
^  jodkao  quideBi  panntis,  niai  mentis  de  cansia  snmmoTeii  ab  ea  soceesiioiiB  possnnt: 
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2670.  And  to  the  Estates  of  Aliens^  or  Foreigners.  —  The  goods 
of  foreigners  who  die  without  being  naturalized,  and  who  leave 
behind  them  no  lawful  heirs  bom  in  France,  or  naturalized,  who 
are  capable  of  succeeding  to  them,  belong  to  the  king,  by  virtae  of 
the  right  which  he  has  of  succeeding  to  the  estates  of  aliens.^ 
And  he  takes  the  said  goods,  not  as  heir,  but  as  master  or  owner 
of  goods  to  which  no  person  can  have  any  right. 

IIL 

2671.  And  of  Bastards.  —  Bastards  who  die  without  children 
lawfully  begotten,  and  without  making  a  will,  having  no  heirs, 
their  estates  for  this  reason  belong  to  the  kingi  and  he  succeeds  to 
them,  not  as  heir,  but  as  possessing  as  master  an  estate  which 
cannot  pass  to  any  successor.® 

IV. 

2672.  And  of  those  who  have  no  Relations.  —  Those  who  die 
without  descendants  or  ascendants,  and  without  any  relations, 
either  by  father  or  mother,  and  who  have  not  disposed  of  their 
estates  by  will ;  they  dying  without  heirs,  their  estates  belong  to 
the  king,  by  virtue  of  the  right  which  he  has  to  succeed  to  all  per- 
sons who  die  without  heirs  or  executors.^ 


fBqnisnmnm  exifltimatiim  est  eo  qnoqne  casn  quo  propter  poentm  pttrantis  anfbit  bona 
damnatio,  rationem  haberi  liberomm,  ne  alieno  admbso,  graviorem  poBnam  laereDt,  qaM 
nulla  contingeret  culpa :  interdnm  in  snmmam  egestatem  devoluti.  Qnod  cnm  aliqna 
moderatione  dcfiniri  placnit,  nt  qui  ad  nniversitatem  ventari  erant,  jnre  snccessionis  ex  e& 
portiones  concessaa  haberent  L.  7yD.de  bon  dam.  It  is  not  necessary  to  dnw  a  paral- 
lel here  between  the  Roman  law  and  the  law  of  France  in  this  matter,  that  being  no  part 
of  the  design  of  this  book.  We  shall  only  observe,  that  there  are  some  customs  in  France 
where  confiscations  do  not  take  place. 

^  See  the  ninth  article  of  the  second  section  of  this  title,  and  the  elerentfa  article  of  the 
second  section  of  Persons.  See  the  third  article  of  the  fourth  section  of  this  title,  and  the 
remark  that  is  there  made  on  it. 

^  See  the  eighth  article  of  the  second  section  of  this  title,  and  the  third  article  of  die 
first  section  of  Persons.  What  is  said  in  this  artide  of  the  king's  succeeding  to  bastards 
is  to  be  understood  likewise  of  the  lords  of  manors  within  the  bounds  of  their  respectiTe 
lands. 

^  L,\^  C.de  bon.  vac  et  de  inc. ;  —  I.  4,  eod.  What  is  said  in  this  article  coocomittg  the 
king's  right  to  the  succession  of  those  who  die  without  heirs  or  executors  is  likewise  to 
be  understood  of  lords  of  manors  within  the  bounds  of  their  lands. 

It  is  necessary  to  remark  on  this  article  what  has  been  said  concerning  the  succession 
of  the  husband  to  the  wife,  and  of  the  wife  to  the  husband,  in  default  of  relations,  in  the 
prefiice  to  this  second  part,  no.  11,  and  what  shall  be  said  on  the  same  subject  in  the 
iUid  section  of  the  third  title  of  the  seeond  book,  that  when  there  is  no  tastameot,  and 
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2673.  AU  these  Sorts  of  Goods  go  to  the  Eingj  unlh  their  Bur- 
dens,—  These  four  ways  by  which  estates  are  aoqoired  to  the 
lung,  to  wit)  forfeitaie,  succession  to  aliens,  to  bastardsy  and  to 
those  who  die  without  heirs,  have  all  of  them  this  in  common, 
that,  as  they  iaransmit  all  the  goods  to  the  king,  so  he  is  in  the 
place  of  universal  successor,  and  the  said  goods  remain  subject  to 
all  the  debts,  and  to  the  other  charges." 

VL 

2674  T%e  Universal  Donee  is  in  Place  of  Heir.  —  We  may  reck- 
on among  the  number  of  those  who  are  in  the  place  of  heirs,  al- 
though they  have  not  that  quality,  universal  donees,  that  is,  those 
to  whom  any  person  makes  over  by  deed  of  gift  in  his  lifetime  all 
the  goods  which  he  possesses  at  present,  or  shall  afterwards  ac- 
quire. For  these  donees  having  all  the  goods,  they  are  bound  for 
all  the  charges,  by  the  effect  of  their  title.  But  the  name  of  heir  is 
not  applicable  to  them,  because  the  goods  which  the  donor  pos- 
sessed at  the  time  of  the  donation  did  from  that  moment  belong 
to  them  irrevocably,  and  the  donor  could  not  alienate  them.  And 
although  he  might  dispose  of  his  other  goods,  which  he  acquired 
afterwards,  by  alienations  which  he  was  at  liberty  to  make  in  his 
lifetime,  yet  he  could  not  leave  them  by  wiU  to  other  persons. 
1^08,  it  is  as  donees  that  they  succeed  to  the  goods,  and  not  as 
heiiB.' 

^^  fte  deoeMed  h&s  left  no  relationB,  the  hnsbmid  snoceeds  to  the  wift,  and  the  wife  to 
the  husband,  and  exdude  the  exchequer. 

It  U  to  be  obeenred,  likewise,  on  the  subject  of  successions  for  want  of  relations,  that 
^  ire  some  customs  in  Ftance,  where,  upon  failure  of  relations  by  one  stock,  the  lord 
of  the  manor  is  preferred  to  the  relations  of  the  other  stock ;  so  that  in  those  customs 
^  who  hare  only  effects  which  they  have  inherited  of  one  stock,  and  leaving  behind 
<^in  only  relations  of  the  other  stock,  die  without  heirs. 

'  L,  4,  C.  diB  htm.  pnmcr.  teu  damn.  When  estates  devolve  to  the  crown  by  any  of  the 
^7^  explained  in  ^is  article,  they  belong  either  to  those  who  have  a  mortgage  on  the 
^s  demesnes,  or  to  those  who  fium  them,  or  in  case  there  be  neither  mortgages  nor 
^cn  who  can  cUum  any  right  to  the  said  estates,  the  king  usually  makes  grants  of 
^*i^  which,  aocordtng  to  the  ordinances,  are  always  made  upon  this  condition,  that  the 
gnnttes  shall  acquit  all  the  chai^ges.  See  the  ordinance  of  Charies  VH.  of  the  30th  of 
Joury,  U55.     Vid.Ub.let2,ade  petit,  bon,  tuU. 

'  See  the  eighth  article  of  the  first  section  of  DonaUoiu,  and  the  thirty-fifth  hiw,  4  4,  Cod. 
^dok^  which  is  then  cited,  and  which  approves  of  universa]  donations  of  all  the  goods. 
°«d  et  si  qnis  uaiversltatis  faciat  donationem,  sive  bessis,  sive  dimidise  partis  suie  sub- 
''^^'^i  live  tertise,  sive  quartie,  sive  quantaecunque,  vel  etiam  totius,  &c.  This  Uw  has 
**^  a  doobt  whether  by  the  Roman  law  one  can  make  a  donation  of  the  goods  which 
^ihaU  afterwiids  acquire,  hecsoae  there  cm  be  no  deliveiy  of  them,  as  there  may  be  of 
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2675.  The  Purchaser  of  the  Inheriiance  is  in  Place  of  Heir.  — 
We  may  likewise  consider  him  as  heir  to  whom  an  inheritance 
has  been  sold,  although  he  is  not  in  effect  heir,  not  having  sac- 
goods  which  one  hai  in  hu  present  posMwion ;  and  this  mig^  be  given  likewise  u 
another  reason  for  it,  that  hj  the  Roman  law  one  cannot  divest  himself  of  the  liberty  of 
making  a  will,  by  an  irrerocable  institution  of  an  heir,  not  eren  in  &Tor  of  marriage. 

Factom  quod  dotali  instnunento  comprehensnm  est,  nt  si  pater  Tita  fhngeretnr,  ex 
SBqna  portione  ea  qux  nnbebat  com  fratre,  hieres  sni  patris  esset,  neqne  nllam  obligatk>- 
nem  contrahere,  neqne  libertatem  testament!  faciendi  mnlieris  patri  potnit  anfene.   L.  15, 
C,  de  pactis.    But  according  to  the  nsage  in  France,  one  may  name  a  oniTersal  heir  br 
an  institntion  in  a  contract  which  cannot  be  revoked,  as  has  been  already  mentioned  in 
the  preface,  no.  10.   And  one  may  likewise  give  all  his  goods  which  he  enjoys  at  present, 
or  shall  acquire  fbr  the  future,  by  a  donation  that  is  to  have  its  effect  in  his  lifetime,  and 
IS  irrevocable,  provided  the  donor  reserves  to  himself  a  nsofruct,  or  something  where- 
upon to  subsist    For  it  would  be  contrary  to  equity  and  humanity,  that  he  should  be 
stripped  of  all.    Thus  the  universal  donee  may,  after  the  death  of  the  donor,  take  posses- 
sion of  all  the  goods,  in  the  same  manner  as  ^e  heir.    But  because  he  who  has  made  a 
donadon  of  all  his  goods,  present  and  to  come,  may  alienate  the  goods  which  he  has  ac- 
quired since  the  donation,  and  contract  new  debts,  it  is  but  just  that,  after  the  death  of  the 
donor,  the  donee  should  be  at  liberty  to  content  himself  with  the  goods  which  the  donor 
had  at  the  time  of  the  donation,  and  to  bear  the  chaiges  thereof  which  were  due  at  that 
time,  and  to  renounce  the  goods  acquired  by  the  donor  after  the  donation,  and  by  that 
means  to  free  himself  from  the  debts  and  chaiges  contracted  afterwards.    For  which  rea- 
son it  is,  that  in  this  case  a  universal  donation  of  all  one's  goods,  present  and  to  come,  is 
distinguished  into  two  donations :  one,  of  all  fhe  goods  which  the  donor  possesses  at  the 
time  of  the  donation ;  and  the  other,  of  those  goods  which  the  donor  may  acquire  after- 
wards.   Which  distinction  is  commonly  founded  on  this,  that,  in  stipulations  which  con- 
tain several  sums  or  several  things,  there  are  as  many  stipulations  as  there  are  sums  or 
things  (L.  29,  D.  de  verb.  Mig.) ;  for  it  is  certain,  that  he  who  has  stipulated  from  a  debtor 
things  of  several  kinds  may  demand  only  such  of  them  as  he  pleases.    But  this  maxim 
does  not  prove  that  all  sorts  of  covenants  may  be  divided  \  and  if  this  division  ahould  be 
prejudicial  to  the  interest  of  one  of  the  parties,  it  would  be  necessary,  according  to  anoth- 
er rule,  either  to  execute  the  whole  covenant  or  to  break  it  entirely ;  because,  when  there 
is  an  obligation  on  both  sides,  the  mutual  engagements  ought  to  subsist    See  the  seventh 
artiole  of  the  second  section  of  Cbcwaante,  and  the  tenth  and  eleventh  artidea  of  the  first 
section  of /KsKiMtbfis.    L,  39,  ta/.  D,  de  oper.  Ub.i^-l  16,  ui>Sii.  D.  de  odmm,  et  per.  tiUor. 
Thus,  we  may  add  as  more  particular  reasons  yfhj  the  donation  of  goods  which  the  donor 
is  in  present  possession  of  ought  to  subsist,  first,  because  the  said  donation  is  pure  and 
simple  by  the  contract,  and  the  donation  of  gooda  to  be  acquired  implies  a  condition 
that  the  donor  shall  afterwards  acquire  goods,  which  he  cannot  be  said  to  do,  if  he  ac- 
quires no  more  than  what  is  necessary  to  pay  the  debts ;  fbr,  properly  speaking,  that  is 
only  to  be  called  goods  which  remains  after  the  debts  are  paid.    And  in  the  second  place, 
it  would  not  be  just  that  the  donor  should  have  it  in  his  power  to  annul  the  donation  by 
contracting  debts.    Which  has  been  a  motive  for  ratifying  the  donation  of  the  goods 
which  were  in  the  possession  of  the  donor  when  he  gave  them  away ;  in  which  there  is  no 
injury  done  to  the  creditors  who  have  contracted  only  after  the  donation,  which  they 
ought  to  have  known  of.    But  if  the  donee  has  taken  possession  of  the  goods  after  the 
death  of  the  donor,  without  making  an  inventory  of  them,  be  cannot  afterwards  divide  the 
donation:  and  his  case  is  the  same  as  if  he  were  heir  purely  and  simply.    See,  as  to  the 
division  of  an  act,  the  remark  on  the  nineteenth  article  of  the  fifth  section  of  TedamemU. 
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ceeded  to  the  deceased,  and  having  the  goods  only  by  the  title  of 
sale.  But  as  he  has  the  rights  belonging  to  the  heir,  and,  being 
in  possession  of  all  the  goods,  is  bound  for  all  the  chaji^es,  he  is 
therefore  in  the  place  of  heir.* 

VIIL 

2676.  2%e  ChAraior  to  a  Vacant  Succession  represents  the  Heir. 
—  When  a  succession  is  abandoned,  and  the  creditors  get  a  cura* 
tor  to  be  named,  or  when  a  curator  is  named  to  successions  to 
which  there  is  no  apparent  heir,  in  order  to  take  care  of  the  effects, 
the  said  curators  prosecute  the  hereditary  actions,  and  acquit  the 
charges ;  and  those  who  have  any  claim  or  demand  on  the  estate 
bring  their  actions  against  them.  Thus,  they  represent  in  this 
sense  the  persons  either  of  the  heirs,  if  there  be  any,  or  of  those  to 
whom  the  goods  may  belong.'* 


TITLE   II. 


OF  HEIRS  OR  EXECUTORS  WITH  THE  BENEFIT  OF  AN 

INVENTORY. 

2677.  Wb  have  seen,  in  the  fourth  article  of  the  fifth  section  of 
the  first  title,  that  the  heir  or  executor  who  doubts  whether  the 
succession  be  advantageous  may  take  a  time  to  deliberate  whether 
he  shall  accept  or  refuse  it ;  and  in  the  fifth  article  of  the  same 
section,  that,  in  case  of  any  such  doubt,  the  heir  or  executor  may, 
without  deliberating,  accept  the  succession  with  the  benefit  of  an 
inventory.  Which  has  this  effect,  that  if  the  charges  appear  after- 
wards to  exceed  the  value  of  the  goods,  he  will  be  accountable 
only  for  so  much  as  the  goods  amount  to ;  whereas,  if  he  did  not 
make  use  of  the  said  benefit,  he  would  be  simply  and  purely  heir 


^  £■  2,  §  9,  D.  (2b  heared.  vd  act.  vend.  See  fhe  eighth  article  of  the  fint  section  of  die 
third  title. 

^  L.  2,  f  1,  Z>.  cfe  cur.  bon.  dando.  See  the  fifteenth  article  of  the  first  section  of  CStra- 
^'  Vacant  sucoessions,  to  which  &ere  b  no  apparent  heir,  are  put  under  the  adminis- 
ti^oQ  of  a  curator  until  an  heir  shall  appear,  or  until  the  goods  are  acquired  either  to  the 
ting  or  to  the  lord  of  the  manor.  And  curators  are  likewise  named  to  estates  that  are 
*^^*i^doned  to  the  creditors,  till  the  goods  be  sold  for  payment  of  the  debts. 

▼OL.  II.  12 
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or  executor,  and  liable  to  all  the  charges  of  the  inheritance,  al- 
though the  effects  should  not  be  sufficient  to  acquit  them. 

2678.  Of  these  two  ways  which  the  law  has  established  for  the 
security  of  heirs  or  executors,  the  first  that  was  in  use  at  Rome 
was  the  right  of  deliberating.  This  right  was  invented,  as  it  is 
said  in  a  law,  both  for  the  interest  of  the  dying  persons,  that  they 
might  have  heirs  to  succeed  them,  being  thereto  allured  by  the 
liberty  which  they  had  to  inform  themselves  of  the  state  of  the 
goods  and  affairs  of  the  succession  before  they  should  engage  in 
it ;  and  likewise  for  the  advantage  of  the  heirs  themselves,  tiiat 
they  might  not  be  obliged  to  engage  themselves  too  hastily  in  that 
quality.* 

2679.  The  method  of  using  this  right  of  deliberating  was  after 
this  manner ;  the  heir  who  was  called  to  a  succession,  either  by 
a  testament,  or  as  having  right  to  succeed  to  one  dying  intestate, 
applied  to  the  magistrate  for  a  time  to  deliberate,  and  a  delay  was 
granted  him  at  least  of  a  hundred  days.^  During  that  time,  the 
papers  belonging  to  the  deceased  were  communicated  to  the  heir, 
and  he  examined  all  the  debts  owing  by  the  deceased,  by  the  titles 
or  deeds  of  the  creditors,  in  order  to  take  his  measures  for  accepting 
or  refusing  the  succession.®  And  even  those  who  named  their 
heirs  might,  by  the  ancient  law,  regulate  by  their  testaments  a 
certain  time  which  they  gave  them  to  deliberate,  after  the  expira- 
tion of  which,  the  heir  who  did  not  accept  the  succession  within 
that  time  was  excluded  firom  it;^  but  this  was  afterwards  abol- 
bhed." 

2680.  This  faculty  of  deliberating  was  of  no  other  use  but  to 
give  the  heir  time  to  examine  whether  it  would  be  for  his  advantage 
to  accept  the  succession,  or  whether  it  would  be  better  for  him  to 
renounce  it :  and  seeing  he  was  obliged  after  that  time  to  resolve 
either  to  accept  the  inheritance  purely  and  simply,  and  to  engage 
himself  for  all  the  charges,  or  to  renounce  it,  without  being  at  lib- 
erty to  choose  any  middle  way,  there  followed  from  thence  several 
inconveniences,  both  to  the  heirs  and  also  to  the  legatees  and 
creditors.  For  the  heirs  might  easily  be  deceived  by  the  appear- 
ance of  the  goods,  the  charges  whereof  might  be  difficult,  or  even 

*  Ll.5ei%,D.de  interrog.  injur./ae. 

^  L,l,\  1,  D.  dejur,  ddib.^  —  l  2,  eod. 

^  L.  28,  D.  de  acq.  vd  omitt.  heared. ;  —  /.  5,  D.  dejur.  deUb. 

^  V.  Ulp.  tit,  22,  S  27,  d  aeg. 

•  L,V!,ad€Jw.ddib, 
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impossible,  to  be  known,  they  being  often  secret  and  hidden ;  and 
they  being  once  engaged  in  burdensome  successions,  they  could 
not  be  afterwards  at  liberty  to  renounce  them.  And  they  might 
likewise  be  deceived  in  another  manner,  by  renouncing  succes- 
sions which  might  happen  to  be  of  greater  value,  and  attended 
with  fewer  charges,  than  did  appear,  which  was  to  the  prejudice  of 
the  creditors  and  legatees.  These  inconveniences  lasted  for  several 
ages,  and,  until  the  time  of  Justinian,  without  any  other  remedy 
besides  that  of  an  exception  which  the  Emperor  Gordian  had  made 
in  favor  of  soldiers  who  happened  to  be  engaged  in  burdensome 
successions,  to  whom  the  said  emperor  granted  this  privilege, 
that  their  own  goods  should  not  be  subject  to  the  charges  of  the 
succession,'  which  was  difficult  to  be  put  in  practice  without  an 
inventory,  by  which  it  might  appear  wherein  the  goods  of  the 
saccession  did  consist  And  at  last  Justinian  established  in 
favor  of  all  heirs,  whether  they  succeeded  by  testament  or  to  in- 
testates, of  whatsoever  quality  or  condition,  without  any  distinc- 
tion, a  liberty  to  accept  with  the  benefit  of  an  inventory  the  suo 
cession  that  falls  to  them,  that  is  to  say,  on  condition  that  they 
shall  not  be  liable  to  the  charges  farther  than  the  value  of  the 
goods,  of  which  an  inventory  ought  to  be  made  by  a  public  offi- 
cer. Which  has  this  effect,  that  the  creditors,  legatees,  and  other 
persons  concerned,  may  have  knowledge  of  all  the  goods  of  the  in- 
heritance which  are  appropriated  to  them,  and  that  the  heir  does 
Qot  engage  his  own  estate,  but  obliges  himself  only  to  account 
for  what  is  contained  in  the  said  inventory ;  and  by  this  means 
full  and  entire  justice  is  done,  both  to  the  heirs,  to  the  legatees, 
and  to  the  creditors.' 

2681.  As  the  first  use  of  the  benefit  of  an  inventory  is  to  give  to 
the  heir  or  executor  the  liberty  of  deliberating  whether  he  shall 
accept  the  succession  or  not,  and  of  doing  it  with  the  greater  safe- 
ty, because  of  the  knowledge  of  the  goods  and  charges  of  the  in- 
heritance which  he  may  have  from  the  inventory,  so  this  benefit  of 
an  inventory  has  not  abolished  the  use  of  deliberating ;  and  Jus- 
tinian has  (reserved  it  in  the  same  law  by  which  he  has  established 
this  other  benefit  Which  has  this  effect,  that  those  who  doubt 
whether  it  be  not  more  advantageous  for  them  not  to  accept  the 
inheritance  at  all,  even  with  the  benefit  of  an  inventory,  rather 
than  to  engage  themselves  therein,  may  determine  themselves  and 

'  L.  «ft.  mprme^,  C.  dejur.  <UUb.  I  See  the  aeoond  lection  of  this  title. 
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take  their  final  reaolntion  after  having  deliberated  th^eon;  and 
that  they  may  likewise  without  deliberating  accept  the  succession 
with  this  benefit,  which  secures  their  own  estates,  since  they  do 
not  engage  themselves  for  more  than  the  value  of  the  goods. 
Thus,  we  may  distinguish  in  this  matter  the  right  to  deliberate, 
and  that  of  using  the  benefit  of  ao  inventory,  which  shall  be  ex- 
plained in  the  first  two  sections  of  this  title ;  and  in  the  third  we 
shall  explain  the  efTects  of  the  said  benefit 


SECTION   I. 
of  the  right  to  deliberate. 

Art.  L 

2682.  Uie  Heir  may  deliberate.  —  The  heir  or  executor,  who, 
being  ignorant  of  the  charges  of  the  inheritance,  is  afraid  to  en- 
gage himself  therein,  may  take  the  time  allowed  by  law  for  delib- 
erating, before  he  declares  whether  he  will  accept  the  succession 
or  not* 

IL 

2683.  He  informs  himself  by  the  inventory. —  To  put  the  heir  or 
executor  in  a  condition  to  deliberate,  it  is  necessary  that  he  should 
have  the  means  of  informing  himself  of  the  goods  and  charges  of 
the  succession ;  and  that  he  and  all  other  persons  concerned  may 
have  this  information,  the  judge  directs  an  inventory  to  be  made 
of  all  the  deeds  and  writings  belonging  to  the  inheritance,  which 
are  communicated  to  them.^ 

IIL 

2684.  Owrators  named  to  the  Succession  while  the  Heir  is  delib* 
eraUng.  —  If,  during  the  time  that  the  heir  is  deliberating,  there 
should  fall  out  some  affair  in  which  it  should  be  necessary  to  com- 

*  L.  3,  D.  dejure  ddib.;'^L  ult,  4  IS,  m/  C  eod.  By  the  ordmaaoe  of  1667,  in  the 
title  of  Ddayafir  deliberating^  the  heir  has  three  months  from  the  time  that  the  saccession 
is  open  to  make  the  inventorj,  and  forty  days  thereafter  to  deliberate. 

^  See  the  texts  quoted  nnder  the  letter  e,  in  the  preamble  to  this  title.  As  it  is  only 
by  the  means  of  the  inventory  that  the  heir  can  come  at  this  knowledge,  the  ordinance 
cited  on  the  foregoing  article  has  made  provision  accordingly,  as  has  been  already  ob- 
served, by  making  the  time  allowed  for  deliberating  to  commence  only  after  the  invento- 
ry is  made. 
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mence  a  suit,  for  the  preservation  of  some  right  belonging  to  the 
inheritance,  or  to  defend  it  against  some  claim  or  pretension,  and 
the  matter  could  not  admit  of  delay,  it  would  be  necessary  to 
name  a  curator  to  the  inheritance,  in  order  to  proseoate  its  rights, 
and  to  defend  it  until  the  heir,  by  accepting  the  succession,  may 
be  in  a  capacity  to  act  himseUl* 

IV. 

2685.  Sale  of  T%i$ig^8  which  are  perishable. — If,  in  the  same  case, 
when  the  heir  delays  to  accept  the  succession,  or  to  renounce  it, 
there  be  goods  belonging  to  the  inheritance  which  by  being  kept 
are  in  hazard  of  perishing,  or  of  being  damaged,  or  of  diminishing  in 
their  value,  such  as  fruit,  grain,  liquors,  or  things  which  it  would 
be  moie  advantageous  to  sell  than  to  keep,  such  as  horses  or  other 
beasts  that  are  not  necessary,  and  which  would  occasion  an  ex- 
pense; the  heir  or  curator  of  the  succession  may  sell  and  dis- 
pose of  those  kinds  of  things,  in  order  to  preserve  the  money  that 
is  got  for  them  in  the  inheritance,  observing  in  the  said  sales  the 
forms  prescribed  in  such  cases.^ 

V. 

2686.  AcquiiHttg^  the  Charges  thai  are  pressing.  —  If  there  were 
any  debts  due  from  the  succession,  which  it  might  be  necessary  to 
pay  off  speedily,  the  moneys  arising  from  the  sales  that  are  to  be 
made,  according  to  the  rule  explained  in  the  foregoing  article, 
should  be  employed  for  that  purpose,  or  things  which  are  the  least 
necessary  might  be  sold,  or  debts  that  are  owing  to  the  estate 
might  be  called  in,  in  order  to  dear  off  the  said  demands,  or  to 
satisfy  the  other  expenses  that  are  equally  necessary,  such  as  the 
iiineral  charges,  the  tillage  of  the  lands,  necessary  repairs,  and  oth- 
ers of  the  like  nature,  according  as  the  judge  should  direct* 

*  L.  3,  Z>.  de  eurai,fitr.  See  tiie  fifteenth  titide  of  the  first  section  of  Cwaion.  See- 
ing the  time  allowed  to  the  heir  for  deUheratuig  u  much  shorter  by  the  ordimuice  cited 
on  the  first  article  than  it  was  by  the  Roman  Law,  and  that  the  delay  for  deliberating  runs 
onlT  from  the  time  that  the  inrentory  has  been  made,  we  must  muterstand  what  is  said 
in  this  and  the  foUowing  articles,  not  only  of  what  happens  daring  the  delay  for  deliber- 
ating after  the  inrentory  is  made,  but  likewise  of  the  time  that  the  inventoiy  is  making, 
and  before  it  be  set  about. 

'  £.  5, 4  1,  D.  dtjvn  dM.  These  sales  are  made  by  cant  or  auction,  and  by  pennis* 
wa  of  the  judge;  unless  it  be  that  the  ineonsiderableness  of  the  things  that  are  sold,  and 
fte  consent  of  the  parties  interested,  may  ezcose  the  chaiges  of  these  formalities.  See 
the  foUowing  article. 

12  • 
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VL 

2687.  AKmony  to  the  CkUdren  during  the  Time  that  they  deUber* 
ate,  —  If  the  heirs  aie  infants,  who  deliberate  concerning  the  in- 
heritance of  their  father,  mother,  or  other  ascendant,  and  they  have 
no  other  means  of  subsistence  during  the  time  that  they  have  for 
deliberating,  they  may  in  the  mean  while  obtain  from  the  judge  a 
moderate  provision  out  of  the  goods  of  the  succession  for  their 
maintenance/  For  there  is  less  inconvenience  in  taking  a  provis- 
ion of  this  nature  out  of  the  estate,  although  the  children  should 
renounce  the  succession,  than  there  would  be  in  depriving  them  of 
it  during  the  delay  which  the  law  allows  them.  And  if  it  should 
happen  to  be  in  the  case  of  a  succession  of  a  father,  on  which  the 
children  should  have  some  demand  in  right  of  their  mother,  who 
is  already  deceased,  this  provision,  being  deducted  out  of  their  de- 
mands, would  still  admit  of  less  difficulty. 

VIL 

2688.  Many  Heirs  successively  have  each  of  them  a  Bight  to  de* 
liberate.'— 1£  several  persons  were  called  to  the  same  succession, 
one  in  default  of  the  other,  as  if  a  testator,  having  instituted  an 
heir,  and  foreseen  the  case,  either  that  the  said  heir  should  die  be- 
fore him,  or  that  he  would  not  accept  the  succession,  had  substi- 
tuted another  in  his  place ;  or  that  the  testamentary  heir,  or  the 
heir  to  an  intestate,  renouncing  the  succession,  the  next  in  degree 
of  kindred  should  be  willing  to  accept  it;  in  all  these  cases  the 
heir  who  is  called  to  the  succession  in  default  of  another  would 
have  the  same  right  to  deliberate,  as  he  had  in  whose  place  he 
succeeds.'    For  the  time  granted  for  deliberating  cannot  begin 


'  L.  9,  D.  dejftr,  delib. ;— /.  uft.  C.  de  ord.  cogn. ;— v.  /.  51,  Z).  de  hcend.  pd.  Although 
the  words  of  ^e  second  text  cited  on  this  article,  and  the  fiftj-flnt  law,  D.  de  kend. 
pd.,  relate  to  other  matten,  yet  we  may  apply  here  that  which  concerns  the  moderatiDg 
of  these  sorts  of  provisions,  the  equity  whereof  is  founded  on  the  necessity  of  maintaining 
the  children,  but  which  ought  to  be  as  little  burdensome  to  the  creditors  as  is  possible. 

We  must  obeenre  upon  this  article,  that  the  proTisions  mentioned  therein  haTe  fewer 
incouTenienoes  according  to  the  present  usage  in  Fnmoe,  than  they  had  in  th<f  Boman 
hiw,  by  which  the  time  for  deliberating  was  much  longer.  See  the  remark  upon  the  first 
article. 

I  L,  10,  D.  d$jur.  dM.  See  the  title  of  Vtdgar  SuUHtiaions.  We  must  not  confound 
the  condition  of  him  who  succeeds  to  an  heir,  pnrely  and  simply  as  his  heir,  with  the  con- 
dition of  heirs  who  are  substituted  one  to  the  other,  or  who  take  the  place  of  a  first  heir,  to 
snooeed  in  his  definilt.  For  whereas  these  have  the  right  to  deliberate  whether  they  shall 
accept  the  same  inheritance  in  the  same  manner  as  the  heir  had,  in  whose  place  they  suc- 
ceed ;  ha  who  becomes  pure  and  simple  heir  to  another,  who  had  accepted  the  inheritance, 


TIT.  II.  8EC.  II.]  HBIB8  AND  EXECUTORS.  139 

to  run,  with  respect  to  each  heir,  but  only  after  he  is  called  to 
the  succession. 

VIIL 

2689.  'ne  Heir  who  dies  while  he  is  deliberaHng  transmits  his 
Right  to  his  Successors.  —  If  the  heir  who  was  deliberating  hap- 
pens to  die  before  he  has  declared  his  mind,  he  transmits  his  right 
to  his  heir  or  executor,  who  may  deliberate  likewise  whether  he 
shall  accept  or  refuse  the  succession  that  was  fallen  to  the  de* 
ceased^ 


SECTION   II. 

HOW  ONE   BECOBffES   HEIR  OR  EXECUTOR  WITH  THE   BENEFIT  OF   AN 

inventory, 

Art.  L 

2690.  One  may  become  Heir  with  the  Benefit  of  an  Inventory^ 
without  deliberating'.  —  Every  heir  or  executor,  who  doubts  whether 
the  succession  be  advantageous  or  not,  and  who  is  afraid  to  en- 
gage himself  in  it,  may  beforehand  demand  thalT  an  inventory  be 
made  of  the  effects,  and  of  the  deeds  and  writings  belonging  to 
the  inheritance ;  and  without  taking  time  to  deliberate,  he  may 
declare  that  he  accepts  the  succession  with  the  benefit  of  an  inven* 
tory.  And  by  this  means  he  will  be  liable  for  the  debts  and 
charges  of  the  inheritance  only  in  so  far  as  the  goods  belonging 
to  the  deceased  shall  be  sufficient  to  acquit,  and  his  own  estate 
will  not  be  chargeable  therewith.* 

IL 

2691.  3%«  Inventory  ought  to  be  made  according  to  Form. — The 
creditors,  the  legatees,  and  all  other  persons  who  have  any  claim 
on  the  inheritance,  having  an  interest  in  this  inventory,  the  heir  or 
executor  cannot  make  it  by  himself,  but  it  ought  to  be  made  by  a 

^DotTig^ttodelibenifteivliedierheshaU  toeept  tiuil  InliwitMioeoriiot;  bat  it  goes  to 
liim  with  the  same  engsgements  ivUch  the  person  mm  voder  wIm  had  aeoepled  it,  and  to 
*hom  he  taooeeds. 
^  L.  19,  C.  dejw.  ddib.    See,  concerning  this  right  of  tnuismission»  the  tenth  section 
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pnblic  officer,  and  according  to  the  fonn  which  the  law  and  usage 
have  established  in  this  matter.^ 

IIL 

2692.  S  oyght  to  take  in  all  the  Gfaods.  —  This  inventory  onght 
to  contain  all  the  goods  of  the  snocession  that  were  sealed  up  by 
order  of  the  judge,  or  are  discovered  by  persons  who  have  any 
knowledge  thereof.  And  the  heir  or  executor  ought  likewise  to 
declare  what  he  knows  of  them,  and  to  swear  that  he  does  not  de> 
tain  or  conceal  any  effects  belonging  to  the  inheritance.® 

IV. 

2693.  TTie  Omissions  may  be  supplied.  —  If  the  creditors  or  lega- 
tees, and  other  persons  concerned,  should  discover  that  things 
have  been  omitted  in  the  inventory,  or  should  anyways  mistrust 
it,  they  will  be  admitted  to  prove  the  omissions  and  frauds  which 
they  shall  allege.^ 

V. 

2694.  Ihmishmeni  of  Diverting'  the  Effects.  —  If  the  heir  or  ex- 
ecutor had  secretly  conveyed  away  any  of  the  effects  belonging  to 
the  succession,  or  failed  to  discover  what  he  knew  thereof,  this 
unfair  dealing  would  be  punished  in  such  a  manner  as  the  quality 
of  the  act  might  deserve,  according  to  the  circumstances.* 


SECTION    III. 

OF  THE  EFFECT  OF  THE  BENEFIT  OF  AN  INVENTORY. 

Art.  L 

2695.  The  Heir  with  the  Benefit  of  an  Inventory  is  bound  only 
for  the  Value  of  the  Chads.  —  He  who,  having  got  an  inventory 

^  £.  lift,  f  S,  C^dkjur.  ddA.  Aooording  to  the  luage  recetTed  in  IVanoe,  the  inTeotory 
onght  to  he  made  by  authority  of  jostice,  after  haTing  sealed  up  the  places  where  the 
writings  and  other  effects  belonging  to  the  inheritance  are  kept 

^  Z.  lift.  4  S,  C  ds  jur.  tUUb.  By  the  usage  in  Franoet  not  only  is  the  heir  obliged  to 
gire  in  a  dadaratbn  upon  oath,  but  likewise  the  servants  of  the  deceased  are  obliged  to 
declare  upon  oath  what  they  know  touching  die  effects  of  the  deceased. 

^  L.  wtL  \  \0,  a  de  jur,  dM, 

*  lUo  Tidelicet  obserrando  at  si  ex  hareditate  aliqnid  heredes  sniripaerint,  Tel  celave- 
lint,  Tel  amoTondnm  cnraTorint,  poetqnam  foerint  conTictii  in  duplnm  hoc  restitaere,  Tel 
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made  according  to  form,  declares  himself  heir  with  the  benefit  of 
an  inventory,  will  not  be  liable  for  the  charges  of  the  snoceasion 
bat  in  so  far  as  the  value  of  the  goods  belonging  to  the  deceased 
amounts  to,  and  his  own  estate  will  not  be  anyways  chargeable 
therewith,*  as  has  been  said  in  the  first  article  of  the  second  section. 

IL 

2696.  The  Legacies  aire  reduced  according  to  the  Oaods.  —  If 
the  heir  or  executor,  who  has  the  benefit  of  an  inventory,  be  bur- 
dened with  legacies  exceeding  the  sum  which  one  is  allowed  to 
dispose  of  by  wiU,^  he  may  get  them  to  be  reduced  in  proportion 
to  the  goods  which  remain  clear,  after  the  debts  and  other  charges 
are  deducted.® 

IIL 

2697.  Tke  Beir  who  is  a  OredUor  preserves  his  DebL  —  If  this 
heir,  who  has  the  benefit  of  an  inventory,  was  himself  a  creditor 
to  the  deceased,  his  quality  of  creditor  shall  not  be  confounded 
with  the  quality  of  heir,  which  makes  him  debtor  to  himself;  but 
he  shall  preserve  his  right  whole  and  entire,  in  the  same  manner 
as  the  other  creditors,  and  that  with  the  mortgages  and  privileges 
which  he  had  for  the  security  of  his  debt.^ 

IV. 

2698.  And  recovers  his  Expenses,  —  All  the  expenses  which  the 
heir  who  has  the  benefit  of  an  inventory  has  been  at,  whether  it 
be  for  the  funeral  of  the  deceased,  for  making  the  inventory,  or  for 
lepairs,  and  all  other  necessary  charges,  shall  be  allowed  him  out 
of  the  goods  of  the  inheritance  which  he  shall  have  received.* 

V. 

2699.  He  ought  to  sell  the  Movables.  —  The  heir  who  has  the 
benefit  of  an  inventory  not  being  bound  to  discharge  the  debts 

l^cnditMlt  qnaatitati  compiitare,  compeQantar.  £.  uft.  4  10,  mf.C.de  jwr.  dM,  T^da 
penalty  of  the  doable  is  not  in  nee  in  France ;  bat  the  heir  who  shoald  be  found  guilty  of 
nch  unfiur  practices  woald  be  proceeded  against  according  to  the  drcnmstances.  And  if 
^  shall  appear  to  be  sach  as  to  render  the  heir  unworthy  of  the  benefit  of  an  hiTontory, 
1m  nay  be  debarred  of  it 

^  Seethe  third  title  of  the  fonrth  book. 

^  Luk,S4,C.  dejur.  dM.j—l  39,  ^l.D.de  verb,  tigmf. 

^Lvk.S9,inf.  a  dejur.  ddib.  •  L  uk.S9,C.  dejw^.  ddik. 


142  THE   CIVIL   LAW*  [PART  IL  BOOK  L 

bat  with  the  goods  of  the  inheritancey  he  ought  to  sell  the  mova- 
blesy  as  the  readiest  means  for  paying  o£f  the  debts/ 

VL 

2700.  He  is  only  b<mnd  to  render  an  AccawU. —  When  the  heir 
shall  pretend  that  the  goods  of  the  succession  are  exhausted  in  pay- 
ing the  debts,  legacies,  and  other  charges,  he  shall  be  under  no  fui- 
ther  obligation  to  those  who  have  any  claim  on  the  goods  of  tbe 
succession  than  to  give  an  account  of  them,  in  which  he  is  to 
charge  himself  with  the  goods  according  to  the  inventory,  and  to 
put  down  in  his  discharge  all  the  debts  and  other  charges  which 
he  has  acquitted^ 

VIL 

2701.  He  is  not  obliged^  in  paying  the  Cfreditors^  to  observe  their 
Order.  —  Although  the  goods  of  the  succession  be  not  sufficient 
to  acquit  all  the  charges,  yet  the  heir  or  executor  who  has  the 
benefit  of  an  inventory  may  pay  off  the  creditors  who  come  first 
to  demand  their  debts,  if  there  be  no  attachment  of  the  goods,  or 
other  hindrance  on  the  part  of  the  other  creditors.  For  he  is  not 
bound  to  know  who  are  the  creditors,  nor  in  what  order  they  are 
ranked.  And  those  who  come  after  all  the  goods  of  the  succes- 
sion are  disposed  of  to  other  creditors,  ought  to  blame  themselves 
for  their  deky.** 

VIIL 

2702.  He  may  pay  off  the  Legatees  if  the  OredUors  do  not  c^ 
pear, —  If  the  creditors  do  not  appear,  the  heir  or  executor  may 
pay  off  the  legacies.  But  if  there  should  not  remain  effects 
enough  to  satisfy  the  creditors,  they  may  oblige  the  legatees  to 
give  back  what  they  have  received.  For  the  legacies  are  due  only 
after  the  debts  are  paid.^  And  in  such  a  case,  greater  regard 
ought  to  be  had  to  the  interest  of  the  creditors,  which  is  not  to 

'  See  fhe  text  quoted  on  the  fonrth  article  of  the  first  sectUm.  This  sale  ought  to  be 
made  after  the  publications  which  are  necessary  for  bringing  in  many  bnyers,  and  for  pre- 
Tenting  the  frands  which  are  usual  in  private  sales.  And  it  is  so  ordered  by  some  cus- 
toms in  France. 

s  L.uU.^  4,  C.  dejur.  deUb.  It  is  only  by  an  account  that  the  heir  who  has  the  bene- 
fit of  an  inventoiy  can  show  that  he  has  employed  the  goods  for  paying  the  debts  and 
clearing  the  other  charges. 

^  L.uk.S  4,  C.  dejur.  ddSb, 

>  Z;.  lift.  4  4,  tn/.  ad€jw.dd!b.;'^d.  I  oft.  S  5* 
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lose  what  is  justly  dne  to  them,  than  to  the  interest  of  the  1^- 
atees,  which  consists  only  in  reaping  a  benefit  which  is  to  be 
taken  only  out  of  the  goods  of  the  succession  that  shall  remain 
dear  after  payment  of  all  the  debts.^ 

IX 

2703.  The  Lands  which  are  given  in  Payment  remain  euhject 
to  the  Mortgages.  —  If  any  creditors  had  taken  in  payment  lands 
or  tenements  which  were  part  of  the  succession,  and  other  prior 
creditors  should  happen  to  appear  afterwards,  they  might  exer* 
cise  their  right  of  mortgage,  if  they  had  any,  on  the  said  lands 
or  tenements  which  had  been  given  to  the  other  creditors; 
and  the  heir  who  had  the  benefit  of  an  inventory  would  not 
be  bound  either  in  warranty  to  those  who  had  taken  the  said 
lands  or  tenements  in  payment,  nor  for  what  the  other  creditors 
may  come  short  in  the  payment  of  their  debts,  farther  than  to 
the  value  of  the  goods  of  the  succession  which  may  remain  in 
their  hands.™ 


TITLE  III. 

IN  WHAT  UKSSEBL  A  SUCCESSION  IS  ACQUIBED,  AND  HOW  IT  IS 

RENOUNCED. 

2704.  The  reader  sees  plainly  that  these  words  of  this  title,  in 
what  manner  a  succession  is  acquired^  do  not  regard  the  manner 
in  which  one  is  caUed  to  the  quality  of  heir  or  executor ;  for  it  has 
already  been  sufficiently  explained  that  one  is  made  heir  either 
hy  the  disposition  of  the  testator,  or  by  the  provision  of  the  law ; 
but  they  have  respect  only  to  the  manner  in  which  he  to  whom  a 
succession  is  fallen,  whether  it  be  by  testament,  or  as  next  of  kin 

^  L.  41, 4  1,  Z>.  (20  retf.Jur.  It  is  haidljr  possible,  according  to  the  mage  in  France,  that 
it  shoold  happen  that  an  heir  should  pay  off  legacies  before  the  debts.  For  the  benefit  of 
n  inTcntory  is  made  public,  both  by  its  being  entered  in  the  acts  of  court,  and  by  the 
inbUc  notice  that  is  given  before  the  sale  of  the  moTables,  as  has  been  observed  on  the 
^  artide.  But  it  may  so  hi4)pen  that  some  creditor  may  huve  been  hindered  finom 
brmging  in  his  claim,  either  by  reason  of  his  absence  or  for  some  other  cause,  which 
ovght  not  to  be  of  prejudice  to  the  heir,  who  paid  the  legadea  honestly  and  foirly,  without 
ttj  intent  to  defraud  the  creditors. 

"  £.  lb.  f  4  6  sc  7,  a  d^  j«r.  iMift. 
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to  an  intestate,  and  who  has  as  yet  done  no  act  whereby  he  ac- 
cepts that  quality,  may  declare  himself  heir,  if  he  will  make  use  of 
his  right,  and  acquire  the  goods  of  the  succession.  And  these 
other  words  which  follow,  haw  U  is  renounced^  are  to  be  under- 
stood  of  the  ways  by  which  he  who  is  called  to  be  heir  or  execu- 
tor may  signify  his  refusal  of  it  For  he  may  either  accept  of  that 
quality,  or  renounce  it  And  since  he  may  explain  himself  b? 
several  ways,  and  since  he  may  Ukewise  do  some  acts  which 
would  make  him  heir  or  executor,  although  he  should  have  no 
such  intention,  the  different  ways  in  which  an  heir  or  executor 
may  carry  himself  with  respect  to  the  succession  that  is  fallen  to 
him,  whether  it  be  in  accepting  or  renouncing  it,  shall  be  the  sub- 
ject-matter of  tins  title.  And  in  the  first  section  we  shall  explain 
the  acts  which  engage  one  in  the  quality  of  heir  or  execatcv,  and 
which  imply  the  entry  to  or  acceptance  of  the  succession.  In  tbe 
second,  we  shall  show  what  are  liie  acts  which  may  have  some  re- 
lation to  the  quality  of  heir  or  executor  without  engaging  one  in 
it  The  third  shall  be  concerning  the  effects  and  consequences  of 
the  acceptance  of  the  inheritance.  And  in  the  fourth  we  shall  ex- 
plain what  belongs  to  the  renunciation  of  the  inheritance. 


SECTION    I. 

of  the  acts  which  enoaob  onb  in  the  quality  of  heir  or 
^  executor. 

Art.  L 

2705.  Jit  what  the  Engagemewt  to  the  Succession  consists.  —  Tbe 
engagement  in  the  quality  of  heir  or  exedlitor  ought  to  have  tbe 
same  effect  as  if  the  heir  or  executor  had  treated  with  the  de- 
ceased to  whom  he  succeeds,  as  has  been  said  in  its  proper  place; 
and  it  is  the  same  thing  in  effect  as  if  it  had  been  agreed  between 
them  that,  if  the  heir  or  executor  would  accept  that  quality,  be 
should  have  all  the  goods  of  the  succession,  and  should  likewise 
be  bound  to  acquit  all  the  charges.*    Thus,  in  order  to  judge  by 

*  See  the  eighth  article  of  the  first  sectiim  of  the  first  title.  This  kind  of  treaty  l)e 
tween  the  deceased  and  hia  heir  or  ezecntor  is  made  on  the  part  of  the  deoeased  in  bis 
testament,  when  there  is  one,  and  on  the  executor's  part  in  the  moment  that  he  accepti 
the  succession.  For  the  testator  explains  in  his  testament  his  intention  to  leate  his  goodi 
to  hia  executor  on  condition  that  he  shall  satisfy  all  the  chaiges^  and  the  eucator,  bjac- 
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the  acts  of  the  heir  whether  they  engage  him  in  this  quality  or 
not,  we  ought  to  consider  in  them  the  relation  which  they  may 
have  to  this  intention  of  the  deceased,  that  the  heir,  by  taking  the 
goods,  shonld  subject  himself  to  all  the  charges.  And  according 
as  his  conduct  shall  show  that  he  is  willing  to  fulfil  the  said  inten- 
tion of  the  deceased,  it  will  prove  his  engagement,  as  shall  be 
explained  by  the  rules  which  follow. 

IL 

2706.  One  map  accept  the  Succession^  either  by  express  Acts^  or 
otkenffise,  —  According  to  this  first  rule,  we  must  distinguish  two 
sorts  of  acts  which  may  form  the  engagement  of  the  heir  to  acquit 
the  charges  of  the  succession ;  those  which  signify  expressly  his 
intention  to  take  the  goods,  and  to  engage  himself  for  all  the 
charges,  as  if  he  declares  that  he  accepts  the  succession ;  ^  and 
those  which  have  the  same  effect,  although  he  do  not  explain 
himself;  as  if  he  takes  possession  of  the  goods  of  the  inheritance, 
or  if  he  does  some  other  act  which  shows  that  his  design  is  to 
have  the  goods.* 

IIL 

2707.  Tnat  are  the  Acts  of  an  Heir. — All  the  acts  which  an 
heir  ixiky  do  in  that  quality,  that  is,  acting  as  heir,  oblige  him  as 
such,  whether  it  be  that  he  does  that  which  he  cannot  do  but  as 
heir,  or  that  the  act  which  he  does  denotes  his  willingness  to  be 
heir.  The  meaning  and  use  of  this  rule  will  better  appear  from 
the  articles  which  follow.* 

IV. 

2708.  T%e  Heir  who  in  that  Quality  receives  Payment  of  a  Debt 
acts  as  Heir. —  The  heir  who  receives  that  which  he  has  no  right 

'^P^  te  niccession,  does  the  same  thing  as  if  he  subscribed  to  this  condition  in  the 
^-  And  when  there  is  no  testament,  the  engagement  is  nevertheless  the  same.  For 
^e  law  which  gives  the  succession  imposes  on  the  heir  that  is  to  succeed  to  it  the  same 
^l^tion  of  acqoitting  the  charges.  So  that  in  this  case  the  heir,  receiving  the  succes- 
000  from  the  law,  obliges  himself  in  the  same  manner. 

We  may  apply  to  this  engagement  of  the  heir  or  execntor  to  the  charges  which  are 
^posed  upon  him  by  the  deceased,  the  usage  of  the  ancient  Roman  law,  by  which  testa- 
^i^ts  were  made  by  an  imaginary  sale,  which  the  deceased  made  to  his  heir.  See  &e 
'^^  00  the  thirty-first  article  of  the  second  section  of  Bein  and  Executmn  in  general. 

^-  i,  C.  mde  Ugitim.  et  unde  coynat, 
I  ^  «,  C  dejwre  Mb.    See  the  following  articles. 

See  die  following  artidee. 

▼OL.  11.  13 
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to  receive  but  in  that  quality,  does  an  act  which  properly  belongs 
to  the  heir.*  As  if  he  receives  payment  from  one  that  is  debtor  to 
the  inheritance ;  for  by  receiving  it  he  dedaies  his  intention  to 
make  use  of  his  right  of  heir. 

V. 

2709.  And  if  he  pays  a  Debt  of  the  Succession.  —  If  the  heir 
makes  payment  of  a  debt  to  one  of  the  creditors  of  the  succession, 
he  thereby  declares  that  he  accepts  the  succession,  and  engages 
himself  to  acquit  the  charges,'  since  he  acknowledges  himself  to 
owe  what  he  pays,  and  which  he  does  not  owe  but  as  heir. 

VL 

2710.  y  he  takes  any  of  the  Ooods^  or  reaps  the  Fruits.  —  If  he 
who  is  called  to  an  inheritance  takes  any  of  the  goods  belonging 
to  it  after  that  it  is  open,  as  if  he  reaps  the  fruits  of  any  ground,  if 
he  cultivates  it,  if  he  farms  it  out,  if  he  takes  any  of  the  movables 
of  the  succession,  if  he  sells  them,  or  disposes  otherwise  of  them, 
and,  in  general,  if  he  takes  that  which  he  had  no  right  to  take  bat 
as  heir,  or  if  he  disposes  of  any  goods  of  the  succession  as  master 
and  owner,  he  makes  himself  thereby  heir.' 

VIL  ♦ 

2711.  Although  he  errs  in  the  FacL —  The  heir  who  has  taken 
possession  of  some  particular  thing  which  was  not  part  of  the  suc- 
cession, but  which  he  by  mistake  thought  did  belong  to  it,  does 
even  in  that  an  act  of  heir.  For  he  declares  his  intention  to  ac* 
cept  of  that  quality,  and  by  that  means  obliges  himself  to  it.^ 

VIII. 

2712.  He  who  disposes  of  the  Inheritance  makes  himself  Heir. — 
The  heir  who,  even  before  he  intermeddles  any  way  with  the  in- 
heritance, sells  it,  or  gives  it  to  another,  or  disposes  of  it  other- 
wise, makes  himself  heir,  and  remains  bound  for  all  the  charges  in 
the  same  manner  as  if  he  had  accepted  the  succession.  For  to 
sell  or  dispose  of  it  is  to  make  use  of  it  as  master.^ 

*  £.  so,  H*  tn/  2).  de  acqmr.  vd  omiSff .  kcered, 

'  X.  2,  C.  dejure  delib, ;  —  /.  8,  C.  de  imff,  test. 

s  4  7»  Inst,  de  hatred,  qud,  et  dijf.    Soe  the  text  qnoted  on  the  fourth  article. 

^  L,  88,  D,  de  aoquir,  vel  omitt.  hatred. 

^  L.^C.de  legaL    See  the  eighteenth  article  of  the  first  section  of  Uan  and  ExtaOen 
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IX. 

2713.  As  also  he  who  receives  a  Sum  of  Money  to  renounce  it,  — 
K  he  who  was  called  to  a  succession  receives  a  sum  of  money,  or 
any  other  thing,  to  renounce  it,  and  to  let  it  go  to  the  person  who 
has  right  to  succeed  in  his  place,  he  does  even  by  that  renunciation 
an  act  of  heir.  For  by  receiving  a  price  for  the  succession  he 
sells  it^ 

X. 

2714.  And  also  the  Executor  who  renounces  by  Collusion  with  the 
Heir  of  Blood.  —  If  the  testamentary  heir,  colluding  with  the  heir 
of  blood,  had  renounced  the  succession  in  order  to  leave  the  estate 
to  him,  and  that  even  without  any  valuable  consideration,  both  of 
them  designing  by  this  fraud  to  render  the  testament  altogether 
ineflfectual,  he  would  nevertheless  be  bound  to  pay  the  legacies 
aod  other  charges.  For  this  collusion  would  be,  in  a  manner,  a 
disposal  of  the  inheritance,  and  his  knavery  would  deserve  this 
JQst  punishment.™ 

XL 

2715.  And  Ukewise  he  who  has  embezzled  any  of  the  Effects.  — 
If  a  son,  or  other  heir  to  the  deceased,  who  should  pretend  to  ab- 
stain from  the  inheritance,  had  embezzled  any  of  the  effects  belong- 
ing to  it,  he  would  by  that  means  have  engaged  himself  to  the 
charges ;  for  his  condition  ought  not  to  be  any  better  for  having 
subtracted  the  effects  knavishly,  than  if  he  had  taken  as  heir  that 
which  he  has  embezzled  in  this  manner.'' 

XIL 

2716.  ^  he  embezzles  after  having  renounced^  he  is  guiUy  of 
T^ft* — It  would  not  be  the  same  thing  in  the  heir  or  executor, 
who.  afler  he  has  renounced  the  inheritance,  should  embezzle  or 
porlom  any  of  the  effects  belonging  to  it.     For  he  would  not  by 

■ 

>&  geaeral.  Altfaongh  the  text  quoted  on  this  article  speaks  onlj  of  him  who  has  sold  the 
inberitance,  ret  the  disposing  of  it  in  an  j  other  manner  has  the  same  effect 

L,  2,  Z).  n  qms  omias.  catu.  tatam,; — /.  1,  C  si  amiss,  sit  ocuis.  test.    See  the  foregoing 
^'ticie,  and  the  eighteenth  article  of  the  first  section  of  Heirs  and  Executors  in  general. 

^  L.  l^  \  ult.  D.  si  quis  omiss.  caus.  test,  ab  int.  vd  at.  m.  p.  h.  The  heir  of  blood  is  like- 
^  boand  for  the  legacies  in  this  case.  As  to  which  the  reader  may  consult  the  eigh- 
^th  and  nineteenth  articles  of  the  third  section  of  Testaments,  and  the  remarks  which 
•re  there  made  on  them. 

'  L.  71,  \  4jD.de  aogfutr.  vd  omiti.  hared. 
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this  act  render  himself  heir,  unless  the  circumstances  were  such  aa 
that  it  ought  to  have  this  effect ;  but  he  would  thereby  commit  a 
theft,  for  which  he  would  be  punished.® 

XIIL 

2717.  The  Next  of  Km^  being  instUuied  by  TestametUy  ccmnot  slide 
to  the  Legal  Succession  in  Prejudice  of  the  Legatees. — 1£  the  tes- 
tamentary heir  were  the  same  person  who  had  right  to  succeed  to 
the  testator  if  he  had  died  intestate,  and  he,  thinking  to  avoid  the 
payment  of  the  legacies  and  other  charges  imposed  by  the  testa- 
ment, should  renounce  the  testamentary  succession  and  cleave  to 
his  right  of  succeeding  to  the  deceased  as  dying  intestate,  he 
would  not  by  that  be  deprived  of  the  succession,!^  but  he  would 
nevertheless  be  bound  to  execute  the  testament  For  the  testator 
might  have  named  another  person  for  his  heir  or  executor,  and  be 
cannot  have  the  goods  of  the  deceased  unless  he  executes  his  wUL^ 

XIV. 

2718.  A  Minor  is  relieved  against  any  Act  he  has  done  as  Heir. 
—  The  heir  who  is  a  minor  cannot  do  any  act  of  heir  which  may 
engage  him  irrevocably  to  that  quality.  And  if  the  succession 
with  which  he  has  intermeddled  proves  to  be  burdensome,  he  is 
relieved  from  it' 

XV. 

2719.  If  the  Minor  who  is  relieved  has  for  his  Coheir  one  that  is 
of  Age,  the  said  Coheir  remains,  neveriheless,  Heir.  —  If  the  minor 
who  renounces  the  succession  which  he  had  already  accepted  had 
a  coheir  of  full  age  who  had  likewise  accepted  the  inheritance  for 

®  L.ll^^vk.D.de  aequir,  vd  omitt,  kcered, 

P  L.  17,  \  I,  D,de  acquir.  vd  omiU.  haered. 

4  L.\yD.  si  quis  omits,  eatu.  test.; — d.  I.  §  9,  inf. ;— /.  3,  C  si  omiss*  sit  omu.  test.  We 
most  observe  on  this  rule,  that,  in  the  provinces  of  France  which  are  governed  by  their 
cnstoms,  if  the  testator  charges  his  heir  at  law  with  more  than  he  has  power  to  give  away 
by  the  cnstom,  the  said  heir  may  stick  to  his  right  which  belongs  to  him  by  the  costom, 
and  get  the  dispositions  of  the  testament  to  be  reduced  in  so  lar  as  they  encroadi  on  his 
light.    For  the  testator  could  not  dispose  to  his  prejudice. 

''  Z.  57,  4  ItD.de  acq.  vd  (m.  hand.  See  the  tenth  and  following  articles  of  the  first 
section  of  Beseissions  and  Restitution  of  Things  to  their  First  Estate.  The  creditors  can 
suffer  no  manner  of  inconvenience  from  a  minor's  renouncing  an  inheritance  which  he 
had  accepted.  For  seeing  there  is  always  an  inventory  made  of  the  goods  when  the  heir 
that  succeeds  is  a  minor,  the  said  inventory  preserves  the  rights  of  the  creditors,  and  the 
minor  is  as  it  were  an  heir  with  the  benefit  of  an  inventory. 
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his  portion,  the  said  coheir  will  nevertheless  remain  heir  after  the 
minor  has  renounced.  But  he  will  be  liable  to  the  charges  only 
for  his  own  portion,  and  will  not  be  bound  for  those  which  fell  to 
the  share  of  the  minor;  the  creditors  preserving  their  rights  in 
order  to  prosecute  them  pursuant  to  the  rules  which  have  been 
explained  in  the  ninth  section  of  the  first  title.* 

XVI. 

2720.  We  must  add  to  the  foregoing  Rules  those  of  the  following 
Section. —  One  may  be  able  to  judge  by  the  rules  explained  in 
this  section,  and  by  the  examples  of  the  cases  which  have  been 
here  quoted,  what  are  the  acts  which  may  engage  one  in  the  qual- 
ity of  heir  or  executor.  And  it  will  be  easy  to  apply  to  the  partic- 
ular facts  which  may  happen,  and  to  the  circumstances,  the  use  of 
these  rules,  together  with  those  which  shall  be  explained  in  the 
following  section.* 


SECTION   II. 

op  the  acts  which  have  sobfe  relation  to  the  quality  of 
hbir  or  executor,  but  which  do  not  engage  one  in  it. 

Art.  L 

2721.  7b  act  as  Beir^  it  is  necessary  that  he  who  acts  should  know 
HuUhe  is  such,  —  The  acts  which  an  heir  or  executor  may  chance 
to  do  whilst  he  is  ignorant  of  the  death  of  the  person  to  whom  he 
succeeds,  and  when  he  acts  upon  other  considerations,  put  him 
tuider  no  manner  of  engagement  For  to  act  as  heir  it  is  neces- 
sary that  the  person  who  acts  should  know  that  he  is  such,  and 
that  the  succession  be  open,  that  is  to  say,  that  the  person  to  whom 
he  has  a  right  to  sucoeed  is  dead.  Thus,  he,  who,  being  presump- 
tive heir  to  a  person  that  is  absent,  whether  he  be  instituted  by 
testament  or  has  a  right  to  succeed  in  case  the  said  person  dies 
intestate,  took  care  of  his  affairs  during  his  absence,  and  continues 
to  take  the  same  care  after  his  death,  before  he  knows  any  thing 
of  bis  death,  does  not  engage  himself  to  the  inheritance.    And  he 


'  L  61,  D.  de  acqmr.  vd  umiU.  keared.    See  the  remark  on  the  foregoing  arttde. 

^  This  artide  is  a  oonseqaenoe  of  the  foregoing  articles,  and  of  the  foUowing  section. 

13* 
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would  be  as  little  engaged  if  he  were  ignorant  that  he  was  heir, 
although  he  knew  of  the  death  of  the  said  person.* 

IL 

2722.  And  Ihat  the  Act  proceed  from  no  other  Cause.  —  It  may 
so  happen  that  an  heir  or  executor,  who  knows  of  the  death  of 
the  person  to  whom  he  is  to  succeed,  may  do  some  acts  which  in 
their  own  nature  would  be  reckoned  acts  of  the  heir,  but  which  bv 
the  circumstances  are  to  be  distinguished  from  them.  Thus,  for 
instance,  if  a  son  who  was  living  in  a  house  which  his  father  had 
given  him  the  use  of  during  pleasure  continues  to  dwell  in  it  for 
some  time  after  his  father's  death,  without  declaring  his  mind 
whether  he  will  be  heir  to  his  father  or  not ;  this  possession  which 
he  has  of  the  house  will  not  be  a  sufficient  reason  for  concluding 
that  it  is  as  master  and  owner  of  the  house  that  he  has  continaed 
to  live  in  it  since  his  father's  death ;  and  it  will  be  no  hindrance  to 
him  why  he  may  not  renounce  the  inheritance,  if  nothing  else  has 
engaged  him  in  it.  For  although  his  precarious  title  vras  at  an 
end  by  his  father's  death,  yet  this  bare  detention  of  a  house  which 
is  part  of  the  inheritance,  having  no  relation  to  the  quality  of  heir, 
would  oblige  him  only  to  pay  the  rent  of  the  house  to  him  who 
shall  succeed  as  heir,  or  to  the  creditors  of  the  inheritance.^ 

HL 

2723.  The  JEkir  at  Law  who  knows  not  that  there  is  a  Tsstan^enl 
does  not  approve  it  by  decloHng  himself  Heir.  —  It  is  not  alw^vs 
enough  to  make  an  heir  liable  to  the  charges  of  the  inheritance, 
that  he  does  some  act  as  heir,  even  although  he  knows  that  he  is 
heir,  and  also  that  the  person  to  whom  he  is  to  inherit  is  dead,  it 
he  is  ignorant  by  what  title  he  is  to  succeed.  Thus,  for  example, 
if  one  who  had  right  t9  succeed  to  a  person  dying  intestate  is  by 

*  L,  19,  D.  de  aeguir.  vd  omitt.  haartd, ; — L  27,  eod, 

^  L.  1,  C,  de  Ttpud.  vd  abst.  hared,  ;  —  l.  4,  C.  und.  legit,  d  unde  cognatL  Wo  iLare  in  this 
mie  put  the  case  of  another  honse  different  from  that  wherein  the  father  of  the  said  pei^ 
son  lived,  that  we  might  speak  onlj  of  the  &ct  of  the  bare  dwelling  in  a  houae  bclongii}^ 
to  the  inheritance,  and  to  avoid  the  jumbling  together  other  acts  of  an  heir,  'which  this 
son  wonld  be  obliged  to  prevent,  with  respect  to  the  movables  and  papers  which  shooM 
happen  to  be  in  the  house  where  the  father  lived,  if  after  his  death  the  son  shoald  contianf 
to  dwell  in  it.  For  by  reason  of  the  said  movables  and  papers,  the  son  would  be  obli^rd 
to  get  them  speedily  sealed  up,  in  order  to  have  an  inventory  taken  of  them,  unless  he  fa^ 
a  mind  to  enter  licir  simply  and  purely,  without  the  benefit  of  an  inventory.  See,  in  rela- 
tion to  what  is  said  of  a  precarious  possession,  the  second  and  thirteenth  artidea  of  tba 
first  section  of  the  Loan  oJf"I%ingg  to  he  restored  in  Spede. 
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the  said  person  institnted  his  heir  by  a  testament,  and  he,  knowing 
nothing  of  the  said  testament,  enters  to  the  succession  as  next  of 
kin,  and  the  legatees  should  come  afterwards  and  set  up  a  tes« 
tament,  which  would  engage  him  in  such  charges  that  he  would 
choose  rather  to  renounce  the  inheritance  than  to  keep  it,  he  might 
abstain  from  it :  and  he  would  cease  to  be  heir  in  the  same  man- 
ner as  one  who  is  instituted  by  a  testament,  and  who,  believing  it 
to  be  a  good  will,  and  not  being  next  of  kin,  had  entered  to  the 
succession,  of  which  he  should  happen  to  be  afterwards  deprived 
on  account  of  the  nullities  which  should  be  discovered  in  the  said 
testament* 

IV. 

2724.  We  must  disHnguUh  the  Motives  of  the  Acts.  —  First  Ex- 
ample. —  Among  the  acts  which  an  heir  or  executor  may  do,  it  is 
necessary  to  distinguish  between  those  which  can  have  no  other 
cause  besides  an  intention  which  implies  the  acceptance  of  the  in- 
heritance, and  those  which  may  proceed  from  other  causes,  and 
from  which  it  does  not  necessarily  follow  that  he  who  does  them 
is  heir.  Thus,  what  one  does  out  of  a  motive  of  duty,  as  if  the 
son  takes  care  to  bury  his  father,  this  office  which  he  does  to  his 
deceased  parent  is  not  reputed  to  be  acting  as  heir.  Thus,  the 
heir  who,  while  he  is  deliberating  whether  he  shall  accept  or  not, 
lays  up  the  effects  of  the  succession  in  safety,  does  not  declare  by 
that  action  that  he  is  heir.  But  in  these  and  the  like  cases,  it  is 
by  the  quality  of  the  acts,  and  the  circumstances,  that  we  distin- 
guish what  is  to  be  looked  upon  as  an  acting  as  heir,  and  what 
ought  not  to  have  that  effect^ 

V. 

2725.  Second  Example.  —  The  heir  who,  without  any  design  of 
accepting  this  quality,  but  barely  to  prevent  the  loss  or  ruin  of  a 
thing  belonging  to  the  inheritance,  takes  some  care  of  it,  or,  having 

*■  L.t2^D.dB  aoqimr.  vel  cnUtL  hartd.  Although  the  dispositions  of  testaments  which 
load  the  heir  too  moch  msj  he  lednced,  as  shall  be  shown  in  the  third  title  of  the  fourth 
book,  and  in  the  fourth  title  of  the  fifth  book ;  yet  seeing  there  may  be  dispositions  which 
are  not  subject  to  this  reduction,  as  shall  be  explained  in  the  same  places,  and  that  other 
consideratioiis,  and  even  that  of  being  engaged  in  lawsuits  about  the  said  reductions,  may 
oblige  the  testamentaiy  heir  not  to  accept  the  conditions  of  the  testament,  there  may  be 
cases  where  the  rule  explained  in  this  article  may  hare  its  use. 

^  L.  90,  D.  de  aojm.  vd  omttt.  haered^f^d.  /.  20,  f  1 ;  —v.  /.  4,  D,  de  nlig.  et  manpt. 
Jun. 
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some  just  reaaon  to  believe  it  to  be  his  own,  takes  possessioii  of 
it,  does  not  thereby  engage  himself  to  be  heii,  provided  that  the 
ciicomstanoes  show  his  intention  and  his  integrity.* 

VL 

2726.  Another  Example.  —  If  the  heir  was  in  partnership  with 
the  deceased,  to  whom  he  was  to  saoceed,  or  if  they  had  something 
in  common'together,  and  this  partner  who  was  institated  heir,  ex« 
ercising  his  right,  after  the  death  of  the  other,  to  the  thing  which 
belonged  to  them  in  common,  does  it  in  such  a  manner  as  to  re- 
strain himself  to  his  own  proper  right,  without  confounding  it 
with  the  right  which  belonged  to  the  deceased,  and  which  by  the 
quality  of  heir  had  accrued  to  him ;  those  acts,  being  confined  to 
his  own  proper  right,  will  not  be  a  sufficient  ground  to  dedaie  him 
heir,  no  more  than  the  care  which  he  may  have  taken  of  the  thing 
belonging  to  him  in  common  with  the  deceased.' 

VII. 

2727.  When  one  is  forced  to  act  as  JSetr,  it  does  not  engage 
him.  —  If  it  has  happened  that  an  heir  has  been  forced  by  any  per- 
son to  do  some  act,  which,  if  he  had  been  at  his  own  free  liberty 
when  he  did  it,  would  have  made  him  heir,  the  said  force,  being 
well  proved,  would  render  the  act  of  no  effect,  and  he  would  never- 
theless be  admitted  to  renounce  the  succession^ 

VIIL 

2728.  Precautions  to  be  taken  by  ike  Heir^  who  is  afraid  lest  he 
should  engage  himself  by  some  Act  —  The  heir  or  executor,  who 
should  find  himself  under  a  necessity  of  doing  some  acts  which 
he  feared  might  be  made  use  of  to  tie  him  down  to  the  acceptance 
of  that  quality,  may  beforehand  declare  his  intention  by  some  in- 
strument in  writing,  wherein  he  may  protest  that  what  he  does  or 
shall  do  shall  be  without  taking  upon  him  the  quality  of  heir,  bat 
barely  either  for  preserving  the  goods  of  the  succession,  or  for  the 
other  causes  which  may  oblige  him  to  act,  and  which  he  may  spe- 
cify in  his  protest  And  in  this  case,  if  what  he  has  done  appears 
to  be  sincere,  the  acts  done  pursuant  to  this  protest  will  do  him 
no  manner  of  prejudice.    It  is  by  the  means  of  this  precaution 

*  L.  20,  D.  de  aeqmr,  vd  onwtt.  Aterad. 
'  L,  78,  D,  de  aagmr,  vdcmiU.  hand. 
S  L.  85,  Z).  de  acquir.  vd  omiU,  hated. 
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that  the  heirs  who  are  not  willing  to  engage  themselves  to  accept 
the  snooession  ong^t  in  snch  like  oases  to  provide  for  their  seen- 


SECTION  III. 

of  the  bpfect8  and  consequences  of  the  acceptance  of  the 

inheritance. 

Art.  L 

2729.  Two  EffecU  of  the  Acceptancej  the  Bight  to  the  Goods 
and  the  Possessiofk  —  It  is  necessary  to  distingoish  two  effects  of 
the  acceptajice  of  the  inheritance.  One  is,  that  which  makes 
heir  or  executor  master  of  all  the  goods,  and  of  all  the  rights  be- 
longing to  the  snccession,  although  he  be  not  as  yet  in  possession 
of  them;  and  the  other  effect,  which  is  a  consequence  of  the 
fonner,  is,  that  he  may  take  possession  of  them.  The  heir  be- 
comes master  of  the  goods  by  a  bare  act,  by  which  he  declares  or 
signifies  that  he  is  heir,  although  as  yet  he  possesses  no  part  of 
the  inheritance.*  And  he  does  not  acquire  the  possession  of  the 
goods  till  he  begins  to  possess  them  according  to  the  rules  which 
have  been  explained  in  the  title  of  Possession, 

IL 

2730.  The  Possession  is  not  necessary  to  one^s  becoming  Heir. 
—  Ab  soon  as  the  heir  or  executor  has  done  any  act  which  en- 
gages him  in  that  quality,  wheth»  he  possesses  the  goods  of  the 
inheritance,  or  a  part  of  them,  or  even  although  he  has  none  of 
them  in  hb  possession,  yet  he  may  exercise  the  rights  belonging 
to  the  heir  or  executor,  and  he  is  likewise  bound  for  all  the 
charges.** 

Ill 

2731.  7%tf  Acceptance  of  the  Succession  is  carried  back  to  the 
Time  of  the  Death  which  laid  the  Succession  open,  —  Seeing  the 
heir  or  executor,  who  accepts  the  succession  only  some  time  after 

L.  90,  ^l^D.de  acqmr.  vd  mniit.  hand, ; — L  14,  ^  8,  D.  die  rdig,  H  aumpt^fim. 
^  L,t^adejur,deUb.    See  the  leoond  vtids  of  the  fint  wctioii.    L.  U  D.  d§  honor. 
poM.   See  die  foUowing  article. 

I*.  88|  2).  <fa  oogiitr.  vd  omiU.  ktand. 
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the  death  of  the  person  to  whom  he  succeeds,  is  reputed  heir  or 
executor  from  the  moment  of  the  said  death,  as  has  been  said  in 
another  place ;  ^  all  the  goods  which  augment  and  all  the  chafes 
which  diminish  the  inheritance,  after  the  said  death,  will  fall  to 
him.  And  whatever  has  been  laid  out  for  the  preservation  of  the 
goods,  or  acquitting  of  the  charges,  whether  it  was  by  a  curator,  if 
there  was  any,  or  by  other  persons,  will  be  on  his  account,^  unless 
he  has  good  reasons  for  not  approving  the  said  disbursements. 

IV. 

2732.  "Effect  of  the  Acceptance^  to  oblige  to  pap  all  the  Qiarges. 

—  The  heir  who  is  of  age,  and  who  has  once  taken  upon  him  that 
quality  without  the  benefit  of  an  inventory,  enters  irrevocably  into 
all  the  engagements  which  are  the  consequences  thereo£* 

V. 

2733.  Another  Effect^  the  Right  of  transmitting  the  Inheritance. 

—  There  is  another  effect  of  the  acceptance  of  the  successioiii 
which  is  the  right  that  it  gives  to  the  heir  or  executor,  if  he  hap- 
pens to  die  after  this  acceptance,  to  transmit  or  convey  the  in- 
heritance to  his  heir  or  executor.  This  is  that  right  which  is 
called  the  right  of  transmission  of  the  inheritance,  which  we  shall 
treat  of  in  its  proper  place.'  And  it  is  enough  here  barely  to 
mention  it. 

VL 

2734.  In  what  Sense  the  Acceptance  regards  the  Goods  which 
do  not  remain  in  the  Inheritance.  —  Although  the  acceptance  of 
the  succession  is  limited  to  the  goods  which  remain  therein  after 
the  death  of  the  person  to  whom  the  heir  or  executor  succeeds, 
and  does  not  extend  to  those  goods  to  which  the  right  that  the 
deceased  had  did  determine  by  his  death,  as  has  been  observed 
in  another  place ;  <  yet  the  heir  or  executor  does  nevertheless  take 
possession  of  those  sorts  of  goods,  whether  it  be  to  preserve  them 
for  the  persons  to  whom  they  are  to  be  restored,  as  if  they  were 

®  See  the  fifteenth  article  of  the  first  fection  of  the  first  title. 
^  L.  136,  Z>.  de  reg.jwr. ;  — /.  28|  \uU,D,dR  sHp.  §erv. 

*  See  the  ninth,  tenth,  eleventh,  and  twelfth  articles  of  the  first  section  of  the  first  title, 
and  the  sixth  section  and  the  other  following  sections  of  the  same  title. 
'  See  the  tenth  section  of  the  title  of  TeHammU. 
B  See  the  fifth  article  of  the  first  section  of  Ban  and  Exeeuton  in  generaL 
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goods  substitated,  or  even  to  continae  to  reap  the  fimits  of  them, 
according  to  the  conditions  of  the  sabstitation.  And  he  enters 
likewise  into  the  engagements  which  the  deceased  was  under  in 
relation  to  the  said  goods.  Thus,  for  example,  if  the  deceased 
had  damnified  them,  the  heir  or  executor  would  be  bound  for  the 
damages  which  the  owners  had  suffered,  and  for  the  charges  of 
the  said  goods  which  the  deceased  had  failed  to  acquit  during  the 
time  that  he  enjoyed  them. 


SECTION    IV. 
of  renouncing  the  inheritance. 

Art.  L 

2735.  Every  Heir  may  renounce  the  Successiork  —  Every  heir 
or  executor  is  at  liberty  to  accept  the  succession,  or  to  abstain 
from  it,  and  to  renounce  it ;  provided  he  has  not  done  any  act 
which  may  have  engaged  him  in  that  quality.* 

IL 

2736.  How  the  Succession  is  renounced. — The  heir  or  executor, 
who  has  a  mind  to  renounce  the  succession,  may  do  it  by  acts 
which  signify  his  intention  so  to  do.  Thus,  he  might  cause  notice 
to  be  given  to  the  creditors,  and  to  the  legatees,  that  he  will  not 
accept  the  succession,  and  that  he  renounces  it  He  might  like- 
wise make  such  a  declaration  to  the  person  who  has  the  right  to 
succeed  in  his  place.  And  this  renunciation  ought  to  be  made 
either  judicially,  or  otherwise  by  some  act  intimated  to  the  party 
to  whom  notice  ought  to  be  given,  and  executed  honestly  and 
fairly.'* 

IIL 

2737.  In  order  to  renounce^  it  is  necessary  thai  one  should  know 
Au  Right  J  and  that  the  Succession  be  open,  —  As  in  order  to  act  as 

'  1. 13,  D.  de  acq,  vd  mrnU,  heend, 
I"  95,  D.  de  acq.  vd  tmitt.  hatred.  Seeing  the  rennndatioii  of  the  snceeflsion  may 
l^re  coQseqiiences  which  make  it  necessary  that  there  should  remain  proofs  of  it,  whether 
« tie  for  the  discharge  of  the  heir  or  executor  who  renoances,  or  for  the  behoof  of  the 
r<^rson  who  has  right  to  sacceed  in  his  default,  or  for  the  interest  of  the  creditors ;  the  rc- 
Qaodaiion  cannot  be  well  done  bat  bj  some  pnblic  instrument  in  writing,  which  may  be 
^^10*0  to  all  parties  concerned. 
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heir  or  executor  it  is  necessary  that  the  heir  or  executor  shoold 
know  the  death  of  the  person  to  whom  he  is  to  succeed,  and  that 
he  should  know  likewise  that  he  is  called  to  the  inheritance,*'  so  it 
is  also  necessary,  in  order  to  renounce  the  succession,  that  the  heir 
or  executor  be  not  ignorant  of  the  said  death,  nor  of  his  own  right 
to  succeed.  For  in  order  to  renounce  a  ri^t  it  is  necessary  that 
the  person  who  renounces  shooM  have  it  in  his  power  to  acquire 
it,^  and  know  of  it* 

IV. 

2738.  The  Hsir  who  has  renounced  cannot  afterwards  retract.^ 
Although  the  renunciation  of  the  succession  seems  to  have  no 
other  effect  but  to  free  him  who  might  be  heir  or  executor  from 
that  quality,  without  obliging  him  to  any  thing,  yet  it  has  this  effect, 
that  he  who  has  once  renounced  a  succession  cannot  afterwards 
claim  it  if  the  person  who  had  right  to  succeed  in  this  defauH;  has 
taken  his  place.  Thus  the  heir  who  has  renounced  has  engaged 
himself  to  the  oth»  who  succeeds  in  his  place,  to  let  him  enjoy 
peaceably  the  inheritance,  whereof  he  has  relinquished  to  him  di 
the  effects  and  the  charges.' 

V. 

2739.  One  cannot  renounce  the  Inheritance  m  ParL — As  the  heir 
or  executor  cannot  divide  his  acceptance  of  the  inheritance,  to  take 
one  part  of  it,  and  leave  the  rest,  as  has  been  said  in  the  fifth  arti- 
cle of  the  third  section ;  so  neither  can  he  divide  his  renunciation, 
by  relinquishing  one  part  of  the  inheritance,  and  keeping  the  re- 
mainder.   But  he  ought  either  to  renounce  the  whole  succession, 

or  to  keep  it  entire.' 

« 

*  See  the  first  article  of  the  second  flection. 

^  X.  16,  D.  <fe  acqidr.  vd  omiti.  pots. ; — /.  4,  eod. 

*  /a  S3,  Z).  de  00^.  vd  omitL  haartd.  This  role  has  no  relation  to  the  renmicialions  of 
daaghten,  of  which  mention  has  been  made  in  the  preamble  of  Ae  second  section  of  Bart 
and  ErtfoOon  in  genend.  For  those  renunciations  concern  onlj  snocessions  to  come,  and 
are  founded  on  motires  which  render  them  Iswftil  and  honest,  and  eonseqnentlj  reasona- 
ble ;  whereas  it  would  be  nndWl  and  nnreasonable  that  an  heir  should  renounce  a  snooes- 
sion,  unless  it  were  under  the  drcumstances  mentioned  in  the  article. 

'  JL  1,  C  die  ddo.  If  the  heir  who  has  renounced  should  afterwards  repent  of  it,  whilst 
all  things  are  yet  entire,  no  other  penon  haTing  appeared  to  claim  the  inheritance,  nodi- 
ing  would  hinder  him  from  resuming  his  right 

8  X.  SO,  a  dejwn  dM. 
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TITLE    IV- 

or  FABTinONS  AMONG  C0HEIB8. 

2740.  It  is  an  engagement  which  all  persons  are  under  who 
have  any  thing  in  common  among  them,  to  come  to  a  partition 
when  any  one  of  them  desires  it.  For  they  may,  indeed,  all  of 
them  have  the  joint  enjoyment  of  the  thing  which  belongs  to  them 
in  common,  if  this  undivided  enjoyment  thereof  be  agreeable  to 
them,  and  suit  with  their  conveniency ;  but  if  any  one  of  them  is 
desirous  to  have  his  portion  to  himself,  it  would  be  contrary  to 
justice  and  to  good  manners  to  force  him  to  have  it  always  undi* 
vided,  since  that  would  be  a  perpetual  occasion  of  strife  and  con- 
tention among  them,  as  has  been  observed  in  another  title.* 

2741.  As  we  have  explained  in  the  same  place  the  mutual  en- 
gagements of  those  who  have  any  thing  in  common  together  with- 
out a  covenant,  so  we  have  there  set  down  the  rules  which  have 
relation  to  their  engagement  of  dividing  the  common  thing,  and 
the  said  rules  may  be  applied  to  partitions  among  coheirs.  But 
since  we  have  not  ihere  explained  this  kind  of  partition  in  particu- 
lar, nor  even  in  general  the  nature  of  partition,  which  is  of  greater 
extent  among  coheirs  than  among  all  other  persons,  we  shall  ex- 
plain in  this  title  all  that  belongs  to  this  matter,  both  what  has  not 
been  explained  in  that  other  title,  and  what  is  necessary  to  be  ex- 
plained here. 

2742.  If  any  reader  shall  find  fault,  that  we  have  not  inserted 
tmder  this  title  that  rule  of  the  Roman  law  which  relates  to  parti- 
tions which  parents  may  make  of  their  goods  amongst  their  chil- 
dren, he  may  see  what  is  said  on  this  subject  in  the  preamble  of 
the  first  section  of  the  title  of  Testaments. 

2743.  It  is  proper  to  acquaint  the  reader  here,  that  although  it 
ought  be  expected  that  we  should  explain  under  this  title  the  mat- 
ter of  eoUation  of  goods  which  the  coheirs  are  bound  to  bring  into 
the  mass  of  the  inheritance,  in  order  to  be  comprised  in  the  parti- 
tion, yet  we  shall  not  treat  of  it  here.  For  this  matter  takes  in  a 
great  many  particulars  which  ought  to  be  distinguished  from  the 
matter  of  partitions,  and  it  shall  be  explained  in  a  separate  title  by 
itself^  which  shall  be  the  fourth  of  the  second  book* 

*  BeediedefcndiMticleofthaaeooiidflectkm  OfAimewh^diamxteian,^ 
▼OL.  II.  14 
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SECTION    I. 
op  the  nature  op  partition,  and  in  what  bianner  it  is  made. 

Art.  L 

2744.  Ikfinition  of  Partition. —  The  partition  of  the  goods  of 
the  inheritance  among  coheirs  is  nothing  else  bat  the  exercise  of 
the  right,  which  they  have  all  of  them  reciprocally,  to  take  out  of 
the  goods  which  belong  to  them  in  common  each  of  them  one 
portion  separated  from  the  portions  of  the  others,  which  is  to  be  to 
him  in  lien  of  the  undivided  share  which  he  had  in  the  whole.* 
And  it  is  the  same  thing  in  all  other  partitions  of  a  thing  which 
two  or  more  persons  have  in  common.  For  those  who  have  any 
thing  in  common  among  them  cannot  be  compelled  to  possess  it 
always  jointiy  and  in  common.  Thus,  every  one  of  the  coheirs 
may  oblige  the  rest  to  come  to  a  partition  of  the  inheritance.^ 

IL 

2745.  Partition  is  as  an  Exchange. — It  follows  from  this  natnre 
of  partition,  that  it  is  as  it  were  an  exchange,  which  the  parties 
who  divide  make  among  themselves ;  the  one  giving  his  right  in 
the  thing  which  he  relinquishes  for  the  other's  right  in  that  which 
he  takes  to  himself.  Thus,  for  instance,  when,  in  a  partition  kmong 
two  coheirs,  the  one  takes  a  certain  estate  in  land  for  his  share,  the 
other  a  house,  he  who  takes  the  land  retains  the  right  which  he 
himself  had  to  the  one  half  of  it,  and  acquires  the  right  which  his 
coheirs  had  to  the  other  half;  and  he  who  takes  the  house  retains 
in  the  same  manner  the  right  which  he  himself  had  to  the  one  half 
of  it,  and  acquires  the  other  half  which  belonged  to  the  other.^ 

IIL 

2746.  Or  (M  a  Sale.  —  The  partition  being  considered  under 
another  view  may  be  compared  to  the  contract  of  sale.  For  al- 
though one  of  the  coparceners  does  not  buy  any  thing  from  the 
other,  yet  they  estimate  among  themselves  that  which  they  are  to 
divide,  and  every  one  of  them  takes  a  share  of  the  goods  in  pro- 

'  L.  1,  D.fam,  erciae,; — /.  8,  C.  eod, 

^  L.  43,  D.  Jhm,  ercuc»    See  the  eleventh  article  of  the  second  section  Cff  thoae  u^ 
chance  to  have  any  Thingy  &c. 
"^  L,  77,  4  IS,  Z>.  <fe  kgai,  S;  — 2.  SO,  M*  tn/.  D.Jhm,  erdae. 
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portion  to  the  share  which  he  had  in  the  price  which  they  set  npon 
all  the  goods  of  the  inheritance.^ 

IV. 

2747.  AU  tiie  Chads  of  the  hiheriUmce  care  divided.  —  The  par- 
tition ought  to  take  in  all  the  goods  without  exception,  movables 
and  immovables,  rents,  debts  owing  to  the  estate,  and,  in  general, 
all  sorts  of  effects  whatsoever  that  are  in  the  succession,  and  which 
ooght  to  go  to  the  heirs.*  We  must  likewise  take  in  among  the 
goods  that  are  to  be  divided,  those  which  the  heirs,  or  any  one  of 
them,  are  bound  to  bring  into  the  mass  of  the  inheritance,  pursu- 
ant to  the  rules  which  shall  be  explained  in  the  title  of  Collation  of 
Goods,  But  if,  after  the  partition  has  been  made,  there  should  ap- 
pear goods  which  had  not  been  comprised  therein,  it  would  be 
reformed,  or  a  new  partition  would  be  made,  either  of  the  whole 
estate,  or  only  of  those  goods  which  were  omitted.' 

V. 

2748.  And  likewise  all  the  Charges.  —  As  the  heirs  divide  all 
the  goods  of  the  inheritance  which  they  know  of,  so  they  ought 

^  L.  1,  C  comm.  utriutqve  judie,  tarn  fomil.  q.  e,  d.  Seeing  the  Tilnatioiis  which  co- 
Iiein  make  amoDg  themselTes  of  the  goods  which  thej  diyide  are  of  no  other  use  bnt  to 
Militate  die  giying  to  every  one  of  them  so  mach  of  the  goods  as  he  ought  to  have  for 
bis  portion,  this  comparison  of  partition  to  the  contract  of  sale  is  limited  to  the  idea 
which  is  given  of  it  in  this  article;  and  as  it  has  not  the  other  marks  of  this  contract,  so 
it  ought  not  to  have  the  consequences  thereof.  Thns,  the  coheirs  who  divide  the  goods 
of  the  inheritance  are  not  bound  to  pay  the  fines  of  alienation,  and  the  other  dues  which 
might  be  demanded  in  a  contract  of  sale,  not  even  as  to  the  moneys  which  one  of  the  co- 
hdzB  may  be  obliged  to  pay  in  to  his  coheir  to  make  their  shares  equal,  which  is  called 
the  halance  of  the  partition.  Which  happens  when  it  is  not  possible  to  divide  all  the 
goods  of  the  saccession  in  such  a  manner  as  to  make  all  the  portions  equals  as  when 
there  are  some  goods  that  cannot  be  divided,  and  which  exceed  the  value  of  one  share ; 
or  when  it  is  altogether  impossible  to  divide  the  goods  into  equal  portions  widiont  oblig- 
ing the  one  to  pay  in  some  money  to  the  other  for  rendering  the  shares  equal.  For  in 
these  cases  there  is  this  difference  between  the  money  given  for  balancing  the  shares,  and 
the  price  in  a  sale,  that  in  the  contract  of  sale  the  buyer  had  no  right  in  the  thing  that  is 
sold,  and  he  porchases  it  entirely  by  a  commerce,  wherein  he  engages  himself  voluntarily. 
Bot  in  a  partition,  he  who  pays  in  the  money  had  a  right  in  the  whole  thing  which  he 
takM,  and  a  right  which  came  to  him  by  a  title  independent  of  his  will.  Thus  he  does 
Qot  bay  any  thing,  but  being  engaged  to  take  for  his  portion  some  of  the  goods  which 
ve  of  greater  value  than  what  his  share  amoimts  to,  he  is  obliged  to  make  the  condition 
of  his  coheir  equal  to  his  own.  So  that  this  return  of  money  being  only  an  accessory 
that  is  essential  to  the  partition,  it  does  not  change  the  nature  of  it,  but  becomes  a  part 
thereof,  and  does  not  give  to  the  partition  the  characters  of  a  contract  of  sale,  which  are 
quite  different. 

•  L  2,  D.famU.  eraacz—l,  25,  4  20,  soc/.  '  L.  20,  4  4,  D,fam.  erciac. 
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likewise  to  divide  the  debts  owing  by  the  deceased,  and  the  other 
charges.  For  there  are  no  more  goods  than  what  remain  after 
all  the  charges  are  deducted.' 

VL 

2749.  Wamamiyfar  Emctions^  amdfor  the  Charges.  —  If  after  the 
partition  there  appear  any  new  charges,  whether ''they  be  debts  or 
others,  or  if  any  of  the  lands  divided  be  evicted,  the  heirs  shall 
warrant  one  another  against  such  evictions,  and  shall  do  one  an- 
other justice  reciprocally,  either  by  a  new  partition  or  otherwise, 
pursuant  to  the  rules  which  shall  be  explained  in  the  third  sec* 
tion.^ 

VIL 

2750.  EqualUy  of  the  OmdUion  of  the  Oopareeners.  —  The  goods 
and  the  charges  are  divided  among  the  coheirs  according  to  the 
portions  which  they  have  in  the  inheritance,  so  as  that  what  every 
one  has  for  his  portion  be  estimated  on  the  same  foot  with  what 
the  others  have  for  theirs ;  and  that  they  bear  likewise  their  re- 
spective proportions  of  the  charges,  making  their  condition  always 
as  equal  as  is  possible,  both  as  to  the  advantages  and  disadvan- 
tages in  the  goods  and  in  the  charges.^ 

VIIL 

2751.  ythe  Equality  cannot  be  exacts  in  what  Mamner  it  is  to  he 
supplied,  —  If  the  goods  and  charges  which  are  to  be  divided  are  of 
such  a  nature  that  it  is  not  possible  to  give  to  all  goods  of  the  same 
quality,  and  to  divide  the  charges  equally,  and  in  such  a  man- 
ner as  that  the  condition  of  every  one  may  be  equal  to  that  of  the 
others,  this  equality  is  made  up  by  joining  to  the  goods  of  the  great- 
est value  the  heaviest  charges,  or  by  indemnifying  in  some  other 
way  those  who  should  suffer  any  disadvantage,  either  by  returns 
of  money  from  one  share  to  another,  or  by  other  accommodations 
which  may  as  much  as  is  possible  render  equal  the  condition  of 
the  coheirs.  Thus,  for  example,  if  in  order  to  have  the  use  of  a 
house,  or  other  tenement,  which  falls  to  the  lot  of  one,  it  should  be 
necessary  to  subject  to  some  service  another  house  or  tenement 
which  is  in  the  lot  of  another,  this  service  ought  to  be  established, 

K  L.  1,  D.  d«  honor,  poaaeu, ;— /.  39,  \  l^D.de  verb*  tignif, 
^  Z.  25,  ^^  20  €l  21,  D,fam.  ercuc.  See  the  third  section. 
'  L.  19,  inf.  D.fam,  erdoeund. 
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and  the  inconvenieiiee  thereof  ought  to  be  otherwiee  made  amends 
for,  either  by  the  valuatioii  of  the  lands  and  tenements,  or  in  fiomo 
other  manner.  And,  in  fine,  the  coparceners  ought  mutually  to 
bear  with  some  inconvenience  for  the  ease  and  conveniency  of 
one  another,  and  always  to  prefer  that  which  is  most  advantageous 
for  them  all  in  general,  to  what  might  be  ibr  the  interest  of  any 
one  of  them  in  particular,^ 

IX. 

2752.  Whai  the  Deceased  owed  to  the  Heir  is  reckoned  Part  of 
the  Ckcurges. — We  must  reckon  among  the  charges  of  the  inherit- 
ance that  which  the  deceased  may  have  owed  to  one  of  the  heirs* 
For  here  the  quality  of  debtor  is  not  confounded  with  that  of 
creditor  any  farther  than  for  the  share  which  this  heir  ought  to 
bear  of  his  own  debt,  and  he  will  remain  creditor  to  the  other  heirs 
for  all  the  overplus."^ 


2753.  The  Ooods  which  cannot  be  divided  are  to  be  sold  by 
Asution.  —  When  there  are  in  the  inheritance  such  kinds  of  goods 
as  are  not  capable  of  being  divided,  such  as  an  office,  or  a 
house  which  cannot  be  divided,  or  other  effects  which  none  of  the 
heirs  either  can  or  is  willing  to  take,  whether  it  be  because  of  the 
price,  or  for  other  reasons,  which  may  make  it  necessary  to  sell  the 
goods  in  order  to  divide  the  price  of  them,  they  are  sold  by  auc- 
tion, as  has  been  said  in  another  place ;  '^  or  if  any  one  of  the  heirs 
is  willing  to  take  the  goods  that  are  to  be  sold,  at  the  price  which 
they  shall  agree  on  among  themselves,  he  shall  have  a  less  share 
of  the  other  goods,  on  shall  refund  to  the  others  that  which  they 
OQght  to  have  out  of  the  goods  which  he  keeps  to  himsel£^ 

XL 

2754.  The  Auction  may  be  made  pubKcly.  *—  Seeing  this  sale  by 
auction  is  to  be  for  the  common  good  of  the  coheirs,  every  one  of 
them  may  demand  that  it  be  public,  may  bid  himself  for  the 
thing  exposed  to  sale,  and  insist  that  all  persons  be  received  to 

D.ad. 

*  /^.  20, 4  If  D.fiuL  treUamd. 

'  See  the  twelfth  article  of  the  second  Bection  Cffthm  who  chance^  Ste. 

*  See  the  same  article.    L.  55,  D./am.  ercue. 

14» 
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bid,  in  order  to  raise  the  price  of  that  which  none  of  tiie  copaice- 
nera  either  could  or  would  take  in  hia  lot' 

XIL 

2755.  If  the  TTUng;  is  adjudged  to  one  of  the  Heirs  as  being  tke 
SSghest  Bidder^  the  others  cannot  claim  any  Share  of  it  by  offering 
their  Share  of  the  Price,  —  If  it  is  one  of  the  heirs  to  whom  the 
thing  that  is  sold  by  auction  is  adjudged,  he  shall  remain  sole  and 
unchangeable  proprietor  of  it,  and  none  of  the  other  heirs  shall 
have  right  to  claim  any  share  in  it  by  paying  in  his  part  of  the 
price,  even  although  it  were  a  thing  that  were  capable  of  bebg 
divided.  For  it  is  a  voluntary  and  irrevocable  alienation,  and  he 
to  whom  the  thing  is  adjudg^  may  say  that  he  did  outbid  others 
in  the  price  only,  that  he  might  have  the  whole  to  himself;  and  the 
others  cannot  divide  his  title.^ 

XIIL 

2756.  Where  the  Deeds  belonging  to  the  Succession  are  to  be 
lodged^-  As  the  partition  of  the  goods  and  right  of  the  succession 
gives  to  every  one  of  tiie  heirs  in  particular  that  which  falls  to  his 
share,  so  likewise  each  of  them  ought  to  have  only  the  deeds  and 
writings  which  relate  to  the  goods  and  rights  which  he  has  in  his 
lot  And  if  there  are  any  writings  which  are  of  common  use  to 
several  of  the  heirs,  the  principal  heir  keeps  possession  of  the  orig- 
inals, which  he  is  to  exhibit  whenever  there  is  occasion,  and  in  the 
mean  while  he  gives  copies  of  them  to  the  others ;  or  if  they  do 
not  agree  to  dispose  of  them  in  this  manner,  the  writings  are  de- 
posited in  the  hands  of  a  public  notary,  or  they  will  be  otherwise 
disposed  of,  as  the  judge  shall  direct'  And  as  for  the  dispositions 
of  the  deceased,  whether  they  be  a  testament,  codicil,  or  others, 
they  remain  in  the  hands  of  the  notary  before  whom  they  were 
sped,  that  he  may  give  authentic  copies  of  them  to  the  heirs ;  or  if 
they  happen  to  be  among  the  papers  of  the  testator,  or  in  the  cus- 
tody of  other  persons,  they  are  either  disposed  of  according  as  the 
heirs  do  agree  among  themselves,  or  if  they  cannot  agree,  the 
judge  will  give  directions  therein." 

P  L,  S,  C.  comm.  divid.    See  the  place  quoted  on  the  foregoing  artide. 

1  This  is  a  conseqnenoe  of  the  sale  by  anction,  which  was  only  done  in  order  to  alien- 
ate the  thing  which  either  conld  not  be  dirided,  or  which  the  hein  were  not  willing  to 
divide,  that  they  might  share  the  price  among  them.     V.  i  7, 4  l^t  ^'  comm,  dimd. 

'  L.  7,  D./am.  ercUc, 

"  Z^.  4, 4  uft.  D./am.  ereitc.    See  the  sixteenth  article  of  the  second  section  Cfikote  who 
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XIV. 

2757.  Who  is  the  Plaintiff  in  a  Demand  of  Partition.  —  If,  in 
order  to  have  a  partition,  the  coheirs  go  to  law  with  one  another, 
seemg  they  all  demand  that  which  falls  to  their  share,  and  that 
their  engagements  are  reciprocal,  they  are  therefore  all  of  them  in 
the  place  of  plaintiffs,  in  the  same  manner  as  in  the  other  kinds  of 
partitions  of  things  that  are  common.  But  although  they  are  all 
in  effect  plaintifl^  in  that  respect,  yet  he  is  only  considered  as 
plaintiff  who  first  began  the  suit  For  in  judicial  proceedings  this 
quality  is  not  regulated  by  the  nature  of  the  rights  which  those 
that  go  to  law  together  have  one  against  the  other,  but  by  the 
first  demand  that  brings  the  matter  into  judgment*  Thus,  even 
in  causes  where  only  one  person  is  obliged  towards  the  other,  as  a 
debtor  to  his  creditor,  who  has  naturally  on  his  side  the  right  to 
demand  that  which  is  due  to  him,  it  may  happen  that  this  debtor 
becomes  the  plaintiff;  as  if  he  summon  his  creditor  to  deliver  him 
up  a  bond  which  he  pretends  to  be  null  or  discharged,  or  to  api^y 
towards  payment  of  the  said  debt  a  sum  which  he  has  already 
paid.  For  these  are  in  effect  demands  which  he  makes  to  his 
creditor. 

XV. 


2758.  A  New  Partition  for  an  Bnr  who  appears  afterwards.  — 
H  it  should  happen  that,  after  the  partition  was  made,  there  should 
appear  a  new  coheir  or  coexecutor,  whose  long  absence  had  given 
occasion  to  believe  that  he  was  dead,  or  whose  right  was  un« 
faiown,  as  if  a  second  testament  which  was  not  known  of  had 
called  him  with  the  others  to  the  succession,  this  first  partition 
would  be  annulled,  and  it  would  be  necessary  to  make  a  new  par- 
tition with  him  of  all  the  goods  that  are  still  in  being,  and  of  the 
^ue  of  those  which  have  either  been  consumed  or  alienated,  that 
he  may  have  his  portion  of  the  whole  inheritance.^ 

XVL 

2759.  Wrai^  done  in  a  Partition.  —  When  there  is  any  consid- 
erable wrong  done  in  a  partition,  even  although  the  coparceners 


^'Ke  to  have.  Sec    This  article  iB  oonoeiYed  in  soeli  terms  m  to  make  it  conformable  to 
^oaage  in  France. 

*  L.  17,  C  Jam.  erdack 
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should  all  of  them  be  of  age,  yet  this  damage  may  be  repaired, 
pursuant  to  the  rule  explained  in  another  place.' 

XVIL 

2760.  Three  Ways  of  vuMng  a  Partition.  —  Partitions  may  be 
made  three  ways ;  either  by  the  heirs  themselves,  if  they  know  the 
value  of  the  things  and  can  agree  among  themselves ;  or  by  arbi- 
trators or  skilful  persons,  whom  they  choose  by  mutual  consent; 
or  judicially,  if  they  cannot  agree  among  themselves ;  in  which 
case  the  partition  is  made  by  skilful  persons,  who  are  named  by 
the  judge,  if  the  heirs  themselves  do  not  every  one  of  them  name 
some  persons  on  their  partJ 


SECTION    II. 

OF  THINGS  WHICH  ENTER  OR  DO  NOT  ENTER  INTO  THB  PARTITION; 
AND  OF  THE  EXPENSES  LAID  OUT  BY  THE  HEIRS  OR  EXECUTORS, 
WHICH   THEY   MAY    RECOVER. 

2761.  We  shall  not  put  down  here  among  the  goods  which  en- 
ter into  the  partition,  those  which  are  liable  to  be  brought  into  the 
mass  of  the  inheritance  by  way  of  collation,  although  tiiey  are  to 
be  divided  as  well  as  the  others,  because  the  matter  relating  to 
the  collation  of  goods  is  explained  in  another  place,  as  has  been 
mentioned  at  the  end  of  the  preamble  of  this  titiie. 

Art.  L 

2762.  Hiree  Sorts  of  Chads  which  a  Person  deceased  ma^  kaa>e 
had.  —  We  must  distinguish  among  the  goods  which  dying  per- 

'  See  the  foniteendi  artkle  of  die  second  sectioQ  €f  tftoM  «db  otMoe,  ftc,  and  the  le- 
mark  that  is  there  made  npon  it  See  likewise  the  ninth  article  of  the  sixth  section  of 
Covenant,  and  the  fourth  article  of  the  third  section  of  the  Fiosi  of  Oovenamg,  and  the 
third  article  of  the  third  section  of  Radtnom, 

y  L,vk,D.  fam,  ereue.  A  partition  may  be  made  by  mutual  oonaent,  wheUier  it  be 
that  the  heirs  do  it  themselyeB,  or  by  arbitraiorB  or'^kilfiil  penona.  And  if  they  do  not 
agree  among  themselyes,  the  partition  is  made  by  a  decretal  order  of  the  judge,  in  which 
case  eyery  one  of  the  parties  names  skilful  persons  on  his  side,  or  if  the  parties  refuse 
to  name,  the  judge  names  liiem.  And  this  is  a  nonSnation  iHuch  die  judge  makes  by 
Tirtne  of  his  office ;  which  does  not  hinder  tiie  parties  from  giving  la  their  reasons  of 
recusation  against  tiie  persona  named  by  the  judge,  in  order  to  have  otiier  akilfid  persons 
named  iriio  are  not  suspected.  See  the  twenty-first  tide  of  the  ordiaanoe  of  die  month  of 
April,  1667. 
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sons  leave  behind  them  three  diiTerent  sorts  which  they  may  have 
bad.  The  first  is  of  those  goods  wherein  the  right  which  the  de- 
ceased had  to  them  ceased  by  his  death,  such  as  those  of  which  he 
had  only  the  usufruct,  or  which  were  subject  to  a  substitution,  and 
others  of  which  mention  has  been  made  in  the  fifth  article  of  the 
first  section  of  the  first  title.  The  second  is  of  those  goods  which 
the  deceased  may  have  given  away  in  legacies,  or  otherwise,  to 
other  persons  than  his  heirs  or  executors.  And  it  is  this  third  sort 
of  goods  which  come  into  partition  or  distribution,  whether  the 
deceased  died  testate  or  intestate.* 

II. 

2763.  £i  what  Case  Goods  bequeathed  or  substituted  map  enter 
into  the  Partition.  —  Although  the  things  bequeathed  by  a  testator, 
and  the  goods  which  he  may  have  had  that  were  subject  to  a  sub- 
stitution, or  to  a  fiduciary  bequest,  are  not  comprised  among  the 
goods  of  the  succession,  which  are  to  be  divided  among  the  heirs ; 
yet  nevertheless,  if  the  legacy  was  conditional,  so  that  the  legatee 
was  not  to  have  the  thing  bequeathed  but  upon  a  condition,  or  in 
a  case  which  it  was  altogether  uncertain  whether  it  would  happen 
or  oot,  or  that  the  fiduciary  bequest  was  only  to  take  place  in  a 
time  which  was  not  as  yet  come;  in  all  these  cases  the  heirs 
might  in  the  mean  while  divide  those  kinds  of  things,  they  taking 
among  themselves  the  necessary  precautions  for  the  events  which 
might  oblige  them  to  restore  the  goods,  and  giving  to  the  lega- 
tees, and  to  the  persons  who  may  have  right  to  the  substituted 
goods,  the  security  which  shall  be  spoken  of  in  its  proper  place.^ 

IIL 

2764.  The  particular  Legacies  which  are  given  to  any  of  the 
Beirs  or  Executors  do  not  enter  into  the  Partition,  —  We  may 
reckon  among  the  things  which  do  not  enter  into  the  partition 
that  which  a  testator  gives  as  a  particular  legacy  to  some  one  of 
his  heirs  or  executors,  over  and  above  his  equal  share  with  the 
others.  For  that  heir  or  executor  is  to  take  the  said  thing  before 
the  partition.** 

'  /^  2,  D.Jm.  erase. 

^  L.  li,  4  S,  Z>.  fim.  erase.;  — /.  96,  f  pen.  D.  deleg.l.  See  the  MTcnth  article  of  the 
^•ectum  oflrf^adef,  and  the  nineteenth  article  of  the  fint  seetaon  oS  Subatiuaiona  both 
direct  and  fidnciaiy. 

*  L'  17,  i  2,  Z).  cfe  Ugat.  1. 
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IV. 

2765.  The  Goods  which  are  to  be  restored  are  not  divided.— 
We  must  likewise  exclude  from  the  partition  all  those  goods  of 
the  succession  that  have  been  acquired  by  ways  which  oblige  the 
possessors  to  restore  them ;  such  as  things  that  have  been  got  by 
stealth  or  robbery.^ 

V. 

2766.  Nor  the  Things  which  can  only  serve  for  some  HI  Use.-- 
We  ought  likewise  to  place  in  the  same  rank  those  kinds  of  things 
which  can  be  applied  only  to  some  ill  use,  such  as  books  of  magic, 
and  other  things  of  the  like  nature,  which  ought  to  be  suppressed* 

VI. 

2767.  T%e  Revenues  which  every  Heir  has  received  come  into 
the  Partition.  —  Besides  the  goods  which  are  extant  in  the  inherit- 
ance at  the  time  of  the  partition,  or  which  ought  to  be  brought 
into  it  by  way  of  collation,  the  mass  of  the  inheritance  ought  to 
be  augmented  with  the  fruits  and  revenues  of  the  common  goods 
which  every  one  of  the  heirs  may  have  enjoyed  by  himself,  for  he 
ought  to  be  accountable  for  them,  pursuant  to  the  rule  explained 
in  the  third  article  of  the  twelfth  section  of  ISeirs  and  JEacecutors 
in  general,  and  the  said  fruits  are  a  part  of  the  goods  of  the  sac- 
cession  which  come  into  the  partition.' 

VIL 

2768.  T%e  Expenses  laid  out  about  the  Fndts  are  to  be  deducted 
out  of  them.  —  The  expenses  which  the  heirs  or  executors  have 


'  JL  4,  4  a,  Z).  fitm.  erdte.    See  the  last  artide  of  the  second  section  Of  diote  wh 
chancty  ftc 

*  £.  4, 4  1,  Z).  Jam.  emac.    See  the  scTenteendi  artide  of  the  second  section  Of  thm 
who  ehatnoe  to  have^  ftc. 

^  L.20,^  3,  Z).  de  hand.  /m(.;— /.  2,  inf.  C  de  pet.  hoaned.  See  the  third  artide  of  the 
twelfUi  section  of  Hein  and  Executors  in  general,  and  the  texts  which  are  there  cited. 
It  is  in  the  sense  explained  in  this  article  that  we  ought  to  understand  what  is  said  in 
these  texts,  that  the  fruits  augment  the  inheritance.  But  if  the  goods  of  a  succession  were 
to  be  estimated,  in  order  to  adjust,  for  example,  the  Falddian  portion  or  the  legitime,  we 
ought  not  in  that  case  to  comprise  in  the  said  estimate  the  fruits  and  other  revenues  which 
the  heirs  who  were  in  possession  of  the  inheritance  may  have  enjoyed.  For  die  said 
fruits  would  not  increase  the  mass  of  the  goods  of  the  deceased ;  but  they  would  be  onU 
an  acoessoiy,  which  would  bdong  to  every  one  of  the  heirs  according  to  his  share  in 
the  inheritance.  See  the  seventh  artide  of  the  first  section  of  the  Falddiam  Portumy  and 
the  eleventh  artide  of  the  third  section  of  the 
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been  at,  either  in  ctdtivating  the  lands,  or  in  gathering  and  preserv- 
ing the  firoits,  are  to  be  deducted  out  of  the  iruits  which  they  are 
bound  to  account  for  to  one  another.  So  that  there  enters  into  the 
partition  only  so  much  as  remains  of  the  dear  value  of  the  iruitSi 
after  the  expenses  are  deducted.' 

VIIL 

2769.  AWumgh  there  be  no  Fruits^  yet  the  Beir  recovers  the 
Charges  he  has  been  at  in  cultivating  the  Lands,  —  Although  the 
expenses  laid  out  by  one  of  the  heirs  or  executors,  in  order  to  reap 
the  fruits,  such  as  those  for  cultivating  the  lands,  and  others  of  the 
like  nature,  happen  to  be  ineffectual,  either  when  there  is  no  crop 
at  all,  or  when  the  crop  is  less  than  the  expenses ;  yet  the  heir  or 
executor  who  had  laid  them  out  will  nevertheless  recover  them, 
for  they  were  necessary  for  the  common  interest.^ 

IX 

2770.  The  Beirs  recover  the  Necessary  and  Useful  Expenses^  al' 
thofugh  the  Event  makes  them  Unprofitable.  —  It  would  be  the  same 
thing  if  an  heir  or  executor  had  been  at  any  expense  to  preserve 
any  of  the  goods  belonging  to  the  inheritance,  even  although  the 
thing  on  which  the  expense  was  laid  out  should  happen  to  perish, 
as  if  a  house  which  he  had  caused  to  be  propped  up  in  order  to 
prevent  its  fall  was  afterwards  consumed  by  fire.  For  there  is  this 
difference  between  the  condition  of  this  heir  or  executor,  as  of 
every  honest  and  fair  possessor,  and  that  of  an  unjust  possessor, 
that  whereas  the  unjust  possessor  cannot  recover  the  necessary  or 
profitable  expenses  which  he  has  laid  out  on  the  tiling  which  he 
possessed  unjustly,  unless  the  thing  itself  is  still  in  being,  and  is 
improved  by  the  said  expenses,  and  that,  on  the  contrary,  he  loses 
hia  expenses  if  the  thing  has  perished,  or  is  noways  the  better  for 
what  has  been  laid  out  upon  it ;  the  heir  or  executor,  and  every 
other  honest  and  fair  possessor,  recovers  these  sorts  of  expenses, 
although  the  thing  be  totally  destroyed.^ 


2771.  Three  Kinds  of  Expenses,  —  Among  the  expenses  which 
an  heir  or  executor  may  have  laid  out  on  the  goods  belonging  to 

^  Im  37,  D.  (UhancLpeL    See  the  following  trtide. 
■  L.  as,  D.  db  kend.  |Mt ; — /.  5 1 ,  D.  /m.  erd9c 
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the  inheritance,  we  mnst  distinguish  three  sorts  of  them.  Thooe 
which  are  necessary;  those  which,  although  not  necessary,  are 
nevertheless  useful ;  and  those  which  have  been  laid  out  only  for 
pleasure,  without  any  necessity,  and  without  any  profit.^  And  ac- 
cording to  these  differences,  the  heir  cnr  executor  recovers  or  does 
not  recover  his  expenses,  by  the  rules  which  follow. 

XL 

2772.  Necessary  Expenses.  —  The  necessary  expenses  are  those 
which  one  is  obliged  to  lay  out  in  preserving  the  goods,  and  for 
preventing  their  perishing,  or  being  damaged;  such  as  the  or- 
dinary repedrs  in  buildings,  those  which  are  made  to  prevent  their 
fall,  that  which  is  laid  out  in  planting  new  trees  in  the  room  of 
others  that  are  dead,  or  blown  down,  and  other  such  like  expenses, 
the  want  of  which  would  cause  some  damage  to  the  inheritance; 
which  is  the  reason  why  the  heirs  who  have  been  at  any  expenses 
of  this  kind  ought  to  recover  them."^ 

XIL 

2773.  Useful  Expenses.  —  The  useful  expenses  are  those  which, 
although  they  are  laid  out  without  necessity,  yet  augment  the 
estate ;  such  as  the  planting  of  an  orchard,  or  some  additional 
building  to  a  house,  in  order  to  raise  the  rent  of  it  And  these 
sorts  of  expenses  ought  to  be  repaid  to  the  heirs  or  executors  who 
have  laid  them  out*^ 

xra. 

2774.  Expenses  laid  out  for  Pleasure.  —  The  expenses  which,  be- 
ing neither  necessary  nor  useful,  are  laid  out  only  for  pleasure, 
such  as  a  superfluous  building,  watei^works,  painting,  carving,  and 
others  of  the  like  nature,  which  an  heir  had  ^d  out,  knowing  that 
he  had  coheirs,  are  not  recoverable,  and  he  who  has  laid  them  oat 
ought  to  blame  himself  for  it.^    But  this  justice  may  be  done  him, 

^  L.  1,  D.  de  impenB.  in  res  doi.  Jact,  Although  this  law  has  relation  to  another  matter, 
yet  it  may  be  applied  here,  as  likewise  those  which  are  cited  on  the  following  articles. 
See,  touching  the  several  sorts  of  expenses,  the  eleventh  article  and  the  other  following 
articles  of  the  third  section  of  Dowriea,  and  the  sixteenth  and  following  articles  of  the 
tenth  section  of  the  Omtraci  ofSaU. 

'"  £.  1,  4  1,  />.  de  impens.  in  ret  dot,f(Kt. ;— d.  /.  1,  ^  3 ;  —  Z.  79,  Z).  de  tw*.  signif. ; — ». 
/.  39,  D.  de  hared.  petit, 

■  Z.  5,  ^  tdt.  et  I  6,  D.  de  impens.  in  rt$  dot,  fact. ;  — /.  7,  in  /  eorf.;  —  i.  79,  ^l^D.da 
verb,  aignif. ;  —  d.\  in  Jin, 

^  L.  7,  D.  de  impens.  in  res  dot./cui.;  —  I  79,  \2^D.de  veH>.  ngnif.    Ex  duobos  fiatri- 
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to  leave,  if  it  is  posaiblet  in  his  lot  the  land  or  tenement  on  which 
the  said  expenses  have  been  laid  oat,  without  estimating  it  at  a 
high^  late  upon  that  account,  or  even  to  reimburse  the  said  heir 
of  so  much  as  the  land  or  tenement  on  which  the  said  repairs  have 
been  made  is  really  the  better  for  them ;  for  in  that  case  these 
expenses  would  be  usefcd.  But  if  the  said  heir  had  laid  out  these 
kinds  of  expenses,  being  ignorant  that  he  had  any  coheirs,  and 
looking  upon  himself  to  be  the  sole  owner,  it  would  be  but  just 
and  equitable  that  he  should  suffer  no  manner  of  prejudice  from 
his  honest  and  fair  dealing,  and  that  some  regard  should  be  had 
thereto  in  the  partition,  according  as  the  circumstances  might  re- 
quircP 

XIV. 

2775.  Expenses  for  Pleasure  which  are  Useful  —  We  must  not 
reckon  in  the  number  of  expenses  made  for  bare  pleasure  those 
which  are  laid  out  in  embellishing  a  land  or  tenement,  or  other 
thing  which  is  the  more  salable  by  reason  of  the  said  ornaments.^ 

XV. 

2776.  Damages  against  the  Heir  who  delays  the  Partition.  —  If 
one  of  the  heirs  should  refuse  to  divide  the  goods  of  the  succes- 
sion, and  to  bring  into  it  things  which  are  liable  to  perish,  such 
as  cattle  that  are  in  his  possession,  and  it  should  happen  during 
his  delay  that  these  sorts  of  things,  which  might  have  been  sold, 
did  really  perish,  he  would  be  liable  for  them,  because  this  loss 
might  be  imputed  to  him.  Which  is  to  be  understood  only  of  the 
cases  where,  there  being  no  dispute  among  the  heirs  as  to  the  right 
of  any  of  them  to  the  succession,  he  who  puts  off  the  partition 
oonld  have  no  reasonable  excuse  for  his  delay.  But  if  an  heir  who 
is  in  possession  of  the  inheritance  fairly  and  honestly,  believing 


bos  no  qnSdem  mm  ntafiis,  alio  rtro  mittore  aimiSi  cnm  haberent  communia  pnedia  tub- 
tkai  naj/at  finater  in  lalta  oommiuii  habenti  habitatioiies  pateraas,  ampla  »di0cia  sMliii- 
c&verat,  cumqae  eandem  saltnm  cnm  fratro  diWderet,  sumptiu  sibi,  qoari  re  meliore  ab 
M  beta,  defliderabat,  fratre  minore  jam  legitimse  setatis  constitato.  Hennnios  Modesti- 
lu  mpoadit,  ob  sninptiu  niUIa  re  nrgente,  sed  rolnptatb  causa  factos,  earn  de  qao  qneo- 
ntnr,  adionem  non  babere.  L.  27,  Z>.  de  mgoi.  gtal.  AlUioagb  this  brother  mentioaed 
m  the  text  ooold  not  perhaps  claim  in  the  rigor  of  the  law  to  be  reimbnned  of  these  kinds 
of  expenses,  jet  equity  would  seem  to  require  that  some  amenda  dioaid  be  made  him 
some  other  waj,  as  is  explained  in  the  article. 

i*  X.39,4  hD.dehcered. petit. 

^  L.  10,  D.  de  exp.  m  re$  dot./act, 
VOL.  11.  15 
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bimaelf  to  be  sole  heir,  should  contest  the  right  of  one  who,  pre* 
tending  likewise  to  be  heji)  shonld  demand  of  him  the  goods  of 
the  succession ;  these  sorts  of  losses  which  should  happen  dnzing 
their  controversy  ought  not  to  be  imputed  to  him.  For  it  would 
be  as  an  unforeseen  accident.  And  even  although  he  had  foreseen 
it,  yet  the  fear  of  this  event  would  not  oblige  him  to  abandon  the 
right  which  he  pretended  to  have  sin^y  to  the  goods  of  the  in« 
heritanoe/ 


SECTION    III. 

OF    WARBANTIBS    BETWEEN   COHEIRS,   AND   OF   THE   OTHER   CONSE- 
QUENCES   OF    THE    PARTITION. 

2777.  It  is  not  necessary  to  repeat  here  what  is  meant  by  war- 
mnty,  nor  the  general  rules  relating  to  this  matter,  which  have  been 
explained  in  the  title  of  the  CotUract  of  Sale; ^  and  in  this  section 
we  shall  treat  only  of  the  rules  which  are  peculiar  to  the  warranty 
between  coheirs. 

Art.  L 

2778.  Warranty  is  reciprocal  among'  the  Coheirs.  —  As  coheirs 
have  their  portions  of  the  inheritance  by  the  same  title  and  the 
same  right  which  is  common  to  them,  so  their  condition  ought  to 
be  the  same ;  and  they  ought  all  of  them  to  have  the  same  securi- 
ty for  what  is  given  them  as  their  shares.  Thus,  the  partition 
of  the  inheritance  implies  the  condition,  that  the  portions  of  the  co- 
heirs shall  remain  bound  reciprocally  for  the  warranty  of  one  an- 
other,* by  the  rules  which  follow. 

IL 

2779.  Two  Different  Effects  of  this  Warranty.— We  must  dis- 
tinguish two  different  effects  of  the  warranty  between  coheirs,  ac- 
cording to  two  different  kinds  of  goods  that  may  be  in  the  succes- 
sion. One  is  of  those  things  which  are  really  in  being,  movables 
or  immovables,  and  which  may  be  seen  and  touched,  such  as  a 

'  L.  40,  D,dekasncL 

*  See  the  ihiid  article  of  the  fecond  eectioa  of  the  Cbnfraef  ofSaU,  and  the  tenth  sec- 
tion of  the  same  title. 

•  L.  25,  (  21»  D.Jam.  srciic. 
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horse,  a  suit  of  hangings,  jewels,  and  other  movables ;  a  honse,  a 
vineyard,  a  field,  and  other  immovables.  The  other  is  of  rights, 
such  as  a  bond,  a  rent,  a  sentence  or  judgment,  a  transaction,  or 
other  title  which  may  create  a  debt,  or  some  other  right^  In  the 
partition  of  things  which  are  really  in  being,  and  may  be  seen  and 
felt,  the  warranty  is,  not  that  those  things  do  really  exist  and  are 
in  being,  for  that  every  one  seed.  But  since  it  is  possible  that 
they  may  be  no  part  of  the  inheritance,  if  it  should  happen  that 
any  one  should  claim  a  right  of  property  in  them,  the  heirs  ought 
to  warrant  one  another  that  the  said  goods  are  really  and  truly  a 
part  of  the  succession.**  And  in  the  partition  of  the  debts  due  to 
the  succession,  and  of  the  other  rights,  since  one  may  be  ignorant 
whether  there  be  any  such  debts  or  rights  at  all  belonging  to  the 
estate,  or  not,  whether  a  rent  be  still  due,  or  whether  it  has  been 
redeemed,  if  an  obligation  is  annulled  by  payment,  or  by  some  other 
cause;  the  warranty  for  debts  and  rights  implies  that  they  not 
only  are  a  part  of  the  inheritance,  but  that  they  actually  are  such 
as  they  appear,  that  they  are  really  and  truly  due,  and  that  they 
do  belong  to  the  heir  to  whose  lot  they  fall;^  unless  it  be  that  this 
wairanty  has  been  otherwise  regulated  among  the  heirs,  as  shall 
be  said  in  the  fourth  article. 

IIL 

2780.  Warranty  for  the  Debts  due  from  the  Succession^  and  the 
otker  Qiarges,  —  Besides  this  warranty  which  the  heirs  owe  to  one 
another  with  respect  to  what  enters  into  the  partition,  that  what 
every  one  has  in  his  lot  is  a  part  of  the  inheritance,  and  that  it  be- 
longs to  no  other  person,  they  ought  likewise  to  warrant  one  an- 
other against  all  suits  at  the  instance  of  the  creditors  to  the  suc- 
cession, or  of  others  who  shall  pretend  to  have  mortgages,  or  other 
secorities,  on  that  which  has  fallen  to  the  lot  of  one  of  the  heirs.* 

IV. 

2781.  The  Heirs  ma/y  regulate  differently  the  Warranties.  —  The 
warranties  explained  in  the  two  preceding  articles  are  natural  and 
)^t    And  although  no  mention  had  been  made  of  them  in  the 

iw(.  de  reb.  eerp.  et  ineerp» 
^  1. 35,  f  21,  D./am.  ercUe.    See  the  second  and  third  articles  of  the  first  section. 
'  L  4,  D.  de  haered.  vd  aet,  vend. ;— Z.  74,  \  tdt.  D.  dt  sowftofi.    Although  these  texts 
Ripect  other  matters,  yet  they  may  be  applied  here. 
*  See  the  following  article. 
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partition,  yet  they  would  be  tacitly  impliedi  and  the  heirs  would 
be  reciprocally  obliged  to  them.  Bat  if  they  agree  either  to  add  to 
these  warranties,  or  to  take  any  thing  from  them,  their  agreement 
will  be  to  them  instead  of  a  law.  Thns,  for  the  debts  owing  to 
the  succession,  they  may  agree  that  they  shall  warrant  one  an* 
other,  not  only  that  they  are  due,  but  likewise  that  the  debtors  are 
solvent,  and  will  pay  the  debts,  or  that  the  heirs  wiU  make  them 
good  to  one  another,  either  after  a  bare  refusal  of  payment  from 
the  debtor,  or  after  the  using  of  such  diligence  for  recovery  of  them 
as  they  shall  agree  on.  And  they  may,  on  the  contrary,  divide  the 
said  debts  without  any  warranty  on  the  one  part  or  the  other,  not 
even  as  to  those  which  may  happen  to  have  been  acquitted,  or  of 
which  perhaps  there  remains  nothing  due  for  some  other  reason. 
Which  may  be  equitable  upon  several  considerations,  as,  among 
others,  if  they  were  heirs  to  a  merchant  who  sold  by  retail,  and 
who  had  left  behind  him  a  great  many  small  debts,  the  warranting 
of  which  would  only  give  occasion  to  a  great  many  lawsuits.' 

V. 

2782.  2%6  Hsirs  warrant  one  another  for  their  respective  Propof' 
tions  of  the  Charges.  ^^  IS  in  the  partition  of  a  succession,  which  is 
burdened  with  debts  or  other  charges,  the  heirs  have  engaged  to 
one  another  to  acquit  each  of  them  some  part  of  the  said  debts 
and  charges,  they  shall  reciprocally  warrant  one  another  against 
them,  and  every  one  shall  acquit  the  charges  which  he  has  taken 
upon  himself.  And  if  they  have  made  no  agreement  touching 
this  matter,  they  must  acquit  the  charges  in  proportion  to  the 
shares  which  they  have  in  the  inheritance,  and  every  one  of  them 
shall  warrant  the  others  for  his  portion  of  the  charges.' 

VL 

2783.  And  for  those  which  appear  only  after  the  Partition.  —  If 
after  the  partition  there  should  appear  any  new  debts,  or  new 
charges,  which  were  not  known  of  before,  as  if  some  of  the  lands 
should  appear  to  be  burdened  with  a  ground*rent,  or  with  other 
charges  besides  the  usual  duties  of  quitrents,  and  others  of  the 
like  nature,  or  that  some  part  of  the  goods  should  appear  to  be 
subject  to  a  substitution,  these  new  charges,  whatever  kind  they 

'^  ^  14,  C.fimu  Mttiae,    8m  the  twratf-fomdi  and  IbDowiiig  artkles  of  tlie  tenth  sec- 
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were  of,  would  regard  all  the  heirs,  and  they  would  reciprocally 
wairaot  one  another  against  them.*^ 

VIL 

2784.  The  OasuaOies  after  the  FartUian  regard  ihote  to  whom 
they  hufpefU'^  The  losses  which  may  happen  by  casualties  after 
the  partition  regard  him  to  whose  lot  the  thing  has  fallen  which 
perishes,  or  is  damaged.  As  if  it  was  grain,  liqnors,  beasts,  or 
other  things  subject  to  these  kinds  of  losses,  or  a  land  or  tenement 
situated  on  the  bank  of  a  river,  which  has  been  carried  away  by  a 
flood,  at  a  house  burnt  down  by  fire.  For  in  all  these  cases,  and 
even  those  that  are  the  least  foreseen,  the  thing  not  being  any 
more  in  common,  he  whom  the  partition  has  made  master  of  it 
snffers  the  loss  thereofl' 

VIIL 

2785.  T%e  Heir  is  bound  for  a  Loss  which  has  happened  in  Ckm- 
sequence  of  an  Act  which  he  may  be  blamed  for»  —  If,  by  a  conse- 
quence which  may  be  imputed  to  the  act  of  one  of  the  heirs, 
there  happens  some  loss  or  damage  to  any  of  the  goods  of  the  in- 
heritance, he  shall  be  liable  for  it.  Thus,  for  example,  if  an  heir 
having  committed  some  crime  or  offence,  and  his  goods  being 
seized,  some  of  the  goods  belonging  to  the  inheritance  had  been 
seized  among  them,  and  this  seizure  had  been  attended  with 
the  loss  of  some  profit  or  income  which  might  have  been  drawn 
from  the  said  goods,  or  the  said  goods  had  been  damaged  by 
the  seizure,  or  it  had  occasioned  other  damages,  he  whose  crime 
or  offence  had  had  this  consequence  would  bear  singly  the  loss 
which  his  own  act  had  occasioned,  and  he  would  warrant  his 
coheirs  against  iU  And  it  would  be  the  same  thing,  although 
this  heir  had  committed  no  offence,  if  the  damage  proceeded  from 
his  act  As  if  a  creditor  to  the  inheritance,  whom  he  was  obliged 
to  pay  off,  had  caused  other  goods  of  the  succession  to  be  seized 
than  those  which  had  fallen  to  his  lot  For  in  this  case  he  would 
be  accountable  for  the  damages  that  his  coheirs  might  suffer 
thereby, 

L.%C.de  hand,  pet,  '  Z.  6,  C  dt  pignor,  ad. 

^  L70,D.  amm.  dwid.  We  haTO  giyen  in  this  article  another  example  than  that  men- 
tioned in  the  law  which  is  here  qnoted,  to  make  the  role  conformable  to  the  usage  in 
^noce,  bj  which  contomacy  is  not  pnnished  with  that  rigor  which  sometimes  may  be 
uJQst   Bnl  this  matter  does  not  belong  to  this  place. 

15  • 
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IX. 

2786.  T%e  Beir  who  disposes  of  aimf  Thing  privately  bears  alone 
the  Losses  which  attend  it.  -—  If  any  one  of  the  heirs  disposes  by 
himself  of  any  of  the  goods  belonging  to  the  inheritance,  with  de- 
sign to  make  an  advantage  thereby  to  himself,  without  the  privity 
of  his  coheirs,  as  if  he  sells  a  thing,  lets  it  out  to  hire,  or  farms  it 
out,  he  shall  not  only  be  bound  to  pay  in  to  his  coheirs  the  profit 
which  he  shall  have  made  by  it ;  but  if  his  act  is  attended  with  any 
loss,  as  if  the  person  to  whom  this  heir  has  sold  or  let  the  thing 
proves  insolvent,  he  alone  shall  bear  the  loss  which  happens,  instead 
of  the  profit  which  he  designed  to  have  made  by  it  for  himself. 
And  he  shall  be  answerable  to  his  coheirs  both  for  the  rents  of  the 
lands  and  tenements  which  he  has  let  or  fanned  out,  and  for  the 
value  of  the  goods  which  he  has  sold."^ 

"  £.  6, 4  S,  Z).  eomm.  divid.; — v.  /.  5,  C  de  adif,prw.    What  is  said  in  this  text  of  t 
partner  maj  be  applied  to  a  coheir. 


BOOK    II. 

OP  LEGAL  SUCCESSIONS,  OR  SUCCESSION  TO 

INTESTATES. 


2787.  Having  explained  in  the  first  book  all  that  belongs  in 
common  both  to  legal  successions,  or  siftscession  to  intestates,  and 
to  testamentary  snccessionB,  we  must  now  proceed  to  the  matters 
which  are  peculiar  to  these  two  kinds  of  successions,  and  explain 
the  detail  of  each  of  them  in  their  order.     As  to  which  it  is  neces- 
sary to  observe,  that  in  the  books  of  the  Roman  law  the  testamen- 
tary successions  have  the  first  place ;  *  but  we  have  thought  it  more 
natural  to  begin  with  the  succession  of  intestates ;  and  that  chiefly 
for  two  reasons.     The  first  is,  because,  as  has  been  remarked  in 
another  place,^  the  successions  to  intestates  are  more  natural  than 
the  testamentary  successions,  and  of  a  much  more  universal  and 
more  necessary  use,  seeing  we  might  do  very  well  without  the 
testamentary  successions,  but  the  legal  successions,  or  successions 
to  intestates,   are  absolutely  necessary.      And  the  customs  of 
France  own  none  else  for  heirs  but  those  of  the  blood  and  family 
of  the  deceased.     So  that  it  may  be  said  that  the  testamentary 
sQccessions  are,  as  it  were,  exceptions  to  the  natural  law  of  legal 
successions,  and  that  the  liberty  of  disposing  of  one's  estate  by 
testament,  in  favor  of  other  persons  than  the  heirs  of  blood,  and 
especially  the  power  of  making  other  heirs,  is  as  it  were  a  dispen- 
sation from  the  conmion  and  universal  rule,  which  calls  the  heirs 
of  blood  to  the  successions.     Thus,  as  it  is  necessary  to  know  the 
common  order  itself,  before  we  inquire  into  the  changes  which 
have  been  made  in  it,  so  the  matters  relating  to  the  succession 
of  intestates  ought  to  take  precedence.    And  before  we  treat,  for 


*  L'  1,  D.  A  id),  ua.  tiff,  ext. 
See  the  prefiKO  to  this  leoond  part,  no.  8. 
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instance,  of  the  liberty  which  a  testator  has  to  dispose  of  bis 
goods  by  testament  to  the  prejudice  of  his  children,  it  is  necessary 
to  know  that  the  children  ought  naturally  to  succeed  to  their 
father. 

2788.  The  second  consideration  which  has  induced  us  to  begin 
with  the  legal  successions  is,  that  the  matters  belonging  to  these 
successions  are  much  shorter,  and  much  easier,  than  the  matters 
concerning  testaments,  which  contain  a  vast  number  of  particn- 
lars,  full  of  different  sorts  of  difficulties ;  and  that  it  is  the  method 
in  all  arts  and  sciences  to  begin,  as  much  as  is  possible,  with  that 
which  is  easiest,  and  which  leads  to  the  knowledge  of  what  is 
most  difficult.  Thus,  we  had  reason  to  believe  that  it  would  be 
on  one  side  more  natural  to  give  to  the  legal  successions  the  first 
rank,  in  which  they  are  placed  by  the  order  of  ihe  society  of  man- 
kind, which  regulates  the  use  of*  successions ;  and  that  on  the 
other  side  it  would  be  more  methodical,  in  explaining  these  two 
matters  which  ought  to  be  distinguished,  to  observe  the  order  and 
method  of  sciences,  which  requires  that  that  which  is  most  simple, 
most  easy,  and  most  natural,  should  precede  that  which  is  more 
intricate,  more  difficult,  and  less  natural.  And  although  it  is  troe, 
that,  when  the  question  is  to  judge,  in  any  particular  case,  who  it 
is  that  is  to  succeed,  it  is  necessary  to  begin  by  inquiring  whether 
there  is  any  testament  that  may  have  its  effect,  because,  if  there  is 
any  such,  the  testamentary  heir  excludes  the  next  of  kin ;  ^  yet  it 
does  not  follow  from  this  bare  consideration,  which  relates  only  to 
the  question  who  diall  succeed,  that  in  general  the  right  of  suc- 
cession by  testament  is  a  matter  whereof  the  rules  ought  to  pre- 
cede those  which  belong  to  the  succession  of  intestates.  For  the 
order  of  the  questions  that  occur  in  any  cause,  and  the  order  of 
the  rules  by  which  they  are  to  be  decided,  have  nothing  belonging 
to  them  in  common. 

2789.  It  is  not  necessary  to  point  out  here  the  particular  order 
of  the  sev^al  matters  which  compose  this  second  book,  Of  Legal 
Successions^  or  Succession  to  Intestates;  since  that  appears  suffi- 
ciently by  the  titles  of  the  said  matters.  Neither  shall  we  take  up 
any  time  here  to  explain  the  principles  of  natural  equity,  which 
transmit  the  successions  to  the  heirs  of  blood.  The  reader  may 
see  on  this  subject  what  has  been  said  concerning  it  in  another 
place.* 

*  £.  8,  C.  eomm,  de  tucces,  '  See  the  preface  to  this  second  part,  no.  4. 


TIT.  I.  SEC*  I.]  8UCCB88I01I  OP  DB80BNDANT8.  177 

2790.  There  are  three  orders  or  persons  who  sncceed  to  intes- 
tates: that  of  children  and  other  descendants;  that  of  fathers 
and  mothers  and  other  ascendants ;  and  that  of  brothers  and  sis- 
ters and  other  collateral  relations.  And  these  three  orders  shall 
be  the  subject-matter  of  the  first  three  titles  of  this  book.  We 
may  add,  as  a  fourth  order  of  heirs  to  intestates,  that  which  in 
default  of  relations  calls  the  husband  to  the  succession  of  his  wife, 
and  the  wife  to  the  succession  of  her  husband.*  But  this  kind  of 
succession  being  reduced  to  one  single  rule,  it  is  not  necessary  to 
distinguish  it  under  a  separate  title ;  and  we  shall  add  it  in  a  sec- 
tion at  the  end  of  the  third  title. 


TITLE   I. 

m  WHAT  HANKEB  CHILDREN  AND  OTHER  DESCENDANTS 

SUCCEED. 


SECTION   I. 
who  abb  the  children  and  descendants. 

Article  L 

2791.  Who  are  the  (MUdren.  —  By  children  are  meant  properly 
those  who  are  in  the  first  degree,  that  is  to  say,  the  sons  or  the 
daughters  who  are  born  immediately  of  the  person  to  whom  they 
^  to  succeed.  And  the  name  of  children  is  likewise  given  in  a 
B^nd  sense  to  all  the  descendants  which  are  spoken  of  in  the  fol« 
lowing  article.  And  when  we  would  distinguish  these  from  the 
children  of  the  first  degree,  we  give  them  the  name  of  grand- 
children.* 

IL 

2792.  Who  are  the  Descendants.  —  The  descendants  are  those 
^0  are  bom  of  the  son  or  daughter ;  whether  they  be  in  the  sec- 
ond degree  of  grandson,  granddaughter,  or  in  the  third  degree,  or 


*  Sm  the  prefiux  to  the  tecood  part,  no.  11. 

'  ^  ttO,  Z>.  4fe  «er&.  ugnif. ; — v.  §  iitt.  Inat.  'fvj  ied.  M.  dar.  pan. 
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other  more  remote  degree.  For  whatever  degree  they  are  in,  at 
ever  so  great  a  distance,  they  are  called  descendants,  or  grand- 
children ;  and  they  have  likewise  the  general  name  of  children  of 
those  of  whom  they  are  descended.^ 

IIL 

2793.  All  Descendants  are  included  under  the  name  of  Children. 
^-  Under  the  name  of  children  and  descendants  are  comprehended 
sons  and  daughters,  grandsons  and  granddaughters,  without  dis- 
tinction either  of  sex  or  degree,  and  whether  they  be  descended  of 
sons  or  of  daughters,  and  whether  they  be  under  the  power  and 
authority  of  their  father  or  not.* 

IV. 

2794.  Bastards  are  not  comprised  under  the  nam£  of  C3iUdre%. 
—By  the  name  of  children  are  understood  only  those  who  are  law- 
fully begotten ;  and  this  name  is  not  given  to  bastards,  but  when 
it  is  accompanied  with  some  addition,  such  as  that  of  natural 
children,  or  some  other  which  may  distinguish  their  condition 
from  that  of  legitimate  children.  And  when  the  question  is  con- 
cerning the  succession  of  an  intestate,  as  bastards  have  no  share  in 
it,  so  they  are  not  comprised  under  the  name  of  children.^ 

V. 

2795.  Children  bom  in  the  Seventh  or  Eleventh  Month.  —  We 
must  reckon  in  the  number  of  children  that  are  not  legitimate, 
those  who  are  born  within  so  short  a  time  after  the  marriage  of 
their  mother,  that  the  husband  has  just  reason  to  say  that  he  is 
not  their  father  ;*  and  likewise  those  who  are  bom  so  long  a  time 
after  the  death  of  the  husband,  that  it  is  reasonable  to  judge  that 
they  have  been  conceived  only  after  his  death.' 

Remarks  on  the  Preceding  Article. 

2796.  We  have  not  set  down  in  this  article  the  precise  time 
mentioned  in  the  texts  here  quoted,  because  the  shortest  time 
which  is  marked  for  a  forward  birth,  and  the  longest  time  for  a 
backward  birth,  may  be  joined  with  such  circumstances  as  to 

^  L.  104,  D.  de  verh.  ngnif.  «  L.  56,  D,  de  wr^.  ngnif. 

^  See  the  eighth  article  of  the  second  sectioii  of  ffein  and  Ereadon  in  general. 
*  L.  S,  f  uk,  D,desmset  letfiL  krred,;  —  l.  IS,  D.  de  statu  km. 
^  L,  S,  ijMmA.  Z).  4liMit  tti^it  faerarf.;— V.  Abo.  39,  c  S. 
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make  us  doubt  of  the  certainty  of  the  role  concerning  the  tinie 
necessary  for  a  lawful  birth.     Neither  does  there   appear  any 
natural  principles  by  which  it  may  be  demonstrated  that  a  child, 
.  in  order  to  its  being  bom  at  the  due  time,  must  needs  have  been 
conceived  a  hundred  fourscore  and  two  days  before  its  birth,  and 
that  a  child  bom  within  a  shorter  time  after  the  marriage  cannot 
be  legitimate.     Neither  do  we  know  of  any  natural  principles 
which  demonstrate  that  a  birth  cannot  be  delayed  beyond  the 
tenth  month.     For  as  to  the  forward  birth,  although  we  had  the 
experience  of  children  certainly  conceived  at  a  certain  day,  born 
afterwards  on  the  hundredth  fourscore  and  second  day,  and  which 
had  lived  a  long  time,  and  other  proofs  of  children  bom  one  or 
two  days  sooner,  which  were  not  able  to  live ;  yet  we  could  not 
infer  from  thence  that  the  space  of  a  hundred  fourscore  and  two 
days  is  so  precisely  necessary,  that  it  is  absolutely  impossible  for  a 
child  to  live,  if  it  wants  one  day  of  the  said  time.     And  if  it 
should  happen,  that  a  child  which  had  been  certainly  conceived 
about  five  months  only  before  its  birth  should  nevertheless  live 
several  years,  which  very  credible  persons  affirm  that  they  have 
seen,  this  event  would  not  be  looked  upon  as  an  effect  impossible 
to  nature,  but  as  being  natural,  although  very  singular.     And  as 
to  the  birth  in  the  eleventh  month  after  the  husband's  death,  it  is 
known  that  there  are  examples,  both  ancient  and  modern,  of  chil- 
dren who  have  been  adjudged  to  be  legitimate,  although  born  a 
long  time  after  ten  months  from  the  death  of  their  father.    So  that 
it  does  not  seem  possible  to  regulate  the  just  time  of  a  woman's 
going  with  child,  in  order  to  determine  that  a  child  is  illegitimate, 
if  it  is  bora  a  few  days  sooner,  or  a  few  days  later.     And  it  is  not 
reasonable  that  a  question  of  this  importance  should  depend  on  a 
nile  which  undertakes  to  fix  the  time  of  the  operations  of  nature, 
and  especially  of  those  which  the  combination  of  different  causes 
does  diversify,  and  where  it  does  not  seem  possible  to  point  out 
the  precise  bounds  of  what  nature  is  able,  or  not  able,  to  do.    But 
It  seems  reasonable  that,  in  the  particular  cases  where  the  question 
is  whether  a  child  be  legitimate  or  not,  the  doubt  arising  from 
this,  that  the  child's  birth  is  either  too  forv^ard  or  too  backward, 
We  should  join  to  the  common  rules  which  result  from  the  texts 
quoted  on  this  article,  as  to  what  concerns  the  time  of  a  woman's 
S^Qg  with  child,  the  consideration  of  the  particular  circumslan- 
^  in  order  to  decide  wisely  and  prudently  a  question  of  so  great 
consequence,  in  which  the  honor  of  a  mother,  the  state  of  a  child, 
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and  the  qniet  of  the  families,  which  have  an  interest  both  in  the 
one  and  the  other,  are  all  equally  concerned* 

VL 

2797.  Of  Posthumous  Children. — The  children  who  are  not  2& 
yet  born  when  their  fathers  die,  whom  we  call  posthumous  chil- 
dren, and  likewise  those  who  are  taken  out  of  their  mothers 
womb,  she  being  dead  before  she  was  brought  to  bed,  are  reck- 
oned in  the  number  of  children  who  succeed.  And  although  they 
are  not  as  yet  born,  when  the  successions  which  they  are  to  inherit 
fall  to  them,  by  the  death  of  their  father,  mother,  or  others  their 
relations ;  yet  they  belong  to  them  upon  condition  that  they  shall 
be  bom  alive,  and  they  are  considered  as  heirs  already  before  their 
birth.' 

VII. 

2798.  Of  SHlUbom  Children.  —  Stillborn  children  are  not  counted 
in  the  number  of  children  who  succeed.  And  although  they  were 
alive  in  their  mother's  womb  at  the  time  that  the  successions 
which  concerned  them  fell,  yet  they  have  no  share  in  them.  For 
they  are  considered  in  the  same  manner  as  if  they  never  had  been 
born.^ 

VIIL 

2799.  Of  Monsters.  —  We  ought  likewise  much  less  to  place  in 
the  number  of  children  those  lumps  of  flesh,  <»*  monsters,  which 
are  born  without  human  shape.^ 

IX. 

2800.  The  OiUd  bom  during  the  Marriage  is  presumed  to  be  the 
Child  of  the  Husbarhd.  —  The  child  which  is  born  of  a  married 
woman  is  presumed  to  be  the  husband's :  and  it  is  held  for  legiti- 
mate, unless  the  contrary  is  proved.^ 

*  See  the  fifth  article  of  the  second  section  of  Ears  and  Execuian  in  general,  and  the 
remark  which  is  there  made  on  it. 

8  £.  1 ,  Z).  cfe  ventre  in  poet.  mitt.  Although  these  postfaomons  children  are  not  as  ret 
bom  when  the  succession  falls  to  them,  jet  it  belongs  to  them,  and  it  is  kept  for  them  till 
their  birth.  See  the  seventh  article  of  the  following  section,  and  the  fourteenth  article  of 
the  first  section  of  CSmtton* 

^  See  the  fourth  article  of  the  seeond  section  of  Bun  and  Exeatlitn  in  general,  and  the 
fburth  and  fifUi  articles  of  the  first  section  of  PerwnB. 

'  See  the  fourth  article  of  the  second  section  of  Eon  and  ExeaUon  in  general,  and  the 
fourteenth  article  of  the  first  section  of  Penone, 

^  Pater  is  est  quern  nuptiss  demonstrant    L,  b,  D.  de  in  jvs  vocand. 
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SECTION    II. 

THE  ORDER   OF   THE    SUCCESSION    OF   CHILDREN   AND   DESCENDANTS. 

2801.  It  is  not  necessary  to  give  an  aoooont  here  of  the  several 
dispositions  of  the  Roman  law  touching  the  succession  of  children, 
in  the  number  of  whom  they  reclconed  those  who  had  this  name 
given  them  by  adoption,  nor  of  the  differences  which  they  made 
between  the  children  that  were  emancipated,  and  those  who  re- 
mained under  the  father's  power  and  authority;  between  the 
grandchildren  by  sons,  and  those  by  daughters ;  between  the  rela- 
tion by  the  male  sex,  which  they  called  agnatiotij  and  the  relation 
by  the  female  sex,  which  they  called  cognaHon.  These  differences, 
as  to  what  concerns  successions,  had  given  occasion  for  several 
roles ;  so  that,  by  the  ancient  law,  the  children  who  were  emanci- 
pated were  excluded  by  their  brothers  who  remained  in  the  family 
under  their  father's  power ;  the  children  of  daughters  were  excluded 
from  the  inheritance  of  their  grandfather  by  the  mother's  side,  by 
the  sons  and  their  children,  and  even  by  the  collateral  relations, 
who  were  of  the  number  of  the  agjuUes.  But  in  progress  of  time 
these  differences  were  very  much  moderated ;  *  and  at  last  the  Em- 
peror Justinian  quite  abolished  these  distinctions,  and  called  indif- 
ferently to  the  successions  the  children  who  were  emancipated,  as 
well  as  those  who  remained  under  their  father's  power,  and  with- 
out making  any  difference  of  sex  or  parentage  by  agnation  or  cog^ 
nation} 

Art.  L 

2802.  All  the  Children  sticceed  by  Eqiml  Portions,  —  If  the  per- 
son who  dies,  whether  it  be  man  or  woman,  leaves  children  behind, 
they  shall  succeed  to  the  deceased  by  equal  portions,  without  dis- 
tinction of  sex,  and  without  any  difference  between  those  who  are 
emancipated  and  those  who  have  remained  under  their  father's 
power;  and  if  there  is  only  one  child,  son  or  daughter,  such  child 
shall  have  the  whole,' 

•Jl  1,44  2  «<  4,  />.  A  WW  «l  fc^.;— Z.  9,  C.  eod.;^l  12,  eod.;^L  14,  C  de  kgii. 
"^•;— I£l  kmL  d$  karmL  qta  ab  uU^  S  \^  M  ieqr.,  ti  tU,  de  muU.  Ttrtd.  et  de  tmaL 

^  3w.  US,  c  1,  c.  4. 

^^•hS^iD.sitab.teit.ind.ext.widelib.f'^Nnf.  llS,c*  1.    The  cues  in  whadi  there 
▼OL.  II.  16 
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leave  always  three  shares  for  the  children  which  may  be  bom  of  a 
widow  who  is  left  big  with  child.  And  although  it  happens  some- 
times that  thejre  are  two  children  at  a  birth,  yet  this  would  not  be 
a  sufficient  reason  for  laying  aside  always  two  shares,  when  an 
inheritance  is  to  be  divided  during  the  time  that  a  widow  is  with 
child ;  for  it  would  give  too  frequent  occasion  to  make  a  new  par- 
tition. And  the  inconvenience  is  much  less  in  making  a  new 
partition  when  there  happen  two  children  at  a  birth,  than  in  mak- 
ing it  every  time  that  there  is  only  one.  But  it  is  more  convenient 
and  more  natural  for  the  children  concerned  in  the  partition  to  de- 
fer it  till  the  widow  of  the  deceased  is  brought  to  bed,  that  they 
may  see  whether  there  is  any  live  child  bom  or  not,  whether  there 
are  two,  or  only  one.  And  if  there  should  be  only  daughters 
alive,  in  a  case  where  the  eldest  son  waB  to  have  something  by 
way  of  distinction  over  and  above  his  equal  share  with  the  rest,  it 
would  be  necessary  likewise  to  defer  the  partition  upon  this  ac- 
count, that  they  might  know  whether  it  is  a  son  or  a  daughter 
that  is  bom.  It  is  upon  these  considemtions  that  we  have  not 
followed  the  rule  explained  in  this  text,  and  that  we  have  made  it 
conformable  to  equity  and  to  our  usage. 

VIL 

2809.  Curator  to  the  ChUd  thai  is  in  the  JXbther^s  TFomft.  — In 
the  case  of  a  widow's  being  big  with  child,  if  it  is  necessary  to  do 
any  thing  for  the  security  of  the  rights  of  the  child  that  is  to  be 
born,  whether  it  be  in  the  case  of  a  partition,  if  it  is  necessary  that 
one  should  be  made,  or  for  other  causes,  such  as  that  of  exercising 
the  rights  and  managing  the  goods  which  may  belong  to  him,  a 
curator  is  named  for  these  functions,  as  has  been  said  in  its  proper 
place.* 

VIIL 

2810.  Provirionfor  the  Widow  Big  with  Child.  —  If,  in  the  case 

of  the  foregoing  article,  the  widow  should  demand  a  provision  out 
of  the  goods  of  the  inheritance  for  her  subsistence  and  mainte- 
nance during  her  being  with  child,  on  the  child's  account,  this  would 
be  granted  her  in  proportion  to  the  quality  of  the  persons,  and  the 
goods  of  the  deceased,  although  she  should  have  an  estate  of  her 

s  L.  l,i  \1,D,devnA.in pou.miU.^ow.€i.    See  the  fourteenth  article  of  the  first 
Bection  of  Cyratan, 
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own.  For  this  provision  being  for  a  child  that  is  to  be  bom,  and 
which  is  to  have  its  share  in  the  inheritance,  both  the  pablic  intei^ 
est,  hnmanity,  and  religion  do  all  of  them  require  that  even  m<Mre 
care  should  be  taken  for  it  than  for  the  children  that  are  already 
Dora.  And  this  provision  would  be  taken  out  of  the  ready  money 
belonging  to  the  inheritance,  if  there  is  any,  or  out  of  the  other 
effects  which  may  be  most  easUy  and  most  readily  converted  into 
money.^  But  if  it  should  appear  that  the  widow,  in  order  to  get 
this  provision,  had  feigned  herself  to  be  big  with  child,  she  would 
be  obliged  to  restore  to  the  heirs  whatever  she  had  received  upon 
that  account* 

IX 

2811.  I^rovigion  for  the  CkUd  whose  State  is  called  in  QuesHtm. 
—If  in  the  same  case  there  should  be  other  children  of  a  former 
marriage,  or  heirs  of  blood  in  default  of  diildren,  who  should  pre* 
tend  that  the  child  which  the  widow  is  big  with,  or  which  is  al- 
ready bom,  is  not  legitimate,  so  that  it  should  be  necessary  to 
have  a  judicial  determination  touching  the  state  of  this  child  that 
is  bom  or  to  be  born ;  ^  during  the  time  that  this  question  remains 
undecided,  the  child's  mother  or  its  curator  might  demand  a  provis- 
ion out  of  the  goods  of  the  succession  for  its  alimony.  And  if  the 
lawsuit  should  last  a  long  time,  the  allowance  would  be  increased 
according  to  the  expense,  including  likewise  therein  that  which  is 
laid  oat  on  his  studies,  and  other  necessary  expenses,  according  to 
the  quality  of  the  persons  and  the  greatness  of  the  estate.  For  in 
such  a  controversy  we  ought  to  presume  during  the  time  that  it  is 

^L\,\\  19 H20iD.devmLmpo§t.mitt.etcmaL^;^l  5, 0od.;^l  1,4  15,aocf. 

*  L.  If  \  idt.  D.  d$  ventre  im  pou.  mitt, 

'  Si  cni  controTenia  fiet  an  inter  liberoB  rit,  et  impubes  sit  causa  cognita  perinde  pos- 
Kttio  datnr,  ac  si  nnUa  de  ea  re  controTersia  esset.    L.  1,  D.  de  Carbon,  edido. 

We  have  left  <rat  tiie  remaining  part  of  this  law,  which  direds  that  the  judgment  tcmch- 
i^g  the  state  oi  this  child  should  be  defeired  until  it  has  attained  the  age  of  puberty,  un- 
^}  as  it  is  said  in  the  third  law,  §  5,  of  the  same  title,  it  should  i^pear  to  be  for  the 
clod's  advantage  not  to  have  the  judgment  delayed;  as  if  there  should  be  danger  of  los- 
'^  ^  proofs  which  might  be  of  service  to  him.  But  if  the  other  children,  or  the  heirs 
vbo  should  controvert  the  state  of  this  child,  should  refuse  to  agree  to  such  a  delay,  and 
to  leave  the  child  in  possession  in  the  mean  while,  the  usage  in  France  would  not  approve 
^  sach  delay.  And  it  would  be  just,  for  the  common  interest  both  of  this  child  and  of 
its  advenaries,  to  hare  the  question  touching  the  state  of  the  child  decided  with  its  tutor 
or  cnntor.  And  if  the  cause  should  be  determined  against  him,  the  judgment  which 
"^ifMdd  be  given  would  be  only  as  it  were  provisional,  and  would  not  hinder  him  from 
^P^Trng  afterwards  to  have  it  revened,  as  well  as  every  minor  who  has  no!  been  suffl* 
c>«d4  defended. 

16* 
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nndecided,  both  in  favor  of  the  mother  that  she  hath  not  been  nn- 
faithful  to  her  husband,  and  in  favor  of  the  child  that  it  is  legiti- 
mate ;  and  it  would  be  of  a  much  worse  consequence  to  have  de- 
prived the  child  of  its  nourishment  and  education,  if  it  should  ap- 
pear to  be  legitimate,  than  to  have  diminished  the  inheritance  in 
so  much  as  had  been  applied  to  that  use,  although  it  should  be 
afterwards  adjudged  that  the  child  is  not  legitimate."'  Thus,  thb 
allowance  is  not  refused,  although  the  state  of  the  child  may  ap- 
pear doubtful,  which  it  ought  to  be  if  it  were  evident  that  the 
child  had  no  manner  of  right.*^ 


2812.  The  Descendants  exclude  the  Ascendants  from  Successions. 
-—If  the  deceased  has  left  behind  him  children,  or  only  grand- 
children, and  if  his  father  or  mother  or  other  ascendants  have  sur- 
vived him,  his  children  or  grandchildren,  of  both  sexes,  in  what  de- 
gree soever  they  are,  will  exclude  his  father  and  mother,  and  they 
will  Ukewise  exclude  from  the  succession  all  other  ascendants,  and 
much  more  all  collaterals.  For  it  is  the  natural  order,  that  estates 
should  go  from  fathers  to  their  children.^ 

XL 

2813.  Of  the  Case  where  the  Father  and  Son  die  at  the  same  Time. 
—  Seeing  the  son  does  not  succeed  to  his  father  but  when  be  sur- 
vives him,  and  since  it  may  happen  that  they  may  both  die  to- 
gether, so  that  it  cannot  be  known  which  of  them  died  first,  it  is 
necessary  in  this  case  to  regulate  who  shall  succeed  to  the  estate 
both  of  the  one  and  the  other.  Thus,  for  instance,  if  it  should 
happen  that  a  father  and  his  son  had  perished  together  in  a  battle 
or  in  a  shipwreck,  and  it  were  impossible  to  know  which  of  them 
had  survived  and  succeeded,  whether  the  son  had  survived  the  father 
or  the  father  the  son,  that  the  estate  of  him  who  died  first  might 
go  to  the  heirs  of  the  other,  it  would  be  presumed  that  the  son  had 
survived  and  succeeded  to  the  father.  And  it  would  be  the  same 
thing  if  it  were  the  mother  and  the  son.  For  this  being  the  natu- 
ral order,  it  is  supposed  that  the  event  has  been  conformable  to  it; 
and  this  presumption  may  be  founded  on  this,  that  it  is  natural  to 

■■  £.  6,  ^  8,  D.  de  Carbon.  ed»;—'L  %\5,  eod, 

*  X.  3,  f  4,  wd.    Althoogfh  this  hut  text  does  not  relate  to  the  provinon  for  elimooj, 
bat  to  the  inheritance  itself,  yet  it  may  be  applied  to  the  one  as  well  as  to  the  other. 
*»  L.ll,ade$uiiHlegiLW>,,'^N6v.\lS,e,l. 
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think  that,  by  reason  of  the  difference  of  age,  the  son,  being  the  < 
more  robnst,  has  resisted  death  the  longest' 

XIL 

2814.  Of  ike  Case  where  the  Mother  and  the  CMld  on  the  Breast 
die  U^ether.  —  Although  in  the  case  of  the  preceding  article  it  is 
presumed  that  the  father  died  first,  yet  if  for  another  case  we 
should  suppose  that  it  were  a  sucking  child  who  died  with  its 
mother,  whether  it  were  in  a  shipwreck,  by  fire,  or  some  other  ac- 
cident, it  would  be  presumed,  because  of  the  weakness  of  the  child, 
that  the  mother  had  lived  longest  And  the  same  thing  would  be 
presumed  in  every  child  that  has  not  as  yet  attained  the  age  of 
puberty,  whether  it  be  that  the  case  had  happened  to  the  son  and 
the  mother  or  to  the  son  and  the  father.^ 

Remarks  on  the  Two  Preceding  Articles. 

2815.  It  is  necessary  to  remark  on  this  and  the  foregoing  article, 
that,  these  rules  appearing  to  be  founded  on  the  presumptions  of 
what  naturally  happens,  it  would  seem  that  they  ought  to  be 
fixed,  and  always  the  same  in  all  sorts  of  cases  without  distinc- 
tion. That  is  to  say,  that  whatever  the  consequence  might  be, 
either  for  or  against  those  who  have  any  interest  whether  the  fa- 
ther or  son  died  first,  and  without  any  regard  to  the  consideration 
which  the  interest  of  one  of  the  parties  might  deserve  above  that 
of  the  other,  we  ought  always  to  judge  in  the  same  manner. 
Nevertheless,  we  see  in  some  laws  that,  in  these  sorts  of  cases 
where  it  b  not  known  which  of  the  two  died  first,  the  presumptions 
^  different,  according  to  the  consideration  of  the  persons  con- 
cerned. Thus,  for  example,  in  the  case  mentioned  in  the  first  of 
the  texts  cited  on  the  preceding  article,  where  the  question  was, 
whether  tBe  relations  of  the  father  ought  to  inherit  his  estate, 
which  would  have  been  just  if  he  had  survived  his  son,  or 
whether  the  mother  ought  to  inherit  the  father's  estate,  as  having 
Passed  to  the  son  if  he  died  only  after  his  father,  the  Emperor 
Adrian  decided  in  favor  of  the  mother,  that  the  son  had  survived 
'tis  father.  Thus,  on  the  contrary,  in  a  like  case,  where  a  person 
who  had  been  set  firee  from  slavery  died  together  with  his  son  by 

^  I*%\\,  D.  denb.  dub,  ;^L  9%  wtL  ;^d.  I  \  4.  See  the  following  article,  with 
the  mnariu  upon  it  See  likewise  the  fifteenth  artide  of  the  fonrth  section  of  Proofi  and 
^^owvCiiNM,  and  the  remaik  upon  it. 

"^  ^26, D.depaeL  dotal. !^L  $B,D,d$r^,  dub^i^l  9,  tn/eorf. 
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the  same  accident,  so  tliat  it  was  uncertain  if  either  of  them  or 
which  of  them  did  smrive,  another  law  presumes  in  favor  of  the 
patron ;  that  is,  of  the  master  who  had  given  this  person  who  had 
been  a  slave  his  freedom,  that  the  son  had  not  survived  iiis  father, 
that  the  father's  inheritance  might  go  to  the  patron;*  for  he  had 
right  to  succeed  to  the  person  whom  he  had  made  free  from  slav- 
ery, and  who  died  without  children.  And  this  law  prefers  him  to 
the  person  who  ought  to  be  heir  to  the  son,  unless  it  were  clearly 
proved  that  the  father  died  first:  Si  cumJUio  suo  libertus  si$iml  pe- 
rierit^  intestati  patrono  legUima  defertur  hceredUas ;  si  nan  probatut 
supervixisse  patri  JiUus.  These  are  the  words  of  this  law,  which 
explains  afterwards  the  motives  of  this  decision,  founded  on  the 
consideration  of  the  person  of  the  patron.  iSbc  enim  reverentia 
patronatus  sfuggerewte  dicimus* 

2816.  We  see  also,  that,  in  a  like  event  of  a  father  and  a  son 
having  perished  together  in  a  shipwreck,  or  by  some  other  acci- 
dent, another  law  presumes,  under  another  view,  that  the  son  did 
not  survive  the  father.  It  is  in  the  case  where  a  testator  had  re- 
quired his  heir  to  restore  his  estate,  or  a  part  of  it,  or  some  particu- 
lar thing,  to  another  person  after  the  death  of  this  heir,  if  he  should 
die  without  children.  It  is  said  in  that  law,  that  if  the  person  who 
was  charged  with  this  fiduciary  bequest^  having  only  one  son,  this 
son  and  his  father  had  died  at  the  same  time  by  some  accident,  so 
that  it  was  impossible  to  know  which  of  them  had  survived,  it 
would  be  presumed  that  the  son  had  not  survived,  and  that  there- 
fore the  case  of  the  fiduciary  bequest  had  happened,  the  person 
who  was  charged  with  it  having  died  without  children,  which 
would  make  the  estate  to  go  to  the  person  for  whose  benefit  the 
fiduciary  bequest  was  devised ;  whereas,  had  it  been  presumed  that 
the  son  had  survived,  it  would  have  made  the  case  of  the  fiduciary 
bequest  to  cease ;  and  the  son  having  succeeded  to  hfs  father,  he 
would  have  transmitted  the  estate  to  his  heur.  Si  guis  susceperit 
quidemfilium^  verum  vivus  amiserit^  videbitur  sine  liberis  decessisse. 
Sed  si  naufragioj  vel  ruina^  vel  aggressuj  vel  quo  alio  modo  simul  cum 
poire  perierit  (JiUus)  an  condiHoy  si  sine  liberis  pater  decederety  de- 
fecerit  videamuSy  et  magis  non  dejvisse  arbitror.  Quia  non  est  ve- 
rum /ilium  ejus  supervixisse.  Aut  igitwr  fiHus  supervixU  pairi^  et 
extinxU  condUionem  fideicommissi :  aut  non  supervixit^  et  extitit  con- 

^  L.9,\2,D.eknb. tUb. 

^  This  is  the  name  which  is  giren  to  these  sorts  of  disposiaoiis ,  which  we  sheU  treat 
of  in  the  fifth  book. 
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ditio.  Chan  auiem  qms  cmle  el  quis  postea  decesserU  non  apparet^ 
extUisse  candUionem  fideicommissi  magis  dicendum  est.  L,  17,  §  7| 
D.  ad  senaL  TrebelL  It  woald  seem  as  if  we  might  reasonably 
conclude  from  this  decision,  that,  since  it  presumes  contrary  to  the 
natural  order,  and  against  the  rule  explained  in  the  eleventh  arti- 
cle, that  the  son  did  not  survive  the  faUier,  it  is  founded  only  on  the 
favor  of  the  fiduciary  bequest,  to  make  it  subsist  against  the  heir  of 
the  SOD.  And  since  it  was  sufficient  for  the  person  who  was  to  be 
benefited  by  the  fiduciary  bequest,  that  the  son  had  not  survived, 
whether  he  died  before  his  father,  or  only  in  the  same  moment 
with  him ;  ®  the  law  barely  supposes  that  the  son  did  not  survive, 
and  that  therefore  the  condition  of  the  fiduciary  bequest  was 
come  to  pass,  which  accomplishes  the  intention  of  the  testator, 
which  was  to  prefer  nobody  to  the  pennon  who  was  to  be  bene- 
fited by  the  fiduciary  bequest,  but  the  children  of  his  heir,  in  case 
be  should  have  any  who  should  succeed  him. 

2817.  It  appears  from  ail  these  several  questions  which  arise 
from  the  case  where  the  father  and  son  die  together,  that  the*laws 
decide  differently  touching  the  order  of  their  death,  according  to 
the  differences  of  the  persons  concerned,  judging  in  favor  of  the 
mother,  that  the  father  died  first ;  deciding,  on  the  contrary,  in  favor 
of  the  patron,  that  the  son  did  not  survive ;  and  in  favor  of  the 
fiduciary  bequest,  that  the  condition  on  which  it  was  left  has  hap- 
pened by  the  father  dying  without  leaving  any  children  alive  be- 
hind him.  And  in  this  last  case,  it  is  not  the  favor  of  the  person 
for  whose  benefit  the  fiduciary  bequest  is  left  that  occasions  this 
decision,  but  barely  the  quality  of  its  being  a  cause  relating  to  a 
fiduciary  bequest,  which  was  singularly  favored  in  the  Roman 
law.  But  if,  in  the  same  case  of  this  fiduciary  bequest,  it  were 
the  widow  of  the  father  and  mother  of  the  son  who  died  together, 
who  should  pretend  ihat,  according  to  the  rule  of  the  eleventh  arti- 
cle, and  the  order  of  nature,  her  son  had  outlived  his  father,  and 
that  therefore  the  condition  of  the  fiduciary  bequest  had  not  hap- 
pened, since,  the  father  having  died  the  first,  he  did  not  die  without 
children,  would  it  be  presumed  against  the  mother  in  favor  of  him 
who  was  to  ^ave  the  benefit  of  the  fiduciary  bequest,  that  the  son 
bad  survived  his  father ;  and  would  it  not  be  just,  on  the  contrary, 
to  presume  in  favor  of  the  mother,  that  the  son  had  lived  longest, 
seeing  the  mother  would  have  for  her,  on  one  side,  the  natural  pre- 

•  A  Z.  17,  f  7. 


190  THE   CIVIL    LAW.  [PART  IL  BOOK  II. 

sumption  that  the  son  oaght  to  survive  the  father,  and,  on  the 
other  side,  the  favor  of  her  quality  of  mother,  which,  according  to 
the  spirit  of  the  laws  which  we  have  just  now  quoted,  would  seem 
to  decide  in  her  favor  ?  The  consequence  seems  to  be  very  well 
grounded,  and,  in  order  to  judge  the  better  of  it,  it  may  be  re- 
marked that  there  result  from  the  laws  which  we  have  quoted, 
and  from  others  relating  to  this  subject,  three  different  manners  of 
decision  in  cases  of  this  nature.  The  first,  which  supposes  that 
according  to  the  order  of  nature  the  son  has  survived  the  father; 
the  second,  which  makes  an  exception  to  this  first  in  the  case  of 
a  child  who  is  under  the  years  of  puberty ;  and  the  thirds  which 
supposes  that  the  father  and  son  died  in  one  and  the  same  mo- 
ment And  it  is  very  certain  that  one  of  these  cases  must  of  ne- 
cessity happen ;  that  is  to  say,  either  that  the  father  dies  first,  or 
that  he  dies  last,  or  that  both  the  one  and  the  other  die  at  the  same 
moment.  It  may  be  said  of  the  third  of  these  three  kinds  of  pre- 
sumption, that  it  ought  to  be  abolished,  if  it  were  the  rule  to  pre- 
sume always  that  the  son  who  is  adult  survived  the  father,  and 
that  the  father  survived  the  son  that  was  under  the  age  of  fourteen 
years.  For  by  this  rule  we  ought  never  to  presume  that  both  of 
them  died  in  the  same  instant ;  and  all  the  questions  would  be 
decided  by  the  age  of  the  son.  Since,  therefore,  it  is  certain  that 
the  laws  presume  sometimes  that  the  son,  even  although  he  be  of 
the  age  of  fourteen  years,  has  not  survived,  it  follows  from  thence 
that  those  laws  suppose  that  it  may  naturally  happen,  either  that 
the  son  dies  first,  or  that  both  the  one  and  the  other  die  in  the 
same  instant ;  and  this  is  likewise  a  truth  which  reason  sufficiently 
convinces  us  of.  For  it  may  happen  several  ways,  that  the  mother 
may  perish  under  the  ruins  of  a  building  sooner  than  the  child 
whom  she  suckles.  It  may  happen  that  a  son  may  be  killed  in  a 
battle  before  his  father ;  and  on  the  same  occasions,  and  likewise 
on  all  others,  it  may  so  fall  out,  that  they  both  die  in  the  same  in- 
stant, or  that  even  he  who  by  reason  of  his  age,  or  some  other  in- 
firmity, might  be  presumed  to  die  first,  does  nevertheless  die  the 
last  It  is  upon  this  natural  diversity  of  events  that  the  different 
manners  in  which  the  laws  decide  questions  of  this  nature  are 
founded,  presuming  sometimes  that  the  death  of  both  has  hap- 
pened in  the  same  instant,  as  it  may  fall  out,  and  at  other  times 
that  one  of  the  two  died  first,  not  by  the  presumption  of  the  equal- 
ity or  difference  of  their  ages,  or  of  other  causes,  but  by  presuming 
that  that  has  happened  which  may  be  most  advantageous  to  the 
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party  whose  canse  is  most  to  be  favored.  For  whereas  if  we  knew 
certainly  the  truth  of  the  event,  whatever  it  were,  it  would  be  neces- 
sary to  decide  conformably  thereto ;  the  uncertainty  of  what  has  hap- 
pened, when  we  can  have  no  proofs  of  it,  makes  the  law  to  deter- 
mine with  authority  that  that  has  happened  which  the  natural  bias 
seems  to  demand,  as  appears  by  the  examples  which  we  have  just 
now  explained.  And  this  manner  of  deciding  may  have  its  foun- 
dation in  a  principle  of  equity  which  is  very  natural;  for,  seeing 
it  is  impossible  on  one  side  to  know  the  truth,  and  necessary  on 
the  other  side  to  come  to  some  decision,  which  cannot  be  made 
but  by  supposing  one  of  the  cases  which  may  happen,  there  is  only 
the  law  which  can  substitute  its  authority,  in  the  place  of  the  de- 
cision which  the  truth  would  make,  if  it  were  known.  It  is  in  this 
manner  that  we  ought  to  reconcile  those  decisions  which  are  so 
different;  whence  it  seems  to  follow,  that,  in  the  questions  of  this 
nature,  we  ought  to  join  to  the  knowledge  of  the  matter  of  fact, 
such  as  it  may  be  gathered  from  the  drcumstanoes,  the  consider- 
ation of  the  persons  concerned,  that  we  may  decide  the  matter  by 
all  these  views  pursuant  to  the  principles  which  result  from  the 
reflections  on  all  the  said  laws. 

2818.  If,  in  order  to  make  application  of  these  principles,  we 
suppose  that,  a  father  and  his  only  son  of  about  thirteen  years  of 
age  having  died  together,  the  widow,  mother  of  the  said  son,  de- 
mands the  goods  of  the  father,  together  with  those  of  the  son,  pre- 
tending that  the  son  outlived  the  father,  and  consequently  suc- 
ceeded to  him ;  and  that  the  collateral  relations  of  the  father  de- 
mand his  inheritance,  and  likewise  over  and  above  that  which  the 
father  was  entitled  to  out  of  the  goods  of  the  son ;  and  ground  their 
pretension  on  this,  that,  the  son  not  having  as  yet  fourteen  years 
of  age,  we  ought  to  presume  that  the  father  outlived  him ;  how 
ought  this  question  to  be  decided  ?  Would  it  be  adjudged  that 
the  son,  because  of  his  tender  age,  died  the  first,  and  that  there- 
fore the  mother  is  to  have  no  share  in  the  goods  of  her  son  ?  Or 
will  it  be  presumed,  in  favor  of  the  mother,  that  the  son  has  sur- 
^ved  the  father?  And  even  although  it  were  a  child  of  much 
younger  years,  would  the  mother  be  deprived  of  that  which  she 
ought  to  have,  if  it  were  certain  that  her  son  had  survived,  since  it 
niay  even  have  happened  that  the  father  died  before  the  son,  by 
reason  of  other  circumstances  besides  that  of  age,  which  is  not  a 
certain  proof  that  the  son  died  first  ?  Or  would  it  be  supposed 
rather  that  both  the  one  and  the  other  died  in  the  same  instant, 
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in  Older  to  give  to  the  mother  the  estate  of  her  son,  whom  the 
father  did  not  snrvive,  and  to  the  collateral  relations  the  fathei's 
estate,  to  which  the  son  did  not  sacceed,  he  not  having  survived 
the  father?  The  first  of  these  three  ways  of  deciding  this  que*, 
tion  wonld  appear  too  hard.  And  since  it  is  possible  that  the  son 
may  have  survived,  it  would  seem  that  we  onght  not  to  decide  the 
doubt  by  the  contrary  supposition,  which  deprives  the  motha  of 
all  manner  of  share  in  the  goods  of  her  son  which  came  to  him  by 
his  father ;  which  consideration  will  be  an  inducement  for  deciding 
the  doubt  according  to  the  second  manner ;  since  the  third  would 
still  have  this  hardship  in  it,  that  the  mother  would  be  thereby  de- 
prived of  that  which  even  the  customs,  which  appropriate  the  goods 
to  those  of  the  stock  from  whence  they  came,  give  her  out  of  liie 
goods  which  the  son  has  inherited  of  his  father. 

2819.  If  we  suppose  for  another  case,  that  a  fisLther  who  had  sev- 
eral sons  dies  with  one  of  them,  so  that  it  cannot  be  known  which 
of  them  died  first,  and  that  this  son,  having  some  estate  of  his 
own,  had  made  a  testament,  and  therein  named  one  of  his  friends 
his  universal  heir,  and  that,  the  brothers  coming  to  divide  among 
them  their  father's  estate,  this  heir  of  their  brother  should  pretend 
that  the  son  had  survived  the  father,  and  that  therefore  he  ought 
to  have,  not  only  the  goods  belonging  to  this  son,  but  likewise  the 
share  which  fell  to  him  of  his  father's  estate ;  would  this  question 
be  decided  in  favor  of  this  heir,  by  presuming  that  the  son  died 
last,  or  would  it  be  determined  in  favor  of  the  brothers,  upon  the 
presumption  that  they  died  both  in  the  same  instant,  and  that 
so  the  brother's  heir  has  no  share  in  the  goods  of  the  father,  and 
that  he  ought  to  take  only  the  goods  which  their  brother  may  have 
had  some  other  way  ?  This  heir  would  be  founded  on  the  pre- 
sumption that  the  son  had  survived  and  succeeded  his  father: 
and  the  brothers  would  have  to  urge  on  their  side,  not  only  the 
consideration  which  is  so  much  favored  of  the  natural  equity 
which  calls  them  to  succeed  to  their  father's  estate,  and  which  ex- 
cludes this  stranger  from  it ;  but  likewise  this  reason,  that,  there 
being  no  manner  of  proof  to  show  which  of  the  two  died  fijrst,  nor 
any  reason  to  presume  in  favor  of  the  stranger,  against  the  inter- 
est of  the  brothers,  it  ought  to  be  presumed  that  both  the  one  and 
the  other  died  in  the  same  instant,  with  as  much  or  rather  more 
reason  than  in  the  case  of  the  fiduciary  bequest  which  has  been 
spoken  of.  So  that,  according  to  the  principles  which  we  have  just 
now  been  inquiring  into,  it  would  be  enough  for  this  heir  that  he 
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should  have  the  proper  goods  of  the  son,  withoat  having  any  share 
in  those  which  the  son  would  have  inherited  of  his  father,  if  it  had 
been  certain,  as  it  is  not,  that  he  did  survive  him. 

2820.  We  might  give  other  examples  of  the  like  cases,  but 
these  few  are  sufficient  for  a  matter  which  so  rarely  happens ;  and 
it  is  enough  to  have  taken  notice  of  these  several  principles, 
which  seem  to  be  sufficient  for  all  the  different  cases  of  this  na- 
tme.* 

XIIL 

2821.  CMdren.  have  ike  Bighi  of  Tranmisnam.  —  Children  and 
other  descendants  are  considered  as  being  in  some  manner  masters 
of  the  estate  of  their  father  or  mother,  grandfather  or  grandmother, 
and  other  ascendants,  even  before  their  death.  And  when  that 
does  happen,  it  is  not  so  much  a  succession  which  the  children  ac- 
quire, as  a  continuation  of  a  right  which  they  had  ahready,  with 
this  difference  between  this  right  and  the  inheritance,  that  whereas, 
during  the  life  of  the  ascendant  to  whom  they  succeed,  they  had 
his  estate  as  it  were  in  partnership  with  him,  and  that  his  posses* 
sion  preserved  it  to  them,  they  have  now  all  alone  the  sole  and 
entire  right  to  the  estate  after  his  death.  Thus,  although  they 
should  know  nothing  of  his  death,  and  even  although  they  should 
he  ignorant  of  their  own  right,  as  if  they  should  happen  to  be 
young  children,  yet  the  estate  would  be  entirely  theirs.*^  Which 
has  this  effect,  that  if  the  son  who  has  survived  his  father,  and 
who  has  not  renounced  the  succession,  happens  to  die  before  he 
has  entered  to  it,  or  even  before  he  knows  that  it  is  fallen  to 
Um,  he  would  transmit,  that  is  to  say,  would  make  his  right  to 


*  V- 1. 32,  SlfD.de  rdiffios.  et  8timpt./un.;  —  l  9,  \  l^  D.  de  reb.  dub.; — d.  I  ^  «ft.;  — 
1 16,eorf.;— rf.  /.  16,  H  ;  — 2?.  17  et  18,  eod-y'-^d.  I  18,  ^  1.  It  appears  by  these  texts, 
^  words  whereof  we  havB  not  set  down  here,  that  the  ordinary  presomption  is  that  the 
^  d»d  in  the  Mine  instant,  since  it  cannot  be  said  of  any  of  them  that  he  survived  the 
other.  So  that  it  is  only  by  drcnmstances,  or  upon  particular  considerations,  that  the 
<*ntrary  ii  presumed. 

See  the  fijfteenth  article  of  the  fourth  section  of  Proofs  and  Preaumptions^  the  seventh  ar- 
^  of  the  second  section  cfPvpiiUtry  iSutoiYufum,  and  the  eighteenth  article  of  the  first 
'^^^  of  SubtUiutions^  direct  and  fiduciary. 

[l^U^D.desma  H  legit.  ktBrtd.f-^L  Uj D,  de lib.  et  poti. ;-^S  ^^  ^n^-  ^  hand,  qua 
^  wf.  Ahhongh  these  words  suns  haere$  do  not  agree  to  all  children  in  the  Roman  law, 
*^  children  emancipated  fh>m  their  fiuher's  power  lost  this  quality,  yet  these  texts 
^  serertheless  conformable  to  the  usage  in  France,  which  does  nOt  make  this  distinction 
^^ctveen  ddldren  in  matters  of  succession,  and  which,  even  under  the  Boman  law  itself, 
ni  abolished  by  Justinian.  K^w.  118,cl. 
VOL.  II.  17 
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pass  to  his  heirs.     And  this  is  what  is  called  the  right  of  transnus- 
sion,  of  which  we  shall  speak  in  its  proper  place." 

XIV. 

2822.  Provision  for  the  Children  who  deliberate  whether  ikeji 
shall  accept  the  Inheritance.  — ^  Although  children  and  other  de- 
scendants, who  survive  their  fathers  and  mothers,  and  others  tiidr 
ascendants,  are  seized  of  their  estate,  as  has  been  said  in  the  pre- 
ceding article,  yet  they  have  nevertheless  the  liberty  to  deliberate 
whether  they  will  accept  the  inheritance,  or  whether  they  will  ab- 
stain from  it.  And  if,  during  the  time  that  is  given  them  for  d^ 
liberating,  they  demand  some  allowance  for  their  substance,  it  is 
granted  unto  them,  as  has  been  said  in  another  place.* 

XV. 

2823.  Fathers  have  the  Usufruct  of  Successions  which  fall  to 
their  Children.  ^  It  is  necessary  to  remark  in  relation  to  the  sac- 
cessions  of  ascendants  which  go  to  their  children,  and  other  de- 
scendants,  that  they  have  not  always  a  full  and  plenary  right  to 
them.  For  if  the  son  who  is  under  his  father's  authority  succeeds 
to  his  mother,  or  other  ascendant  by  the  mother's  side,  his  father 
shall  have  the  usufruct  of  the  goods  of  that  succession,  as  shall  be 
explained  in  the  following  title.^ 

XVL 

2824.  Bights  which  pass  to  those  of  the  FamU^  who  do  not  mc- 
ceed  to  the  Estate.  —  We  must  likewise  observe  upon  the  some 
subject  of  the  succession  of  children  and  other  descendants,  and 
likewise  in  general  touching  all  successions  of  intestates,  whether 
they  be  descendants,  ascendants,  or  collaterals,  that  there  may  be 
in  the  inheritance  certain  rights  which  go  to  the  heirs  of  blood,  al- 
though they  be  deprived  of  the  succession  by  a  testament,  or  even 
that  they  renounce  it  Thus,  the  right  of  patronage  annexed  to  a 
family  passes  to  those  to  whom  the  title  gives  it,  although  they  do 
not  succeed  to  the  estate.'     Thus,  the  right  of  being  interred  in 

*  See  the  tenth  section  of  Testaments. 

'  See  the  sixth  article  of  the  fint  section  of  Bars  or  Executors  toith  ih»  Ben^  of  an  In- 
ventory. 

"  See  the  second  section  of  the  following  title. 

'  L.  9,  D,  dejur.  patron, ; — Z.  47,  4  4,  Z).  cfe  hon.  Ubert.  Although  the  right  of  patron- 
age which  is  spoken  of  in  this  article  be  of  a  different  nature  from  that  mentioned  in  this 
law,  yet  it  may  be  applied  to  it,  seeing  these  two  rights  hare  one  and  the  same  name,  and 
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the  bnrying-place  of  the  family  passes  equally  to  those  who  are  of 
the  family,  whether  they  inherit  the  estate  or  not/ 


SECTION  III. 

OF  THE  LINES  AND  DEGREES  OF  PROXIMITY. 

2825.  Although  the  subject-matter  of  this  title  be  limited  to 
that  which  concerns  children  and  other  descendants,  and  it  may 
seem  for  that  reason  that  we  ought  to  speak  here  only  of  the  lines 
and  degrees  of  descendants ;  yet  the  connection  there  is  between 
the  lines  and  degrees  of  ascendants,  descendants,  and  collaterals 
does  not  allow  this  matter  to  be  divided ;  but  seeing  we  are  about 
to  explain  here  the  lines  and  degrees  of  descendants,  it  is  proper 
likewise  to  join  the  others. 

2826.  Seeing  these  lines  and  degrees  of  proximity,  or  consan* 
goinity,  are  more  easily  distinguished  in  a  figure,  we  have  inserted 
one  at  the  end  of  this  section.  But  it  is  necessary  beforehand  to 
explain  what  is  meant  by  degrees  of  proximity,  and  by  the  lines 
which  the  said  degrees  compose ;  for  it  is  by  those  lines  and  de- 
grees that  we  see  what  is  the  proximity  between  two  persons ;  and 
this  shall  be  the  subject-matter  of  this  section. 

2827.  The  knowledge  of  the  degrees  of  proximity  is  not  only 
necessary  in  the  matter  of  successions,  but  likewise  in  other  mat- 
ters; as  in  tutorships,  that  those  may  be  named  tutors  who  are 
related  to  the  minors,  and  those  excused  who  are  not :  in  the  chal- 
lenges or  recusations  of  judges  who  are  relations :  in  the  admis- 
sion of  witnesses,  either  in  civil  or  criminal  causes,  in  order  to 
receive  or  reject  the  testimony  of  those  who  are  related  to  the  par- 
ties:* in  marriages,  which  are  unlawful  between  those  that  are 
within  certain  degrees  of  relationship  or  affinity.^ 

2828.  The  prohibitions  of  marriages  within  the  degrees  of  prox- 
imity and  affinity,  which  had  been  established  by  the  Roman  law, 

^tlie  one  v  well  aa  the  other  goes  to  the  nearest  relations,  although  thej  do  not  suc- 
ceed as  heirs  to  the  estate.  The  patronage  spoken  of  in  this  article  is  the  right  which 
the  duuch  has  granted  to  the  founders  of  some  benefices,  and  their  descendants,  to  pre- 
set to  the  ordinary,  who  has  the  right  of  institation,  persons  who  are  capable.  Which  is 
anitter  that  does  not  oome  properly  within  the  design  of  this  book. 

^  V.lt^D.de  reHg.  et  mmpt.fim. 

*  L.  10,  D.  dk  gradibiu  tt  affin. 

^  L 17,  C.  de  myCias. 
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have  been  very  much  enlarged  by  the  canon  law,  which  is  obsCTved 
in  France.®  But  this  matter  does  not  belong  to  this  place ;  for  here 
it  sufficeth  to  point  out  the  order  of  the  degrees  of  kindred  in  so 
far  as  concerns  successions.  And  as  for  the  degrees  of  affinity  or 
alliance,  as  the  same  have  no  relation  to  successions,  allies  by 
marriage  having  no  manner  of  right  to  inherit,  we  shall  say  noth- 
ing of  them.^  The  degrees  of  affinity  are  sufficiently  distinguished 
by  those  of  proximity ;  for  in  order  to  know  the  degree  of  affinity 
between  the  husband  and  the  relations  of  his  wife,  and  between 
the  wife  and  the  relations  of  her  husband,  there  is  no  moie  re- 
quired but  to  place  the  husbands  in  the  same  degree  in  which 
their  wives  are,  and  the  wives  in  the  same  degree  with  their  bos- 
bands. 

2829.  Seeing  all  the  articles  of  this  section  have  relation  to  the 
figure  of  kindred  which  is  placed  at  tiie  end  c^  it,  and  that  without 
the  sight  of  the  said  figure  it  will  be  difficult  f<Nr  beginners  to  un- 
derstand aright  all  this  detail ;  they  are  to  take  notice  that  it  will 
be  convenient  for  them  to  have  the  figure  before  them  at  the  read- 
ing of  each  article,  and  before  they  look  into  it  to  read  the  adver- 
tisement which  we  have  set  down  at  the  end  of  this  section,  for 
the  right  understanding  the  use  of  the  said  figure. 


Art.  L 
2830.  What  are  the  Degrees  of  ProadmUjf  or  Qmsamguim^.'^ 


Seeing  proximity  between  two  persons  proceeds  either  firom  this, 
that  they  are  descended  one  firom  the  other,  which  makes  the  con- 
nection between  ascendants  and  descendants,  or  from  their  being 
both  descended  of  one  and  the  same  person,  which  makes  that  of 
collaterals ;  we  judge,  therefore,  of  the  proximity  between  two  per- 
sons by  the  number  of  generations  which  make  both  the  one  and 
the  other  of  the  said  connections.  And  these  generations  are  called 
degrees,  by  which  we  step  from  one  person  to  another  in  order  to 
make  the  computation  of  their  kindred,'  in  the  manner  which  shall 
be  explained  in  the  following  articles. 

II. 

2831.  What  are  the  Lines  of  Consamguimtif.  —  By  lines  of  con- 
sanguinity is  mefluat  the  succession  of  degrees  or  generations  which 


«  F:85,9.4.  ^  L,  7,  aism.de 

*  Zw  10, 4  10,  Z).  degrad.  et  affin. 
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are  between  one  person  and  another.  And  as  there  are  three 
ordeis  of  proximity,  that  of  ascendants,  that  of  descendants,  and 
that  of  collaterals,  so  there  are  likewise  three  orders  of  lines.^ 

IIL 

2832.  Ume  of  Ascendants.  —  In  the  order  of  ascendants  of  the 
person  whose  relation  we  want  to  know,  we  place  above  him  his 
father,  his  grandfather,  his  great-grandfather,  and  his  other  ances- 
tors, each  of  them  in  their  rank  according  to  their  degrees,  and  the 
first  degree  is  that  which  ascends  from  the  son  to  the  father,  the 
second  from  the  father  to  the  grandfather,  the  third  from  the  grand- 
father to  the  great-grandfather,  and  so  on  successively  with  the 
others,  according  to  the  same  order.  Thus,  the  father  is  in  the 
first  degree  to  his  son,  and  the  grandfather  in  the  second  degree  to 
tiie  grandson,  and  so  on  with  the  rest.  It  is  these  degrees  whereof 
the  situation  one  above  the  other  makes  the  line  of  ascendants, 
which,  being  joined  with  that  of  the  descendants,  of  which  we 
shall  speak  in  the  following  article,  makes  together  only  one 
line.* 

IV. 

2833.  Line  of  Descendants.  —  In  the  order  of  descendants  of  the 
person  whose  relation  is  in  dispute,  we  place  under  him  his  son, 
his  grandson,  and  the  other  descendants,  every  one  in  his  rank  ac- 
cording to  their  degrees,  the  first  of  which  is  that  which  descends 
from  the  father  to  the  son,  the  second  from  the  son  to  the  grand- 
son, the  third  from  the  grandson  to  the  great-grandson,  and  the 
others  in  the  like  manner,  according  to  the  same  order.  Thus,  the 
son  is  in  the  first  degree  to  the  father,  and  the  grandson  in  the 
second  degree  to  the  grandfather,  and  so  on  with  the  rest.^  It  is 
these  degrees  whereof  the  situation  of  one  under  the  other  makes 
the  line  of  the  descendants,  which,  as  has  been  said  in  the  preced- 
ing article,  makes  only  one  line  with  that  of  the  ascendants. 

V. 

2834.  Line  of  Collaterals.  —  In  the  order  of  collaterals  there  is 
this  difference  that  distinguishes  it  from  the  orders  of  ascendants 
and  descendants,  that  whereas  there  is  only  one  line  of  ascendants 

^  L,  1,  D.degnuHb.  ef  affin. 

^  L.\,\  3, D.tkgrad.  A  affin.; -^d, I.  S  4 ;  — rf.  I.  ^  6. 

'  LA/\S^D.degradib.eiaffin,;  —  d,l\  4;— <f. /.  i  5. 

17  • 
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and  descendants,  there  are  as  many  lines  of  collaterals  as  there  aie 
places  of  ascendants  and  descendants,  including  liierein  the  place 
of  the  person  whose  kindred  we  inquire  into.  For  at  his  side  are 
his  brothers,  at  his  father's  side  are  his  uncles,  at  his  son's  side  are 
his  nephews,  and  so  on  with  the  others  in  several  lines  both  as- 
cending and  descending,  as  shall  be  explained  in  the  tenth  and 
following  articles,  and  as  appears  plainly  enough  by  the  fignre. 
These  are  the  lines  which  are  called  collateral,  because  they  are  at 
the  side  of  the  direct  line  of  ascendants  and  descendants.  So  that, 
in  order  to  reckon  the  degrees  of  kindred  between  two  collateral 
relations,  it  is  necessary  to  find  in  the  direct  line  the  first  of  the 
descendants  that  is  common  to  them,  that  is,  the  first  of  whom 
both  the  one  and  the  other  are  descended,  and  then  to  coont  the 
degrees  which  ascend  from  one  of  them  to  that  common  parent  or 
ascendant,  and  those  which  from  that  ascendant  descend  to  the 
other.  Thus,  between  two  brothers  there  are  two  degrees ;  the 
first,  which  ascends  from  one  of  the  brothers  to  their  father  ;  and 
the  second,  which  descends  from  the  father  to  the  other  brother. 
Thus,  there  are  four  degrees  from  one  cousin-german  to  another, 
two  which  ascend  from  one  of  them  to  his  father  and  grandfather, 
and  two  which  descend  from  the  said  grandfather  to  the  other 
cousin.  And  it  was  in  this  manner  that  proximity  was  reckoned 
among  those  persons  in  the  Roman  law,  placing  the  brotiiers  in 
the  second  degree,  and  the  consins-german  in  the  fourth.  But  by 
the  canon  law,  which  is  observed  in  France,  as  has  been  said  in 
the  preamble  of  this  section,  the  same  degrees  are  considered  un- 
der another  view,  and  the  computation  is  made  in  another  man- 
ner, by  placing  brothers  in  the  first  degree,  and  cousins-gennan  in 
the  second.  For  they  are  compared  among  themselves  according 
to  their  situation  under  the  common  parent  or  ascendant.  Thus, 
the  two  brothers  are  in  the  first  degree  under  their  father,  and  the 
two  cousins-german  are  in  the  second  degree  under  their  grand- 
father. We  shall  see  in  the  tenth  and  following  articles  what  re- 
lates to  the  other  collaterals ;  but  this  difference  between  the  canon 
and  civil  law  is  only  in  the  collateral  line,  for  as  to  the  ascendants 
and  descendants  the  degrees  are  the  same  in  both  laws.* 

*  £.  1,  4  4,  Z>.  (26  gradib.  et  affifu  Since,  by  the  manner  of  counting  the  degrees  acconi' 
ing  to  the  Roman  law,  the  brothen  are  in  the  second  degree,  and  are  the  first  and  near- 
est in  the  order  of  collaterals,  it  is  therefore  said  that  in  that  order  there  is  no  first  de> 
gree.    D.lS\\  —  d,l\,S^\'^l\OyS\b,eod. 
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2835.  Divers  Lines  of  Ascendants  and  Descendants.  —  Although 
we  reckon  only  one  line  of  ascendants,  and  one  of  descendants, 
which  between  them  make  no  more  than  one  line,  which  ascends 
iiom  the  children  to  the  fathers,  and  descends  from  the  fathers  to 
their  children,  and  is  called  direct ;  yet  each  of  these  two  orders  of 
ascendants  and  descendants  has  mider  other  views  several  lines, 
which  are  to  be  distinguished  for  divers  uses.  For  whereas,  for 
example,  it  is  necessary  to  consider  only  one  line  of  ascendants 
and  descendants  on  the  father's  side,  when  the  question  is  to  com- 
pute the  degrees  from  father  to  son  between  an  ascendant  and 
a  descendant;'  yet  if  we  will  distinguish  the  ascendants  on  the 
father's  side  and  on  the  mother's  side  of  one  and  the  same  person, 
and  his  descendants  of  sons  and  daughters,  there  are  several  lines, 
as  shall  be  explained  in  the  three  following  articles. 

VII. 

2836.  Lines  of  Ascendants  by  the  Father's  Side  and  Mother's  Side. 
—  If  we  will  reckon  all  those  who  are  in  the  order  of  ascendants 
of  any  person,  there  is  first  a  line  which  ascends  from  that  person 
to  his  father,  to  his  grandfather  by  the  father's  side,  to  his  great- 
grandfather by  the  father's  side,  and  to  the  other  ascendants  from 
fa&er  to  father :  and  there  is  another  line  which  ascends  from  the 
same  person  to  his  mother,  to  his  grandmother  by  the  mother's 
Bide,  and  so  on  to  the  others  from  mother  to  mother.  But  these 
lines  not  containing  all  the  ascendants,  there  are  several  other  lines 
to  be  imagined,  in  order  to  comprehend  them  all,  as  shall  be  ex- 
plained in  the  article  which  follows.' 

VIIL 

2837.  MuUiplicatian  of  Ascendants^  and  their  Lines.  —  To  un- 
derstand aright  the  order  of  those  other  lines  of  ascendants,  besides 
the  two  which  have  been  mentioned  in  the  preceding  article,  it  is 
necessary  to  consider,  that  the  number  of  ascendants  increases 
always  the  double  at  every  degree.  Thus,  every  one  has  in  the 
first  degree  only  his  father  and  his  mother,  and  in  the  second  he 
has  his  grandfather  and  grandmother  by  the  father's  side,  and  like- 
wise his  grandfather  and  grandmother  by  the  mother's  side.  So 
that  whereas  in  the* first  degree  there  are  only  two  persons,  there 

This  is  a  oonseqaence  of  the  first,  article. 
(  Tins  is  likewise  a  oonseqaence  of  the  first  article. 


200  THE   CIVIL   LAW.  [PAHT  II.  BOOK  11. 

I 

are  four  in  the  second,  and  in  the  third  there  are  eight,  which  are 
the  father  and  mother  of  the  grandfather  by  the  father's  side,  the 
father  and  mother  of  the  grandmother  by  the  father's  side,  the 
father  and  mother  of  the  grandfather  by  the  mother's  side,  and  the 
father  and  mother  of  the  grandmother  by  the  mother's  side.  And 
according  to  this  order,  in  mounting  always  to  the  ascendants  of 
each  person,  we  shall  go  by  several  lines  which  branch  out  at  each 
generation.  And  by  this  progression  we  shall  find  sixteen  persons 
in  the  fourth  degree,  thirty*two  in  the  fifth,  sixty-four  in  the  sixth, 
one  hundred  twenty-eight  in  the  seventh,^  and  so  on  with  the  rest 
Which  would  make  above  thirty  millions  of  persons  in  the  five- 
and-twentieth  generation  in  ascending.  So  that  by  continuing 
we  should  find,  in  much  fewer  generations  than  what  have  been 
since  the  first  man,  many  more  ascendants  of  each  person  than 
there  have  been  men  since  the  creation.  But  as  many  of  the 
ascendants  of  one  person  are  descended  from  the  same  ancestors, 
the  lines  which  were  branched  out  join  together  again  at  the 
first  common  ascendant,  from  whom  the  others  were  descended. 
Thus,  this  multiplication,  being  often  interrupted  by  these  common 
ascendants,  ceases  and  is  reduced  in  such  a  manner,  that  we  come 
at  last  to  the  only  common  ascendant  from  whom  all  mankind  ie 
descended. 

IX. 

2838.  Difference  between  the  Lines  of  Ascendants^  and  ikose  of 
Descendants.  —  There  is  this  difference  between  the  lines  of  de- 
scendants and  the  lines  of  ascendants,  that  these  are  the  same  for 
all  persons ;  for  every  one  has  the  same  order  c^  ascendants  that 
any  other  has,  altiiough  the  number  of  the  ascendants  of  aU  per- 
sons is  unequal,  according  as  they  have  more  or  fewer  common 
ascendants  in  the  sense  explained  in  the  preceding  article.  But  it 
is  not  the  same  thing  with  respect  to  the  lines  of  descendants; 
for  these  lines  branch  out,  and  are  divided  differentiy  according  to 
the  number  of  the  children  and  descendants ;  and  they  end  or  are 
extended  more  or  less,  according  as  the  generations  cease  or  are 
continued.  So  that  in  many  families  all  their  descendants  come  to 
an  end,  and  in  many  others  their  posterity  will  remain  to  the  end 
of  the  world.  Thus,  the  lines  of  the  descendants  of  each  family 
are  diversified.  But  if  we  want  only  to  see  the  degrees  or  genera- 
tions between  one  single  ascendant  and  one  single  descendant, 

^  L.  10,  S  18,  D.  dtgradSb.  et  q^n.;— ^  3,  i  tcft.  eoc/. 
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from  father  to  son,  there  is  no  occasion  to  imagine  more  than  one 
line,  whatever  number  of  degrees  there  may  be  between  the  two.' 


2839.  Divers  Lines  of  CoUaUrals.  —  As  there  are  several  lines 
of  ascendants  and  descendants,  in  the  sense  explained  in  the  pre- 
ceding articles,  although  we  reckon  only  one  when  we  count  the 
degrees  from  an  ascendant  to  a  descendant,  or  from  a  descendant 
to  an  ascendant ;  so  we  may  also  distinguish  several  lines  of  col- 
laterals, according  to  the  several  degrees  which  they  take  up;^  as 
shall  be  explained  in  the  articles  which  foUow. 

XL 

2840.  Three  Orders  of  ChlkUerals. —  In  oider  to  make  the 
knowledge  of  these  several  lines  of  collaterals  easier,  and  to  avoid 
confusion  therein,  we  may  distinguish  the  said  lines  into  three 
ciders.  The  first  contains  only  one  line,  which  is  that  wherein 
are  placed  brothers,  cousins-german,  second-cousins,  and  the  other 
cousins  who  are  at  the  side  of  the  person  whose  kindred  we  in- 
qnire  into,  and  in  such  a  manner  that  they  are  all  of  them  in  an 
eqnal  distance  with  the  said  person  from  the  ascendants  that  are 
common  to  them.  The  second  order  contains  several  lines  which 
are  above  that  of  the  brothers ;  and  in  the  first  of  the  said  lines 
are  the  uncles,  in  the  second  the  great-undes,  and  so  on  with  the 
others,  ascending  from  line  to  line.  And  in  each  line  at  the  side 
of  the  uncles  and  great-uncles,  and  of  the  others  upwards,  are  the 
cousins,  who  are  at  a  less  distance  than  this  person  from  their 
common  ascendant  And  the  third  order  of  these  lines  contains 
also  several  lines  which  are  underneath  that  of  the  brothers ;  and 
in  the  first  of  the  said  lines  are  the  nephews,  in  the  second  the 
sons  of  nephews,  and  so  on  with  the  others,  descending  from  line 
to  line.  And  in  each  of  these  lines  at  the  side  of  the  nephews 
and  sons  of  nephews,  and  the  others  downwards,  are  the  cousins, 
who  are  farther  removed  than  this  person  from  their  common  as- 
cendant Thus,  all  the  collaterals  are  comprehended  in  the  sev- 
^  lines  of  these  three  orders,  under  the  names  c^  brothers,  uncles, 
nephews,  and  cousins  of  both  sexes.*^ 

'  This  18  a  conseqaence  of  the  foregoing  articles. 

'  See  the  following  articles.    To  nndentand  aright  this  and  the  following  articles,  it  is 
necessary  to  hare  the  figure  before  as. 
*  See  the  flgon,  and  the  8th,  9th,  and  lOth  articles  of  the  first  section  of  the  third  title. 
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XIl. 

2841.  Tke  Ptoocimity  of  the  Degrees  of  Collaterals  is  not  regu- 
lated  by  the  Order  of  the  Lines.  *—  This  distinction  of  three  orders 
of  the  lines  of  collaterals  has  not  this  effect,  that  all  those  of  one 
line  are  either  nearer  or  remoter  from  the  person  whose  relations 
we  inquire  into  than  all  those  of  another  line;  but|  excepting 
the  brothers,  there  are  some  in  each  line  who  axe  nearer  to  this 
person  than  some  in  all  the  other  lines ;  and  there  are  likewise 
in  each  line  some  who  are  more  remote  from  the  same  peison 
than  some  in  all  the  other  lines.  Thus,  the  uncle  who  is  in  the 
first  line  of  the  second  order,  and  the  nephew  who  is  in  the  first 
line  of  the  third  order,  are  nearer  than  the  cousin-german,  who 
is  in  the  line  of  the  first  order.  And  it  is  easy  to  see  by  the  figure, 
the  different  proximities  of  all  the  degrees  in  all  the  lines  of  these 
several  orders.'^ 

XIIL 

2842.  &huxtion  of  the  Lines  of  ColUUerals.  —  Of  these  three 
orders,  the  first,  which  begins  with  the  brothers,  has  only,  as  has 
been  said,  one  line,  which  crosses  and  divides  that  of  the  ascend- 
ants and  descendants,  in  the  point  where  the  person  whose  kin- 
dred we  inquire  into  is  placed.  Bat  as  to  the  other  two  orders,  the 
one  has  as  many  lines  as  there  are  ascendants,  and  the  other  as 
many  as  there  are  descendants.  And  of  all  those  lines  which  are 
parallel  to  those  of  the  brothers,  those  of  the  second  order  are 
above,  and  every  one  of  them  crosses  the  place  of  one  of  the  as- 
cendants. And  the  lines  of  the  third  order  are  underneath,  and 
each  of  them  crosses  the  place  of  one  of  the  descendants.  Thus, 
we  may  observe  this  difference  between  the  said  three  orders,  that 
in  the  first,  which  has  only  one  line,  all  those  who  are  in  it,  and 
the  person  whose  kindred  we  search  into,  are  equally  distant  from 
the  ascendants  whom  they  have  in  common ;  that  in  the  second, 
which  is  composed  of  the  lines  that  cross  the  places  of  the  ascend- 
ants, all  those  who  are  in  it  are  nearer  to  the  common  as- 
cendants than  the  person  whose  kindred  is  in  question;  and 
that  in  the  third  order,  which  is  made  up  of  the  lines  'which 
cross  the  places  of  the  descendants,  all  those  who  are  in  it  are 
more  remote  than  this  person  firom  the  ascendants  that  are  com- 
mon to  them.^ 

"  See  the  flgnre.  *  See  the  figure. 
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£  OP  THE  Figure. 


Since  tiiere  may  be  occasi^p^^^iant  the  degrees  of  consan- 
guinity according  to  the  TnB,wii(gf^^.th(d  Roman  law,  or  according 
to  that  of  the  canon  law,  tha  J(j|^qftc^^  figure  serves  both  for  the 
one  and  the  other.  For  in  eatt^^wthe  number  of  the  degrees  is 
differently  marked  for  the  twwil^H^mber  at  the  top  marking  the 
degrees  according  to  the  caq4«^1BSSK  «pd  the  number  below  accord- 
ing to  the  Roman  law. 

twhich  they 


f  L\,\5,D.  degmdib.  ei  affin. 
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TITLE    II. 

m  WHAT  MAK17ER  FATHERS,  MOTHERS,  Ain>  OTHER  ASCENDANTS, 

SUCCEED. 

2844.  The  sncoession  of  parents  to  children  is  not  according  to 
the  order  of  nature,  as  in  the  succession  of  children  to  parents. 
But  when  it  does  happen  that  parents  outlive  their  children  who 
die  without  children,  it  is  but  just  that  they  should  not  suffer  the 
double  loss  both  of  their  children  and  also  of  the  goods  which  they 
may  leave  behind  them ;  and  this  s<Nrt  of  succession  of  ascendants, 
which  in  one  sense  is  not  natural,  is  in  another  respect  conform- 
able to  the  law  of  nature^  which  calls  them  to  the  succession  as 
being  the  next  of  kin,  and  to  equity,  which  gives  them  this  com- 
fort under  their  loss. 

2845.  It  is  perhaps  because  the  succession  of  ascendants  is  not 
conformable  to  the  order  of  nature,  that  it  has  been  so  differently 
regulated  by  divers  laws  among  the  Romans,  both  with  respect  to 
fathers  and  also  with  respect  to  mothers.  As  for  fathers,  seeing 
they  had  the  property  of  every  thing  which  their  children  who  were 
not  emancipated  could  acquire,  excepting  only  the  peculiar  patri- 
monies of  which  we  shall  speak  in  the  preamble  of  the  second  sec- 
tion of  this  title,  the  goods  of  the  said  children  whom  their  fathers 
survived  did  not  pass  to  any  heir,  but  they  remained  to  the  fathers 
who  had  a  right  to  the  said  peculiar  patrimonies,  if  their  children 
left  no  children  behind  them,  and  died  without  disposing  of  them. 
And  as  for  the  children  who  were  emancipated,  and  who  had  ac- 
quired some  estate,  their  fathers  did  not  succeed  to  them  by  the 
ancient  law,  unless  that  when  they  did  emancipate  them  they  had 
taken  the  precaution  to  secure  to  themselves  the  right  of  succeed- 
ing to  them,  by  observing  a  formality  which  had  this  effect,  and 
without  which  they  did  not  succeed  to  them.* 

2846.  As  to  the  mothers,  they  had  not  in  the  beginning  any 
share  in  the  succession  of  their  children,  whether  they  were  eman* 
cipated  or  not,  and  likewise  the  children  did  not  succeed  to  their 
mother.  In  process  of  time  mothers  did  succeed,  but  differently, 
according  to  the  different  times  and  the  whimsical  changes  that 
many  laws  made  in  their  right  of  succession,  by  the  distinctions  of 

*  V.\uU.  ItuL  de  legit,  agn. 
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the  cases  where  the  mothers  succeeded  in  conjunction  with  the  fa- 
ther alone,  or  with  the  father  and  brothers  of  their  deceased  chil- 
dren, or  with  the  father  and  the  brothers  and  sisters,  or  with  the 
brothers  and  sisters  without  the  father,  or  with  the  brothers  with- 
out sisters,  or  with  the  sisters  without  brothers.  Which  made 
many  different  combinations,  and  as  many  rules  which  diversified 
the  ways  which  fathers  and  mothers  succeeded  to  the  children.^ 
But  without  entering  into  this  detail,  which  would  be  of  no  man- 
ner of  use,  we  shall  confine  ourselves  to  the  latest  laws,  which 
have  fixed  all  those  ehanges,  and  which  are  in  use  in  the  prov- 
inces where  the  Roman  law  is  received  as  their  custom. 

2847.  Here  we  may  observe  the  inoonveoience  of  the  succession 
of  ascendants  in  making  the  goods  to  pass  from  one  family  to  an- 
other; when  a  mother,  for  instance,  succeeding  to  her  son  who 
had  already  inherited  the  succession  of  his  father,  transmits  his  pa- 
ternal estate  either  to  her  children  by  a  second  husband,  or  to  other 
persons.  And  it  is  the  same  thing  with  respect  to  the  father  and 
other  ascendants  who  succeed  to  their  children. 

2848.  It  is  against  this  inconvenience  that  provision  has  been 
made  by  that  rule  of  the  customs  in  France  which  directs  that  im- 
movables which  come  by  descent  from  their  ancestors  shall  not  re- 
mount Which  has  been  explained  in  another  place.®  And  be- 
cause the  said  rule  did  not  extend  to  the  provinces  where  the  Ro- 
man law  takes  place  as  custom,  it  was  there  provided  for  by  that 
ordinance  which  is  called  the  edict  of  mothers,^  which  ordains 
that  mothers  shall  succeed  only  to  the  movables,  and  other  goods 
which  Iheir  children  may  have  acquired  otherwise  than  by  the  fa- 
ther's side ;  and  that  they  shall  have  only  the  usufruct  of  the  half 
of  the  immovables  which  came  to  their  children  by  descent  from 
the  father's  side.  But  that  edict  is  restrained  to  mothers,  and  does 
not  make  the  least  alteration  with  respect  to  fathers  and  other  as- 
cendants. 

^  LlOtD.de  ntUtt  Ugii,!^ I  2,  ^  9, D. ad  tenat,  TertuB.  el  Orpkit.,'-^d,L\  18;  — 
tit-But-detenat.  TertidLa  tit.de  aenat.  Orphit.;^l  2,  Cad  aenai,  Tert.;^l.  4,eod.;^ 
i 7,florf.;  — dl  /.  H ')— '•  9,  C.  de  kg.  koBnd.f-^l  U,  md. ;^l.  15,  eod.i^Nw.  22,  c.  47, 
IS;— A5w.  118,c.  2;  — 3fe».  84,c.  1. 

*  See  ^  prefiu^  to  this  eeoond  part,  no.  4,  and  the  remark  on  the  sixth  article  of  this 
lection. 

'  Of  Emg  Chadn  IX^  an.  1567. 

VOL.  11.  18 


• 
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SECTION    I. 

who  abe  th08b  that  abb  called  a8cendant8|  and  in  wbat 

scanner  thet  succeed. 

Art.  L 

2849.  Who  are  the  Ascendants.  —  We  use  freqneDtly  the  names 
of  parents  and  ascendants  to  signify  indifferently  all  the  persons 
from  whom  every  one  derives  his  birth.  And  in  this  sense  Ihe  fa- 
ther and  mother  are  of  the  number  of  ascendants,  and  they  are 
placed  in  the  same  line.*  But  because  they  are  in  the  first  degree, 
they  are  distinguished  from  the  other  ascendants ;  and  the  name 
of  ascendants  belongs  more  properly  to  grandfathers  and  the  other 
ancestors  above  them. 

IL 

2850.  Who  are  the  Orandfaihers  and  Ancestors.  —  We  call  by 
the  name  of  grandfathers  those  who  are  in  the  degree  immediately 
above  the  father  and  mother.  Thus  the  name  of  grandfather  be- 
longs to  the  father's  father  and  to  the  mother's  father.  And  we 
call  in  general  by  the  name  of  forefathers  the  great-grandfather 
and  others  above  him.^  But  this  last  name  is  never  made  use  of 
in  the  singular  number,  when  we  speak  only  of  one  ascendant 

IIL 

2851.  Ascendants  of  both  Sexes.  —  The  rank  of  ancestors  com- 
prehends  the  two  sexes.  And  as  to  what  concerns  successions,  the 
ancestors  of  both  sexes  are  called  indifferently  to  those  which  may 
belong  to  them,*  as  shall  be  explained  in  the  articles  which  follow. 

IV. 

2852.  In  what  Manner  the  Father  and  Mother  svxceed.  —  The 
father  and  mother  succeed  equally  to  their  sons  or  daughters  who 
die  without  children.  And  if  both  the  one  and  the  other  survive, 
they  divide  the  inheritance  between  them ;  or  whichsoever  of  the 

*  L.AyS%D.dem  jus  voc.  Although  the  French  word  parent  does  often  in  the  French 
language  take  in  the  collateral  relations,  jet  they  often  nse  it  for  the  ascendanti,  as  when 
one  speaks  of  the  duty  of  children  towards  their  parents. 

^  L.  10,  ^  T,D,de  gradib,  et  affin, 

«  Mw.  116,  c.  2,  in/. 
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two  survives  alone  succeeds  to  the  whole  inheritance,^  saving  the 
goods  which  shall  be  spoken  of  in  the  following  section*.  But  if 
the  son  or  daughter  to  whom  the  father  or  mother,  or  both  of 
them,  are  to  succeed,  had  brothers  or  sisters  of  the  whole  blood, 
these  brothers  and  sisters  would  have  their  share  in  the  succession, 
as  will  be  shown  in  the  seventh  article.' 

V. 

2853.  The  Nearest  Ascendants  exclude  the  Remotest  —  K  there 
are  many  ascendants  who  survive  their  common  descendants,  they 
who  are  in  the  nearest  degree  will  exclude  those  that  are  more 
remote.^  Thus,  the  father  alone,  or  the  mother  alone,  or  both 
together,  exclude  the  grandfathers  and  grandmothers,  and  the 
grandfathers  exclude  the  great-grandfathers.  For  there  is  no  rep- 
resentation among  ascendants,  as  there  is  among  descendants. 

VL 

2854.  A  Kind  of  Representation  among  the  Ascendants.  —  Al- 
though there  be  no  right  of  representation  among  ascendants,  to 
make  those  who  are  at  the  greatest  distance  to  concur  in  the  suc- 
cession with  the  nearest ;  yet  there  is  among  them  another  kind  of 
representation  which  has  another  effect  That  is,  when  there 
are  several  ascendants  who  concur  in  the  same  degree,  some  of 
them  by  the  father's  side,  and  others  by  the  mother's  side ;  for  if 
this  case  should  happen,  the  succession  of  the  descendants  would 
be  divided  into  two  moieties,  one  of  which  would  be^given  to  the 
ascendants  by  the  father's  side,  and  the  other  to  those  of  the  moth- 
er's side,  although  the  number  should  be  less  on  one  side  than  on 
the  other ;  the  paternal  ascendants  being  considered  as  taking 
the  place  of  the  father,  and  the  maternal  as  succeeding  in  that  of 
the  mother.^ 

'  Noo.  lis,  c.  2.  As  to  what  concerns  the  mother,  see  what  his  been  remarked  in  the 
preunble  to  this  title. 

*  See  the  fifteenth,  sixteenth,  and  seventeenth  articles  of  the  following  section. 

'  See  the  lerenth  article  of  this  section,  and  the  remark  that  is  there  made  on  it. 

*  ^.  118,  c.  2.  See  the  second  and  third  articles  of  the  second  section  of  the  forego- 
ing title.  The  nde  explained  in  this  article  is  quite  opposite  to  the  spirit  of  the  costoms 
of  Fnooe,  which  bj  the  mle,  palema  ptUemiB^  maUma  maienUs,  of  which  mention  has 
been  made  in  other  places,  prefer  the  remotest  ascendants  to  those  who  are  nearer,  with 
Inspect  to  the  goods  descended  ftt>m  their  stock.  Which  seoms  to  be  more  equitable  and 
i&ore  natonl ;  and  there  seems  even  to  be  something  of  a  hardship  in  the  contrary  rule. 
S^  Utt  remark  on  the  following  article. 

'  ^^.  118,  c.  2.-  This  mle  is  not  to  be  extended  to  anj  other  of  the  provinces  in 
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2855.  TTie  Brothers  and  Sisters  of  the  Whole  Blood  succeed  tpWi 
the  Ascendants.  —  The  father  and  mother,  and  all  the  other  ascend- 
ants, exdade  all  the  collaterals  from  the  succession  of  their  chil- 
dren and  other  descendants,  except  the  brothers  and  sisters  of  the 
whole  blood,  who  succeed  by  the  head  with  the  fath^  and  mother, 
or  other  Ascendants,  to  the  succession  of  their  brother  or  sister.  So 
that  if,  for  example,  the  father  and  mother,  or  one  of  them,  or,  in 
default  of  them,  other  ascendants,  survive  one  of  their  sons,  the 
succession  will  be  divided  between  them  and  their  other  chiklren, 
brothers  or  sisters  of  whole  blood  to  the  deceased,  by  equal  por- 
tions, and  by  the  head,  according  to  the  number  of  persons  which 
the  father,  the  mother,  or,  in  default  of  them,  the  other  ascendants, 
make  together  with  their  children.^ 

Remark  on  the  Preceding  Article. 

2856.  It  is  to  be  remarked  on  this  rule  touching  the  concurrence 
of  brothers  and  sisters  of  the  whole  blood  with  the  father,  or 
mother,  and  the  other  ascendants,  that  several  interpreters  have 
been  of  opinion,  that  this  concurrence  took  place  only  with  respect 
to  the  father  and  mother ;  and  that  the  other  ascendants  ought  to 
be  excluded  by  the  brothers.  And  their  opinion  is  grounded  on 
these  words  of  the  text,  si  et  pater  caU  mater  fuerint ;  the  meaning 
of  which  they  took  to  be^  that  it  is  only  the  father  and  mother 
who  can  succeed  jointly  with  the  brothers,  and  that  consequently 
the  other  ascendants  do  not  concur  in  the  succession.  But  besides 
that  the  whole  sequel  of  this  text  calls  to  the  succession,  together 
with  the  brothers,  the  ascendants  in  the  nearest  degree,  without 
any  distinction,  and  that  the  condition  even  of  the  remotest  as- 
cendants is  more  favorable  than  that  of  the  brothers;  we  need 
only  to  remark,  that  that  which  led  those  interpreters  into  this 
opinion  was  the  fault  of  the  translator  of  this  novel,  who,  instead  of 

France,  UsidM  those  which  are  governed  by  the  Roman  law.  For  in  the  provinces 
which  are  governed  by  their  cnstoms,  the  paternal  goods  being  appropriated  to  the  rela* 
tions  by  the  father*s  side,  and  the  maternal  goods  to  those  related  by  the  mother^s  side, 
the  ascendants  on  one  side  exclude  those  on  the  other  from  the  goods  descended  from 
their  stock ;  and  they  sucoeed  to  tliem  notwithstanding  that  other  rule  of  the  customs, 
that  the  immovables  which  come  by  descent  from  ancestors  do  not  ascend ;  that  is  to  say, 
do  not  go  to  the  ascendants.  For  the  motive  and  use  of  this  rule  is  only  to  hinder  the 
ascendants  of  one  stock  from  succeeding  to  the  estate  descended  from  the  other  stock, 
that  the  said  estate  may  not  be  transmitted  from  one  stock  to  the  oth^. 
'  Nao,  118,  e.  8.    See  the  following  article. 
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these  words  in  the  Ghreek  (original,  tt  ml  irar^p  fj  fufrljp  rt^aav,  which 
signify,  et  si  pater  out  mater  Jtnerintj  that  is  to  say,  that  although 
it  were  even  the  father  or  mother,  has  put  it,  si  et  pater  out  mater 
fiterinty  that  is,  provided  it  be  the  father  or  mother.  Having  taken 
for  an  equivocal  expression  the  words  c2  nU^  et  si  for  si  et  So  that 
whereas  it  is  in  the  original,  that  the  brothers  succeed  jointly  even 
with  the  father  and  mother  who  are  the  nearest  ascendants ;  they 
fancied  that  it  was  only  the  father  and  mother  who  had  right  to 
succeed  jointly  with  the  brothers,  as  if  it  were  a  favor  granted  to 
the  father  and  mother,  not  to  be  excluded  by  the  brothers. 

VIIL 

2857.  When  the  Ascendants^  Brothers  and  Nephews^  succeed  to- 
gether*—  If  in  the  case  of  a.  brother  or  sister  of  the  whole  blood, 
who  should  succeed  to  a  brother  or  sister  jointly  with  the  father 
or  mother,  or  other  ascendants,  as  has  been  said  in  the  foregoing 
article,  there  should  happen  to  be  children  of  a  brother  of  the 
whole  blood  that  is  deceased ;  the  children  of  the  said  brother  would 
succeed  likewise  with  the  ascendants,  and  with  the  brothers  and 
sisters  of  the  deceased,  and  would  have  among  them  the  share 
which  their  father,  brother  to  the  deceased,  would  have  had  if  he 
hadlived.™ 

Behabks  on  the  Preceding  Article. 

2858.  Although  in  the  text  cited  there  is  mention  made  only  of 
the  children  of  a  brother,  and  not  of  those  of  a  sister,  yet  there 
appears  no  reason  to  make  any  distinction  between  them.  And  it 
seems,  that,  as  the  rule  explained  in  the  preceding  article  calls  to 
l^e  succession  the  sisters,  as  well  as  the  brothers,  with  the  ascend- 
^ts,  the  rule  in  this  article  ought  not  to  exclude  the  children  of 
sisters,  since  they  represent  their  mothers,  as  well  as  the  children 
of  the  brothers  represent  their  fathers. 

2859.  But  there  arises  from  the  rule  of  this  article  another  dif- 
ficulty, which  proceeds  from  this,  that  the  127th  novel  speaks  only 
of  the  case  where  the  children  of  a  brother  succeed  jointly  with 
their  uncle,  brother  to  the  deceased,  and  with  an  ascendant,  and 
that  it  makes  no  mention  of  the  case  where  there  is  no  brother  to 
the  deceased,  but  only  some  ascendant,  and  the  children  of  a 
brother  that  is  deceased.      Thus,  it  might  be  called  in  question 

■  Ncv.  127,  e.  1. 
18* 
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whether  in  this  last  case  the  children  of  the  deceased  brother  should 
succeed  with  an  ascendant,  or  whether  they  should  be  excluded  by 
the  ascendant,  in  the  same  manner  as  they  would  have  been  before 
this  127th  novel,  which  has  established  this  new  right  in  tJieir  fa- 
vor, contrary  to  the  disposition  of  the  118th  novel,  which  called 
only  the  brothers  alone  with  the  ascendants.    But  since  this  127th 
novel,  which  calls  the  children  of  the  brothers  to  the  succe»don  of 
their  unde,  together  with  lus  oth^  brothers  and  the  ascendants, 
has  only  made  mention  of  the  case  where  there  are  brothers  of  the 
deceased,  and  says  nothing  of  the  case  where  there  are  no  brothers, 
the  most  learned  interpreters  have  been  of  opinion  that  this  law 
has  left  the  case,  of  which  it  makes  no  mention,  to  be  decided  by 
the  118th  novel,  which,  by  not  calling  them  to  the  succession,  ex- 
cludes them  from  it.    It  would  have  been  an  easy  matter  for  Jus- 
tinian to  have  explained  himself  so  as  to  have  left  no  difficulty  in 
this  case.    But  perhaps  this  law,  as  well  as  many  others,  has  been 
made  with  a  view  to  some  particular  case,  rather  than  with  a  de- 
sign to  make  a  general  law  for  regulating  all  the  cases  which  might 
be  comprehended  under  it ;  and  that  for  that  reason  the  law  was 
restrained  to  the  particular  case  which  gave  occasion  for  it.     To 
which  we  must  add,  that  if  it  were  necessary  to  examine  the  ques- 
tion whether,  when  the  deceased  has  no  brothers,  but  only  nephews 
with  an  ascendant,  the  nephews  ought  to  succeed  together  with 
the  ascendant,  it  might  be  with  some  reason  urged  in  favor  of  the 
nephews,  that  the  change  which  is  the  occasion  that  the  deceased 
has  left  no  brothers  behind  him  ought  not  to  make  their  condition 
less  favorable,  nor  deprive  them  of  the  right  of  representation, 
which  is  granted  to  them  when  there  are  brothers.    But  in  reason- 
ing upon  what  is  determined  in  this  case  by  these  two  novels,  the 
118th  and  the  127th,  it  may  be  alleged  against  them,  that,  on  one 
side,  the  rules  concerning  the  interpretation  of  laws  direct,  that 
the  new  laws  which  derogate  from  the  old  ones  be  restrained  to 
that  which  they  expressly  determine :  *  and  that,  on  the*  other  side, 
the  nephews  have  not  the  right  of  representation,  except  in  the 
cases  where  these  two  laws  have  given  it  them ;  and  that  by  the 
ancient  law,  when  there  were  only  nephews  of  the  deceased  to 
succeed  to  him,  they  divided  the  succession  by  the  head,  according 
to  their  number,  without  any  representation.f 

*  See  the  sixteenth  and  eighteenth  articles  of  the  second  section  of  the  Rulei  ofLmD. 
t  See  the  last  remark  on  the  eighth  article  of  the  second  section  of  the  third  title  of  this 
book. 
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IX. 

2860.  Ascendants  have  the  Bight  of  Trcmsmission,  —  As  children 
and  other  descendants  succeed  to  their  fathers  and  mothers,  and 
other  ascendants,  in  snch  a  manner  that  the  goods  of  the  inherit- 
ance are  acquired  to  them  before  they  do  any  itet  as  heir,  or  even 
before  they  know  the  death  of  the  ascendant  to  whom  they  suc- 
ceed ;  so  fathers  and  mothers,  and  other  ascendants,  have  the  same 
right  And  if,  having  survived  their  descendants,  to  whom  they 
succeed,  they  should  happen  to  die  before  they  had  entered  to  the 
succession,  tiiey  would  transmit  it  to  their  heirs.*^ 

X. 

2861.  Aseendomts  of  Bastards.  —  As  we  do  not  reckon  in  the 
nnmber  of  children  who  succeed  to  their  fathers  and  mothers,  and 
other  ascendants,  those  who  are  not  lawfully  begotten,  so  we  do 
not  place  among  the  persons  who  have  right  to  succeed  to  theur 
descendants  the  fathers  and  mothers,  or  other  ascendants,  of  this 
sort  of  children.^ 


SECTION    II. 

OF  THE    RIGHTS   WHICH    SOME   ASCENDANTS    MAY    HAVE,   EXCLUSIVE 
OF   THE   OTHERS,   IN   THE    GOODS    OF   THE   CHILDREN. 

2862.  All.  that  has  been  said  touching  the  succession  of  ascend- 
ants in  the  preceding  section  relates  to  the  order  in  which  they  are 
ranked  by  the  laws  which  caU  them  to  the  successions  of  their 
descendants,  and  how  they  succeed  according  to  their  ranks.  And 
in  this  section  we  shaU  explain  some  peculiar  rights  which  some 
ascendants  may  have,  exclusive  of  others,  on  the  goods  of  their 
descendants. 

2863.  For  the  better  understanding  this  matter  concerning  the 
nghts  of  parents  in  the  goods  of  their  children,  and  the  laws  which 
rdate  thereto,  it  is  necessary  to  remark  that,  by  the  ancient  Roman 
law,  the  sons  who  were  still  in  their  father's  family,  that  is  to  say, 
the  children  who  were  not  emancipated,  but  were  still  under  their 
Ethel's  authority,  could  have  nothing  of  their  own.     And  all  that 

*  See  the  dmteentfa  article  of  the  second  sectioii  of  the  foregoing  title,  and  the  remariL 
tbat  is  there  made,  aa  also  the  tenth  section  of  Tettamenta. 

*  See  the  eighth  artida  of  the  second  section  oSHan  and  ExeaOon  in  general. 
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could  fall  to  them,  either  by  suocession  or  donation,  or  whatever 
they  acquired  by  any  other  way,  even  by  their  own  industry,  be- 
longed to  the  father,*  saving  only  that  which  the  son  who  was  still 
under  his  father's  authority  might  get  either  by  his  service  in  the 
army,  or  by  his  sldll  at  the  bar.^  For  what  the  son  who  was  in 
his  father's  family  had  acquired  by  any  of  these  two  ways  was  en* 
tirely  his  own,  his  father  having  no  manner  of  right  to  it,  not  so 
much  as  the  usufruct  of  it ;  to  which  was  afterwards  added  that 
which  the  son  should  acquire  in  the  exercise  of  any  public  office 
or  dignity,  or  in  any  employment  that  had  a  public  salary  annexed 
to  it®  It  was  this  sort  of  goods  which  they  called  by  the  name  of 
pectUiunif  and  which  they  distinguished  into  pectdium  casirense^  by 
which  was  meant  all  that  they  acquired  in  the  war,  and  peeulium 
quasi  castrensCy  which  comprehended  all  that  was  got  by  those 
other  ways.  There  was  likewise  another  sort  of  peeulium^  to  wit, 
that  which  the  father  gave  out  of  his  estate  to  his  son  who  was 
still  in  his  family,  whether  it  were  in  money  or  other  things,  that 
he  might  manage  it  apart,  and  improve  it.  But  the  profit  of  this 
peeulium  belonged  to  the  father,  as  proceeding  from  his  own  es- 
tate.* 

2864.  As  to  the  children  who  were  emancipated,  whatever  they 
could  acquire  was  their  own ;  and  this  was  one  of  the  effects  of 
emancipation,  which  was  called  for  this  reason  the  benefit  of 
being  able  to  acquire  goods,  beneficium  bonorum  qucerendorunu^ 

2865.  Afterwards  the  emperors  gave  to  the  children  who  were 
under  their  father's  authority  the  property  of  the  goods  which  they 
had  of  their  mother,  and  of  what  they  got  in  marriage,  or  by  some 
free  gift,  and  the  fathers  retained  the  usufruct  of  the  said  goods.' 
And  at  last  Justinian  ordered  that  aU  the  goods  which  the  chil* 
dren,  even  those  who  were  not  emancipated,  should  acquire,  the 
same  should  be  entirely  their  own,  in  whatever  manner  they  ac- 
quired the  said  goods,  whether  by  their  own  industry,  or  by  suc- 
cession, or  by  some  liberality,  or  otherwise,  but  under  two  re- 
serves ;  one  was  of  the  profit  which  the  son,  who  was  still  in  his 
father's  family,  might  have  made  df  the  patrimony  which  his  father 

*  4  1,  IfiMt.  per  quas  pen.  cuiq.  aoquir. 

*>  D.  f  1 ;--/.  1,  ^  15,  D.  de  coaat,;'-l  1,  f  6,  Z).  ai  aeneU.  TrMl.;^l  S,  |  5,  2>.  die 

&Ofl.|MSf. 

^  L,  %dt,  C.  de  inof  teat.    See  the  third  article  of  this  section. 

*  Toto  tit.  D.de  peed. 

*  L.  ly  D.  si  a  pareni,  quia  manum.  nt, 

^  L.  If  C  de  bon.  moLs — L  1,  C.  de  bon.  qwB  UL; — L  5,  eod. 
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had  inlmsted  to  bis  care  and  management,  the  property  of  the  said 
profit  belonging  still  to  the  father,  as  it  did  formerly  according  to 
the  ancient  law;  and  the  other  reserve  was  of  the  usufruct  which 
Justinian  gave  to  the  father  of  all  which  the  children  who  were 
not  emancipated  should  acquire,  except  those  sorts  of  peculiar 
patiimonies  of  which  both  the  property  and  usufruct  belonged 
wholly  to  the  children  by  the  ancient  law,  in  which  he  made  no 
manner  of  alteration.^ 

2866.  These  different  dispositions  of  the  Roman  law  with  re- 
spect to  the  right  of  fathers  in  the  goods  of  their  children  belonged 
likewise  to  the  father's  father,  who  liad  kept  his  grandchildren  still 
under  his  power,  and  he  had  the  same  rights  on  their  goods ;  but 
here  we  have  made  mention  only  of  the  father,  and  not  of  the 
grandfather,  for  a  reason  which  shall  be  explained  in  the  remark 
on  the  first  article  of  this  section. 

2867.  Seeing  the  subject-matter  of  this  section  takes  in  the  dis- 
tinction of  children  who  are  emancipated,  and  of  those  who  are 
not,  it  is  necessary  to  remark  concerning  emancipation  that  which 
has  been  said  of  it  in  the  fifth  and  sixth  articles  of  the  second  sec- 
tion of  Persons^  and  to  add  thereto,  that  we  see  in  the  customs  of 
France  the  distinction  of  children  who  are  emancipated,  and  of 
those  who  are  not;  but  with  remarkable  differences,  which  dis- 
tinguish the  said  customs  among  themselves,  and  which  distin- 
guish them  likewise  firom  the  provinces  which  are  governed  by  the 
Boroan  law.  These  differences  consist,  not  only  in  what  relates 
to  the  rights  of  parents  in  the  goods  of  theur  children  not  eman- 
cipated, but  also  in  the  ways  by  which  children  are  held  to  be 
emancipated.  Thus,  as  touching  the  rights  of  parents  to  the 
goods  of  their  children  not  emancipated,  there  are  some  customs 
which  give  the  usufruct,  not  only  to  the  father,  but  also  to  the 
mother,  and  to  the  survivor  of  them,  of  the  goods  of  their  children, 
until  they  come  of  age.  There  are  some  customs  which  retain 
still  something  of  the  ancient  Roman  law,  in  that  by  the  said 
customs  donations  made  to  children  who  are  not  emancipated 
belong  to  the  father,  notwithstanding  the  change  which  Justinian 
made  in  the  said  ancient  law,  as  has  been  already  taken  notice  of. 
Other  customs,  again,  give  to  the  father  the  property  of  all  the 
movables  which  the  son  may  chance  to  acquire  before  he  accom- 
plishes the  age  of  five-and-twenty  years.     And  other  customs  dis- 

I  £.6,  C.dbftaii.9wsia. 
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pose  differently  conoeming  the  same  thing.  And  in  some  of  them 
it  is  even  said,  that  the  paternal  authority  does  not  take  place 
there. 

2S68.  As  to  the  ways  by  which  children  are  held  to  be  emanci* 
pated,  the  most  universal  is  that  which  is  almost  everywhere  in 
use  by  marriage,  because  the  husband  becomes  thereby  ibe  head 
of  his  wife  and  family.    Emancipation  b  likewise  poformed  by 
an  act  made  in  due  form.^     There  are  some  customs  where  the 
son  is  emancipated  by  his  attaining  the  age  of  twenty  years,  others 
at  the  age  of  five-and-twenty,  or  if  he  has  a  public  office,^  or  if  he 
carries  on  a  trade  separately  by  himself,  with  the  knowledge  and 
approbation  of  his  father  and  mother.     There  are,  again,  some 
customs  where  the  son  is  held  to  be  emancipated  if  he  lives  in  a 
distinct  habitation  from  his  father,  which  may  be  gathered  Irom 
the  twenty-fifth  novel  of  the  Emperor  Leo.     In  some  customs 
marriage  does  not  emancipate  the  children  of  noblemen,  unless  the 
same  be  therein  expressly  mentioned;  neither  does  it  emancipate 
persons  of  an  inferior  rank,  until  that  after  their  marriage  they 
have  lived  a  year  and  a  day  out  of  the  house,  and  separate  fi[t>in 
their  fathers.     And  there  are  likewise  some  provinces  which  are 
governed  by  the  Roman  law,  where  marriage  does  not  eman- 
cipate. 

2869.  We  have  made  here  these  remarks  concerning  the  differ- 
ent dispositions  of  the  Roman  law  and  of  the  customs  of  France, 
not  only  because  of  the  relation  they  have  to  the  subject-matter  of 
this  section,  but  to  show  by  this  diversity  of  dispositions,  without 
mentioning  others  of  the  Roman  law,  which  it  would  have  been 
superfluous  to  explain  here,  that,  as  it  has  been  remarked  in  other 
places,  the  matters  which  may  be  regulated  by  arbitrary  laws  are 
subject  to  this  multiplicity  of  rules,  not  only  in  different  places,  but 
even  in  the  same  places,  according  to  the  times  and  the  different 
views  of  those  who  have  the  right  of  making  the  rules.* 

2870.  It  remains  only  that  we  should  acquaint  the  reader,  that, 
among  the  many  rules  relating  to  the  subject-matter  of  this  sec- 
tion, we  have  confined  ourselves  to  those  which  are  both  agree- 
able to  the  Roman  law,  and  most  universally  received;  which 
takes  in  all  the  principles  and  rules  which  are  most  essential  in 
this  matter. 


^  V.  I.  vU,  C.  d!e  emaneip.  lib. 

'  F:  Ml  ^f^'  9^'  mod.jtu  pat.  poi,  aoh. ;  —  I.  uft.  C.  de  ctmmd, 

'  See  the  eleventh  chapter  of  the  TVeofiw  ofLoMot, 


tit.  ii*  8b0.  ii.]        8uccb88ioif  of  asobndants*  215 

Art.  L 

2871.  The  Father  has  no  Bifht  in  the  Property  of  the  Goods  ac- 
quired by  the  Children.  —  Of  all  the  goods  which  the  children  may 
acquire  by  their  labor  or  indnstry,  or  which  may  come  to  them  by 
any  other  title  whatsoever,  whetiier  they  be  emancipated  or  not, 
\7hether  they  be  adult  or  nnder  the  age  of  puberty,  whether  they  be 
males  or  females,  the  father  has  no  right  in  the  property  of  them, 
vrhich  belongs  solely  to  the  children,*  saving  only  the  profit  which 
may  have  arisen  firom  the  goods  of  the  father,  which  he  had  put 
into  the  hands  of  his  son  who  was  not  emancipated  For  the 
property  of  the  said  profit  would  belong  to  the  father;^  but  he 
has  in  the  goods  acquired  by  his  son  a  right  to  the  usufiruct  of 
them,  which  shall  be  explained  in  the  following  articles. 

XL 

2872.  The  Faiher  has  the  Usufruct  of  the  Goods  of  his  Children 
who  are  not  enumcipaUd,  —  The  father  has  the  usufruct  during  his 
life  of  the  goods  which  his  children  who  are  not  emancipated  may 
have  acquired."  Unless  it  be  of  the  goods  that  are  excepted  by 
the  rules  which  follow. 

IIL 

2873.  The  Father  has  not  the  Usufruct  of  the  Son^s  Peculiar  Pat- 
rimony.  —  The  father  has  not  the  usufruct  of  what  his  son  who  is 
not  emancipated  may  have  of  that  sort  of  peculiar  patrimony 
which  is  acquired  either  in  the  army  or  at  the  bar,  or  in  the  exer- 
cise of  some  dignity,  of  some  office,  or  public  employment.^ 

^41,  Lot.  perqmtpen.  cmq.  aeqtnr.  In  this  artide  we  have  made  mention  only  of 
tlie  &&er,  and  not  of  the  grandfather,  with  respect  to  the  nsafract;  and  likewise  in  the 
ft>nowing  articles  there  is  mention  made  only  of  the  fisUher;  because  that  whereas  by  the 
Roman  law  the  son  who  was  married  remained  still  in  the  power  of  his  father,  and  that 
tfani  the  grandchildren,  as  well  as  their  fikthers,  remained  likewise  under  the  aathority  of 
their  grandfather,  who  had  for  that  reason  the  usufruct  of  their  goods ;  by  the  usage  in 
ytaaoe,  the  son  who  marries  being  emancipated  by  the  marriage,  except  in  some  partion- 
Isr  places,  as  has  been  obaeryed  in  the  preamble  to  this  section,  the  father  has  neither  the 
property  nor  the  naofruct  of  any  thing  that  the  married  son  acquires.  And  the  usufruct 
of  whatever  the  children  of  this  married  son  may  acquire  belongs  to  their  father,  and  not 
to  their  grandlkdier.  But  if  it  should  so  happen  that  the  grandfather  or  father  had  little 
or  DO  estate  of  their  own,  nor  the  osufrnct  of  any  goods  belonging  to  their  children  or 
grandchildren,  they  would  haye  always  a  right  to  take  what  is  necessary  for  their  mainte- 
ninoe  out  of  the  estate  belonging  to  their  children,  as  shall  be  shown  in  the  tenth  article. 

*  See  the  first  oi  the  texts  cited  on  the  foregoing  article. 

'  JL  6,  (7.  ifa  ten.  qmB  Ub.i^v.LulL  C»  de  inoff,  teat^  hLuh,C*  tk  coutr,  oma.  palaL 
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and  mother's  side,  who  happen  to  be  in  the  like  want,  haye  the 
same  right."^ 

XL 

2881.  Pa/renU  a/re  bound  to  nourish  and  maintain  their  Children, 
^  As  children  are  obliged  to  nourish  and  maintain  their  parents, 
so  parents  on  their  part  are  bound  to  take  the  same  care  of  their 
children,  not  only  because  of  the  usufruct  which  they  may  have 
of  their  goods,  but  by  the  right  of  blood,  and  according  as  the 
estate  of  the  parents  may  be  sufficient  for  that  purpose,  unless  it 
be  that  the  children  render  themselves  unworthy  thereof.  And  in 
general  it  is  a  reciprocal  duty  between  ascendants  and  descend- 
ants, that  such  of  them  as  are  able  ought  to  maintain  those  who 
arein  want*^ 

XIL 

2882.  Parents  and  Children  a/re  not  bound  for  one  anothet^s 
Debts.  —  We  must  not  reckon  among  the  necessaries  which 
parents  have  a  right  to  have  supplied  out  of  their  children's  goods, 
the  debts  which  they  owe.  For  the  duty  of  children  towards  their 
parents  is  limited  to  what  may  regard  their  persons.  And  it  is 
the  same  thing  as  to  the  debts  of  the  children  with  respect  to  their 
parents.  But  if  a  father,  or  other  ascendant,  were  in  prison  for 
debt,  and  his  son  had  the  means  of  delivering  him  out  of  prison, 
by  obliging  himself  to  produce  him  when  required,  or  to  pay  the 
debt  if  he  was  able,  if  the  son  should  fail  in  this  duty  towards  his 
father,  his  ingratitude  would  deserve  that  he  should  be  disinher- 
ited according  to  the  circumstances.® 

XIIL 

2883.  Uie  Mother  is  not  bound  to  nudntain  the  Children^  but  in 
Default  of  the  Father.  —  This  duty  of  nourishing  and  maintaining 

■"  Z.  1,  C.  de  alend.  lib.  ae  parent, ;— /.  8,  eod.; — /.  5,  44  2,  S,  ef  4,  Z>.  <2s  agnose.  H  <d, 
Ub.; — d.  I  4  19; — /.  5,  Ctis  pair. pot.  It  is  to  be  remarked  on  this  artide,  that  the 
fathers  and  mothers  of  bastards  hare  the  same  right.  And  although  the  text  quoted  on 
this  subject  speaks  only  of  the  mother,  yet  it  is  the  same  equity  with  regard  to  the  lather, 
when  he  is  known.  And  this  duty  is  likewise  reciprocal  on  the  part  of  the  parents  to- 
wards the  children  of  this  kind.  See  the  remark  on  the  eighth  article  of  the  second  sec- 
tion of  the  fint  title  of  the  first  book. 

^  L.5,\S,D.d§agtLii  <d.Ub.;-^ltdt.  C.  de  aim.  lib.  ae  pareHt.;^lA  \  fi,D.d§ 
ban.  qua  £6.;— 2.  5, 4  IS,  D.  de  agnoee.  et  alend.  lib.  i—Nao.  117,  e.  7,  w/. 

^  Z.  5, 4  16, D. de agnoec. eC  a/.  lib.;^l  1,  CfLpropatr.  vei paL profiL  See, conoeraing 
what  is  said  of  disinheriting,  the  third  article  of  the  seoond  section  of  IMxityU : 
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the  children  belongs  principally  to  the  fatheri  and  the  mother  is 
not  bound  to  it,  except  where  the  father's  estate  is  not  sufficient. 
Thus  the  mother,  who,  in  case  of  the  neglect  or  refusal  of  the  fa- 
ther, or  in  case  of  his  absence,  has  been  obliged  to  supply  her  child 
with  those  necessaries  out  of  her  own  estate,  may  recover  it  out  of 
the  father's  estate,  unless  it  shall  appear  that  she  has  only  given 
such  things  as  she  might  have  given  out  of  a  motherly  affection, 
even  although  the  father  had  maintained  the  child  out  of  his  own 
estate.' 

XIV. 

2884.  Sis  the  same  TlUfig'  with  Respect  to  the  Orandf other  by  the 
Mothef^s  Side,  —  The  children  of  daughters  cannot  claim  their 
maintenance  out  of  the  estate  of  their  grandfather  by  the  mother's 
aide,  except  in  the  case  where  the  father  or  grandfather  by  the  fa« 
tbei's  side  is  not  able  to  maintain  them.  For  the  children  of  the 
married  daughter  are  under  the  power  of  their  father,  and  out  of 
the  family  of  their  grandfather  by  the  mother's  side.^ 

XV. 

2885.  Two  Sorts  of  Bights  which  Ascendants  have  tn  theGoods  of 
their  Children. — All  the  foregoing  rules  respect  the  rights  which 
parents  have  in  the  goods  of  their  children  during  their  children's 
life.  And  as  to  the  goods  which  they  leave  behind  them  at  their 
death,  if  they  die  without  children,  their  nearest  ascendants  who 
SQivive  them  succeed  to  them,  as  has  been  explained  in  the  pre- 
ceding section,  unless  it  be  in  such  goods  as  are  excepted  by  the 
following  rules.' 

XVI. 

2886.  The  Unngs  given  by  the  Ascendants  revert  to  them.  —  If  in 
the  inheritance  of  a  person  who  dies  without  issue,  and  who  leaves 
hehind  him  a  father  and  mother,  or  other  ascendantSt  there  should 
happen  to  be  some  goods  which  had  been  given  to  the  said  person 
by  one  of  the  ascendants  who  survive  him,  he  who  gave  the  said 
goods  may  take  them  back  again,  by  virtue  of  the  right  which  is 
c&Ued  reversion,  and  he  will  exclude  from  them  all  the  other  as- 
cendants, even  the  nearest,  who  would  exclude  him  from  the  rest 
of  the  goods.' 

'^5,4  14,  D.  de  agn.  a  <d,  Ub.  1  L,  9,  D,  de  agn.  H  td,  Ub. 

'  8«e  the  pltoet  quoted  in  the  article. 

'  8«e  the  IbQowing  sedioni  where  the  right  of  rerenion  is  ezplained. 
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XVIL 

2887.  l%e  Faiher  takes  back  the  Profits  which  have  proceeded 
from  his  Goods. — It  is  necessary  likewise  to  remaik,  as  an  excep- 
tion to  the  role  whidi  calls  jointly  to  the  succession  all  the  as- 
cendants in  the  same  degree,  that,  if  a  son  who  was  not  emanci- 
pated, whmn  his  father  had  intrusted  with  the  management  of 
some  small  patrimony,  had  made  any  profit  by  it  j  his  father  and 
his  mother  happening  to  survive  him^  whatever  profit  had  been 
made  of  the  said  patrimony  which  the  father  had  intrusted  the  son 
with  would  belong  to  the  father,  he  having  as  it  were  already  a 
right  to  it  before  the  son's  death,  as  has  been  explained  in  the  first 
article;  and  the  mother  would  only  have  a  share  in  the  other 
goods  which  the  son  had  acquired  some  other  way.  And  it  would 
be  the  same  thing  in  the  cases  where  the  brothers  of  the  whole 
blood  should  likewise  succeed,  whether  it  were  with  the  father 
alone,  or  with  the  father  and  mother.* 

XVHL 

2888.  TTie  Change  made  by  Second  Marriages. — We  must  in  the 
last  place  take  notice  of  one  other  cause  which  occasions  some 
change  in  the  rights  of  fathers,  mothers,  and  other  ascendants,  to 
the  goods  of  their  children ;  which  is  the  case  where  the  father, 
mother,  or  other  ascendant,  who  has  children,  happens  to  marry 
again,  which  is  a  matter  that  is  necessarily  to  be  distinguished,  and 
which  we  shall  speak  of  in  its  proper  place.^ 


SECTION    III. 

OP   THE   RIGHT   OF   REVEBSION. 

2889.  We  have  already  spoken  of  the  right  of  reversion  in  the 
sixteenth  artiqle  of  the  foregoing  section,  where  it  was  necessary 
to  make  mention  of  it,  as  being  one  of  the  rights  which  the  as- 
cendants have  in  the  goods  of  the  descendants ;  but  we  spoke  of  it 
there  only  in  general,  and  for  order's  sake.  And  seeing  this  matfcer 
has  some  rules  which  axe  peculiar  to  it,  they  shall  be  explained  in 
this  section. 

^  f  1,  Inst,  per  qwu  pen,  anq,  acquire    See  the  law  quoted  on  the  first  article,  in  whidk 
there  ve  tfaeae  woidB,  Non  er  ejus  ntbetantia  cujm  in  potataU  »U. 
"  See  the  fourth  title  of  the  third  book. 
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2890.  The  right  of  reTersion,  which  gives  back  again  to  the  as- 
cendants the  things  which  they  had  given  to  their  descendantSi 
who  die  before  them  withoat  leaving  behind  them  any  children,  is 
8o  natural,  that  it  has  been  equally  received  both  in  the  ancient  and 
modem  Roman  law;  and  it  is  likewise  received  in  France,  both 
in  the  provinces  which  are  governed  by  their  customs,  and  in  those 
which  follow  the  Roman  law.  We  see  in  the  laws  two  motives 
of  equity,  which  make  this  right  of  reversion  to  be  just  and  favor- 
able. One  is,  to  give  to  the  ascendants  this  comfort,  of  not  suf- 
fering at  the  same  time  the  double  loss  of  their  children  and  of  the 
goods  which  they  had  stripped  themselves  of  in  their  favor.*  And 
the  other  motive,  which  is  a  consequence  of  the  former,  is  not  to 
discourage  ascendants  from  exercising  their  liberality  towards  their 
descendants,  as  it  might  happen  if  they  should  have  any  reason  to 
fear  this  double  loss.^  But  although  these  motives  of  the  right  of 
reversion  regard  equally  the  father  and  mother,  and  all  the  as- 
cendants by  the  father  and  mother's  side,  yet  the  reversion  was 
limited  in  the  Roman  law  to  the  father,  and  to  the  ascendants  by 
the  Other's  side,  who  had  in  their  power  the  children  to  whom 
they  had  given  any  thing;  and  the  mother,  with  the  ascendants 
on  her  side,  had  not  this  right  unless  they  had  stipulated  it®  And 
some  interpreters  have  been  of  opinion,  that  Justinian  had  entirely 
abolished  this  right,  and  that  the  father  and  grandfather  by  the  fa- 
ther's side  were  excluded  from  it  by  his  118th  novel,  because  that 
by  the  said  law  he  calls  equally  the  ascendants  to  the  successions  of 
the  descendants,  according  to  the  order  of  their  proximity,  without 
reserving  to  them  this  right  of  reversion ;  from  whence  they  have 
concluded,  that  if,  for  example,  a  grandfather  by  the  fathers  side 
had  made  a  gift  to  his  grandson,  who  should  happen  to  die,  leav- 
ing behind  him  his  mother  and  this  grandfather,  the  mother  would 
exclude  the  grandfather  from  having  that  which  he  had  given  to 
his  grandson. 

2891.  This  interpretation,  which  is  so  widely  different  from  the 
spirit  of  the  said  law,  has  not  been  received  in  France,  and  it  may 
be  said  that  the  words  of  this  novel  of  Justinian  cannot  have  this 
eifect  For  this  right  of  reversion,  which  is  so  expressly  estab- 
lished by  several  laws,  and  so  equitable  that  it  is  as  it  were  a 

'  L.  6,  D,  dejurt  dot.  :—4,  4,  C  aolvt.  matr, 
^  L,%C.de  hon.  qua  lib, 

*  See  the  texti  ciled  on  the  Moond  artide,  md  the  ramaik  that  is  there  made  upon  it 
V-  Nk.  Leon.  25. 
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part  of  the  law  of  nature,  could  never  be  abolished  by  a  law  that 
makes  no  mention  of  it.  And  we  should  have  reason  to  exclaim 
against  the  hardship  of  a  law  which  should  ordain,  in  the  case 
which  we  have  just  now  mentioned,  that  the  mother  should  ex- 
clude the  grandfather  from  the  right  of  reversion.  Thus,  Justinian 
not  having  expressly  abolished  this  right  by  the  said  novel,  it 
ought  to  subsist,  according  to  that  rule  concerning  the  interpreta- 
tion of  laws  which  directs  us  to  reconcile  the  ancient  laws  with 
the  new,  by  interpreting  the  one  by  the  other,  and  giving  to  them 
all  the  just  effect  which  their  intention  demands,  in  every  thing 
where  they  are  not  contrary  to  one  another,  and  in  that  which  the 
latter  laws  have  not  abrogated.^  But  if  this  rule  comprehends 
likewise  the  arbitrary  laws,  it  ought  with  much  more  reason  to  be 
understood  of  the  laws  that  are  founded  on  natural  equity,  and  es- 
pecially those  which,  as  this  law  touching  the  right  of  reversion  to 
ascendants,  have  for  their  principles  truths  which  cannot  be  called 
in  question  without  a  kind  of  inhumanity. 

%92.  If,  therefore,  we  examine  this  118th  novel  according  to 
this  rule,  we  shall  find  nothing  in  it  that  may  give  us  any  reason 
to  think  that  Justinian  had  a  design  to  abolish  the  right  of  rever- 
sion. And  it  may  likewise  be  added,  that  the  natural  effect  of  the 
right  of  reversion  is  to  make  the  goods  that  are  subject  to  it,  not  to 
be  considered  as  a  part  of  the  succession  of  the  person  to  whom 
they  had  been  given,  but  to  be  excepted  and  separated  from  the 
succession,  in  order  to  be  returned  to  the  ascendant  who  has  this 
right  For  the  gifts  of  ascendants  to  their  descendants  imply  this 
tacit  condition,  that,  if  it  happens  that  the  donor  survives  the  donee 
who  dies  without  children,  he  shall  take  beu^k  again  that  thing 
which  he  stripped  himself  of  only  with  the  view  of  transmitting  it 
to  his  descendants.  Thus,  this  thing,  with  respect  to  the  ascendant 
who  gave  it,  may  be  considered  as  not  being  a  part  of  the  inherit- 
ance of  the  donee,  and  by  consequence  not  subject  to  the  laws 
which  regulate  successions. 

Art.  L 

2893.  Definition  of  Reversion.  —  By  the  right  of  reversion  is 
meant  the  right  which  a  donor  who  survives  his  donee  has  to  take 
back  the  things  which  he  had  given  him,  as  shall  be  explained  by 
the  following  rules.*  » 

^  See  the  eighteenth  article  of  the  second  section  of  the  Atlei  of  Lam, 
^  L.vk,  C.  comm.  utr. 
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IL 

2894.  Two  Sorts  of  Reversion,  eUker  by  the  Law  or  by  Agree- 
menL — We  ought  to  distiDgaish  two  sorts  of  the  right  of  rever- 
sion :  that  which  the  law  gives  to  fathers  and  other  ascendants, 
although  there  be  no  agreement  about  it ;  and  that  which  has  been 
stipulated  by  an  express  agreement,  whether  it  be  by  an  ascendant 
or  any  other  donor,  even  a  stranger,^  that  is  to  say,  one  to  whom 
the  donee  is  noways  related. 

IIL 

2895.  The  Reversion  by  Agreement  is  regulated  by  the  Agree- 
ment—  The  reversion  by  agreement  hath  its  effect,  such  as  it  is 
settled  by  the  agreement,  whether  it  be  between  ascendants  and 
descendants,  or  other  persons.® 

IV. 

2896.  Reversion  of  Tkh^s  given  in  Favor  of  Marriage.  —  If  a 
father,  a  mother,  or  other  ascendant,  having  endowed  a  daughter, 
or  made  some  present  to  one  of  his  or  her  children  or  descend- 
ants, in  favor  of  marriage,  survives  the  donee  who  dies  without 
issue,  the  donor  shall  take  back  the  things.  And  although  the 
reversion  of  the  said  things  has  not  been  expressly  stipulated,  yet 
the  donor  shall  have  them  before  any  other  heir,  and  even  prefer- 
ably to  the  nearest  ascendant,  who,  perhaps,  may  exclude  him 
bom  the  inheritance  of  the  said  donee.^ 

Remarks  on  the  Pbecbding  Article. 

2897.  Although  the  texts  cited  on  this  article,  and  those  which 
have  been  quoted  on  the  first  and  second  articles,  do  not  extend  to 

L.  nU.  C.  comm.  vtr,  jud. ;— /.  tm.  \  13,  C  de  rei  ur.  act. ; — d  ^  m  /. ;  —  o.  Vlp.  tU, 
(f  i  5 ;  ~  9.  ^^.  Leon.  25.  Although  the  roveraion  which  is  mentioned  in  these  last  texts 
*u  of  a  larger  extent  than  tiiat  which  is  spoken  of  here,  and  had  this  effect,  that  the 
dowry  was  restored  to  the  donor,  not  only  in  the  case  where  the  daughter  that  was  en- 
dowed died,  hut  eren  in  her  lifetime  in  case  of  a  diroree;  yet  we  hare  added  these  two 
^xts,  in  order  to  ohserye  therein  two  things.  One  is,  that  when  a  stranger  gave  a  por- 
^  widi  a  woman  in  marriage,  he  had  not  this  right  of  reversion,  unless  he  had  stipa- 
^*ted  it:  and  the  other  is,  that  they  redconed  in  the  numher  of  strangers  eren  the  moth- 
o  tod  the  ascendants  hy  the  mother's  side,  because  they  had  not  the  daughter  in  their 
power.  See,  touching  this  remark,  that  which  is  made  on  the  fourth  article. 
*  'Xlie  igreement  about  the  reversion  having  nothing  unlawful  in  it,  it  hath  its  effect  accord- 
^?  to  the  rales  of  covenants.  See  the  texts  cited  on  the  foregoing  article,  and  the  eleventh 
vtide  of  the  second  section  of  Dowrim.    See  the  dose  of  the  remark  on  the  fifth  article. 

I*'  6,  D.  de  jun  dof.;— /.  4,  C  mA,  matrim.; — L  17,m/  Z>.  de  tenat.  Maced.; — I  2, 

C.dsioa.9iMB  £&.    See  the  sixth,  seventh,  and  eighth  articles  of  the  second  section  of  the 
^deofDinpriet. 
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the  mother,  and  the  other  ascendants  by  the  mother's  side,  yet  we 
have  nevertheless  comprehended  in  the  article  all  the  ascendants 
without  distinction.  For  according  to  the  usage  in  France,  they 
have  all  of  them  this  right  of  reversion,  and  the  same  equity  makes 
the  reversion  to  be  as  just  on  their  part  as  on  the  part  of  the  fa- 
ther. There  are  even  some  customs  in  France  which  extend  the 
right  of  reversion,  not  only  to  the  mother,  and  the  ascendants  on 
the  mother's  side,  but  even  to  collateral  relations,  even  although 
there  be  no  agreement  for  so  doing.  And  this  right  is  likewise 
given  to  collaterals  in  some  places  in  France  which  are  governed 
by  the  Roman  law ;  but  in  other  places  they  have  it  not,  except 
where  it  is  expressly  stiptdated. 

2898.  We  must  remark  on  this  article,  that  although  these  dis- 
positioqs  of  the  Roman  law  regard  only  dowries  and  donations 
made  in  favor  of  marriage,  yet,  seeing  the  right  of  reversion  is  no 
less  just  in  the  other  sorts  of  donations,  the  greatest  part  of  the 
customs  in  France  have  extended  it  to  ail  donations  in  general 
by  express  dispositions.  And  it  is  the  common  usage  in  France, 
both  in  the  customs  which  have  made  no  express  provision  therein, 
and  likewise  in  the  provinces  which  follow  the  Roman  law,  that 
the  reversion  in  favor  of  ascendants  takes  place  in  all  sorts  of  do- 
nations, although  there  be  no  express  stipulation  to  that  purpose. 

2899.  We  must  likewise  further  observe,  in  relation  to  ihe  same 
dispositions  of  the  Roman  law,  that  they  do  not  distinguish  the 
case  where  the  descendant,  who  is  the  donee  by  his  contract  of 
marriage,  dies  without  issue,  from  that  in  which  he  leaves  children 
behind  him ;  which  gave  rise  to  a  question,  which  usage  has  de- 
cided between  two  parties,  one  of  which  pretended,  that  although 
the  descendant  who  was  the  donee  left  children  behind  him,  yet 
the  reversion  took  plaoe ;  the  other  alleging  that  the  reversion  was 
not  to  take  place  but  in  the  case  where  the  donee  died  without 
issue.^  It  is  this  second  opinion  that  has  been  established  as  the 
rule :  and  it  is  so  just  and  so  natural,  that  it  may  be  said  that  it  is 
not  only  the  plurality  of  voices,  but  that  it  is  also  reason,  which 
has  established  it  as  a  rule ;  since  donations  in  favor  of  marriage, 
slnd  the  dowries  of  daughters,  have  the  same  end  as  marriage,  and 
respect  not  only  the  donees,  but  likewise  their  descendants.  From 
whence  it  follows,  that  when  there  are  children  who  survive  their 
fathers  or  mothers,  to  whom  the  donation  had  been  made  in  favor 

*  It  may  be  observed  touching  these  opinkms,  that  both  the  one  and  the  other  hare 
some  foundation  in  the  Roman  law.     V.  L  12,  D.dtpaet.  dobd.;^lRp,  <d.  6,  i  4. 
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of  marriage,  the  motive  of  the  donation  snbaists  in  their  persons ; 
and  they  make  the  motive  of  the  reversion  to  cease,  which  is  to 
prevent  the  donor's  falling  at  the  same  time  into  the  double  loss 
both  of  his  goods  and  of  his  child,  as  has  been  observed  in  the 
preamble  of  this  section.  For  if  Ae  donee  leaves  children  behind 
him,  the  ascendant  who  was  the  donor,  and  who  survives  him, 
considers  in  those  children  the  person  whom  they  represent,  and 
he  sees  the  goods  which  he  had  bestowed  pass  to  the  use  which 
engaged  him  to  give  them  away. 

2900.  Seeing  the  consideration  of  the  children  of  the  donee 
makes  the  reversion  to  cease  when  the  children  survive  him,  a 
question  has  been  started,  whether  in  this  case  the  right  ceases  in 
such  a  manner  that,  if  the  said  children  should  happen  to  die  be- 
fore  the  ascendant  who  was  the  donor,  he  would  be  deprived 
of  the  right  of  reversion.  But  because  the  said  children  are  con- 
sidered themselves  as  donees  of  their  grandfather,  as  we  have 
just  now  observed,  it  would  seem  that  it  might  be  urged,  that,  the 
donation  being  continued  in  their  persons,  the  right  of  reversion 
was  only  suspended  in  their  favor,  and  that  it  begins  to  have  its 
effect  whenever  the  donation  ceases  to  have  its  effect  by  their 
death.  For  in  that  case  this  donor  who  survives  both  the  donee 
and  the  donee's  children  is  in  the  same  condition  as  if  he  had  sur* 
vived  the  donee  dying  without  issue.  Since  by  his  surviving  all 
this  branch  of  his  descendants,  on  whose  account  the  donation  was 
made,  he  survives  in  effect  his  donees,  and  comes  within  the  mo- 
tive of  the  laws  which  grant  the  right  of  reversion. 

2901.  Although  the  donation  was  not  made  in  favor  of  mar- 
'i^  yet  it  seems  that  it  would  be  fuUy  as  equitable  that  the  chil- 
<ben  of  the  donee  should  make  the  reversion  to  cease  in  that  case ; 
and  that,  on  the  contrary,  it  should  take  plaoe  if  the  donor  did  sur- 
^ve  the  donee  and  his  children.  For  every  donation  from  an  as- 
cendant to  a  descendant  has  a  view  to  the  settiement  of  the  person 
and  havly  of  the  donee ;  and  the  motives  of  the  roles  of  reversion, 
which  we  have  just  now  explained,  seem  to  be  common  to  all 
sorts  of  donations  in  favor  of  children. 

V. 

2902.  nig  Rtghi  does  not  kinder  the  Profits  which  arise  <mi 
of  the  Ooods  subject  to  the  Reversion.  —  In  the  case  of  the  pre- 
<^6ding  article,  the  profits  which  the  wife  of  the  donee  has  a  right 
to  oat  of  the  donation  made  to  her  Jiusband  by  his  father  or  other 
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ascendant,  in  favor  of  their  mamage,  and  the  profits  which  the 
husband  has  a  right  to  in  the  same  manner  out  of  his  wife's  mar- 
riage portion,  would  have  their  effect ;  and  the  reversion  would  be 
diminished  by  those  kinds  of  profits,  whether  they  were  regulated 
by  the  contract  itself,  or  by  custom,  or  some  other  law.  For  this 
donation  and  this  dowry  being  in  favor  of  the  manriage,  they  ought 
to  follow  the  conditions  thereof,  which  are  such,  that  whatsoever  is 
given  to  the  wife  is  subject  to  the  rights  of  the  husband ;  and 
whatsoever  is  given  to  the  husband  is  likewise  subject  to  the  rights 
of  the  wife,  unless  it  has  been  otherwise  agreed  on.* 

Remarks  on  the  Preceding  Article. 

2903.  Although  there  should  be  no  covenant  to  regulate  these 
profits,  as  there  was  in  the  case  of  the  text  cited,  yet  if  they  are 
regulated  by  custom,  it  is  equally  just  that  they  should  dimin- 
ish the  reversion.  For  the .  donor  knew  sufficiently  this  conse- 
quence of  his  donation,  and  that  the  goods  which  he  gave  would 
be  subject  to  these  sorts  of  profits.  Which  regards  as  well  the 
profits  that  the  wife  has  a  right  to  out  of  the  things  given  to  her 
husband,  as  the  profits  which  the  husband  has  a  right  to  out  of  his 
wife's  marriage  portion.  And  since  the  text  cited  on  this  article 
takes  in  the  whole  dowry,  according  to  the  agreement  that  had 
been  made,  with  much  more  reason  may  it  be  applied  to  the  profits 
which  consume  only  a  part  of  it.  ^ 

2904.  If,  besides  the  profits  that  belong  to  the  wife  out  of  the 
things  given  to  her  husband,  she  had  likewise  her  dowry  to  re- 
cover, and  the  other  goods  of  the  husband  were  not  sufficient  to 
answer  the  same,  would  the  reversion,  of  which  the  case  had  hap- 
pened, the  husband  being  dead  without  children,  hinder  the  wife 
from  recovering  her  dowry  out  of  the  things  given  to  the  husband  ? 
Seeing  this  restitution  of  the  dowry  is  a  consequence  of  the  con- 
tract of  marriage,  the  things  which  are  given  to  the  husband  ought 
to  be  comprehended  among  the  goods  of  the  husband  which  are 
responsible  for  the  dowry ;  and  this  is  a  charge  which  the  donor 
could  not  be  ignorant  of,  since  the  dowry  was  promised  only  on 
the  assurance  that  all  the  goods  belonging  to  the  husband  should 
be  answerable  for  it ;  which  included  particularly  the  things  given 
on  account  of  the  marriage,  unless  they  had  been  excepted  by  an 
express  clause.^ 

*  £.  I2t  D.  de pact.  dot. 

*  See  the  seventeenth  article  of  the  flnt  section  of  SutatUutimu  direct  and  fidndaiy. 
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2905.  But  if  the  donee  had  contracted  debts,  conld  his  creditors 
hinder  the  effect  of  the  reversion?  Or  conld  the  donor  allege 
against  the  creditors,  that  the  goods  which  he  had  given  are  ap» 
propriated  to  him  in  the  case  of  the  reversion,  and  that  the  donee 
conld  not  mortgage  them  to  his  prejudice,  no  more  than  an  hear 
who  is  charged  with  a  substitution  can  engage  the  goods  which 
are  subject  to  the  substitution  ?  And  would  it  likewise  be  said 
that  this  donee  could  not  alienate  the  goods  subject  to  the  rever* 
sion,  nor  dispose  of  them  by  testament  ? 

2906.  As  to  the  alienation  and  mortgage  of  the  goods  which  are 
given,  we  must  consider  what  are  the  motives  of  the  donations 
made  by  ascendants  to  their  descendants,  and  judge  by  those 
motives  of  the  use  that  the  donee  may  make  of  the  things  given 
him,  what  right  he  has  to  them,  and  what  right  the  donor  has  still 
in  them.  The  intention  of  the  ascendants  who  make  presents  to 
their  descendants  is  always,  without  doubt,  that  the  goods  which 
are  given  may  serve  towards  the  settlement  of  the  donee,  and  to 
all  i^e  uses  that  shall  be  consequences  of  the  said  settlement, 
which  implies  all  the  uses  that  any  master  of  a  family  may  make 
of  the  goods  for  his  person  and  for  his  family.  Thus,  this  donee 
has  over  those  goods  which  are  given  him  the  right  to  make  use 
of  them  according  as  his  affairs  shall  require ;  which  supposes  the 
liberty  of  using  them  in  the  same  manner  as  any  proprietor  may 
use  the  goods  that  are  his  own.  And  the  donor  has  on  his  part 
his  right  of  reversion  Hn  the  said  goods,  if  the  case  does  happen. 

2907.  K  we  put  in  the  scales  this  right  of  the  donor,  and  that  of 
the  donee,  in  order  to  give  to  the  one  and  to  the  other  their  just 
effect,  we  see  that,  the  donee  being  master  of  the  things  given  him, 
and  given  towards  his  settlement,  it  is  a  consequence  of  such  a 
donation,  that  he  may  use  them  according  as  his  affairs  shall 
ohlige  him,  and  as  the  said  settlement  and  all  its  consequences 
may  demand.  Which  implies  the  necessity  of  using  them  so  as 
to  mortgage  and  alienate  them.  For  if,  for  example,  this  donee 
b  a  person  that  has  occasion  to  purchase  an  office,  it  will  become 
JQst  and  necessary  that  the  creditors  who  shall  lend  him  money 
npon  a  mortgage  of  the  goods  given,  or  those  to  whom  he  shall 
sell  them  in  order  to  lay  out  the  price  in  the  purchase  of  the  said 
office,  should  have  nothing  to  fear  on  the  score  of  the  right  of  re- 
ver^on,  since  their  security  upon  the  office  might  fail  them  in  case 
it  be  suppressed,  or  fall  in  its  value.  From  whence  it  follows,  that 
a  donee  may  for  any  other  affair  mortgage  the  goods  which  are 
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given  faim,  as  well  as  the  rest  of  his  goods ;  and  tiiat^iat  he  may 
do  for  one  affair,  be  may  do  for  all  othen,  since  the  right  of  rever- 
sion  does  not  put  the  donee  mider  tatorship,  and  does  not  oblige 
him  to  examine  so  nicely  whether  he  employs  to  advantage  the 
goods  which  the  donation  has  made  him  master  of;  and  that  the 
creditors  of  the  said  donee  are  not  bound  on  their  part  to  take  any 
other  precautions  than  those  which  are  usually  taken  with  all 
debtors  who  possess  only  free  goods,  which  they  may  dispose  of 
as  being  absolutely  masters  of  them,  since  the  reversion  ought  not 
to  be  compared  to  a  substitution,  which  leaves  no  liberty  to  the 
possessor  to  dispose  of  the  goods  to  the  prejudice  of  the  person 
who  is  substituted  to  them ;  otherwise  it  would  be  necessary  that 
a  contract  of  marriage,  in  which  a  father  endows  his  daughter, 
should  be  made  public  as  a  substitution,  in  order  to  preserve  to 
him  his  right  of  reversion.  And  it  is  so  just  and  so  natural  that 
the  reversion  should  cease  wift  respect  to  the  creditors  of  the 
donee,  that  some  customs  in  France,  which  ordain  that  the  goods 
given  by  ascendants  should  return  to  them  without  the  burden  of 
the  debts  of  the  donee,  do  add,  that  the  goods  given  are  neverthe- 
less subject  by  way  of  supplement  to  the  debts  of  the  donee,  in 
case  his  other  goods  should  not  be  sufficient  to  discharge  them. 

2908.  Lastly,  it  may  be  said,  that  the  nature  and  proper  char- 
acter  of  the  right  of  reversion  is  to  distinguish,  in  the  mass  of  the 
goods  belonging  to  the  succession  of  the  donee,  the  things  that 
were  given,  and  that  are  subject  to  this  ri^ht,  in  order  to  take 
them  out  of  the  mass,  and  to  return  them  back  to  the  donor,  not 
as  if  he  had  always  remained  proprietor  of  tiiem,  but  as  succeed- 
ing to  such  of  the  said  goods  as  remain  still  in  the  inheritance. 
Thus,  it  is  by  a  kind  of  succession  that  the  donor  takes  back  the 
things  which  he  had  given ;  and  we  see  that  some  customs  in 
France,  instead  of  giving  to  fathers  and  mothers,  and  other  as- 
cendants, the  reversion  of  the  things  given  to  their  children  and 
descendants,  do  barely  ordain  that  they  shaU  succeed  to  the  things 
which  they  gave  them.  It  follows  from  this  nature  of  reversion, 
whether  we  will  consider  it  as  a  succession  to  the  things  that  are 
given,  or  as  a  right  independent  of  the  quality  of  heir,  and  which 
the  ascendant,  who  is  the  donor,  acquires  a  right  to  by  the  donation 
itself,  that  the  effect  of  this  right  is  limited,  according  to  the  nature 
of  such  donation,  to  distingui^  in  tiie  inheritance  the  things  that 
were  given,  in  ord^  to  take  them  away  firom  any  other  heir  be- 
sides him  who  has  the  right  of  reversion ;  but  that  the  reversion 
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onght  not  to  bave  the  retroactive  eifeet  of  an  appropriation,  which 
may  hinder  the  donee  from  mortgaging  or  alienating  the  goods, 
and  which  may  torn,  not  only  to  the  prejudice  of  the  donee,  bat 
even  to  the  prejndioe  of  third  persons,  who  had  reason  to  look  up- 
on  the  things  that  w«re  given  as  being  a  part  of  the  donee's  goods, 
as  well  as  the  other  goods  which  he  possessed  by  any  other  title. 
And  although  it  may  be  said  against  the  creditors  who  were  prior 
to  the  donations,  that  they  had  not  reckoned  upon  the  goods 
which  were  given  to  their  debtor  after  their  debt  was  contracted, 
yet  their  condition  onght  not  to  be  distingoished  from  that  of  the 
creditors  who  were  posterior  to  j^he  donation.  For  besides  that 
the  condition  of  the  last  creditors  onght  not  to  be  better  than  that 
of  the  firsts  the  goods  which  the  debtor  shonld  afterwards  acquire 
were  Ukewise  engaged  to  his  prior  creditors,  and  the  destination 
of  the  things  that  were  given  for  the  use  and  benefit  of  the  donee 
implied  much  more  the  acquitting  of  what  he  already  owed,  than 
the  facility  of  borrowing  and  contracting  new  debts. 

2909.  Although  the  donee  may  dispose  of  the  goods  given  him 
to  the  prejudice  of  the  reversion  by  alienating  or  mortgaging  them, 
it  does  not  thence  follow  that,  if  he  commits  any  crime,  be  subjects 
the  said  goods  to  confiscation.  For  this  kind  of  engagement  is 
not  of  the  natnie  of  those  which  hinder  the  effect  of  the  reversion, 
smoe,  on  the  contrary,  the  civil  death  of  the  donee  who  is  con- 
demned ought  to  have  the  same  effect  to  make  way  for  the  right 
of  reveraion  as  the  natural  death  would  have ;  but  if  the  condemned 
person  had  children,  it  might  be  said,  in  behalf  of  the  forfeiture, 
that  the  case  of  the  reversion  had  not  happened,  and  that  therefore 
the  forfeiture  onght  to  take  place ;  since,  the  children  hindering  the 
effect  of  the  reversion,  the  things  that  were  given  would  still  be- 
long to  the  donee  that  is  condemned,  and  by  consequence  would 
be  included  in  the  forfeiture.  But  since  the  children  make  this 
light  of  reversion  to  cease,  when  tiiey  survive  after  the  natural 
<leath  of  the  donee  their  father,  and  since  the  goods  fall  to  them 
by  the  said  death,  might  we  not  give  the  same  effect  to  the  civil 
<leath,  and  make  the  said  goods  to  pass  to  the  children  of  this 
donee,  not  as  a  succession  which  should  give  them  the  right  of 
their  fiaither,  for  the  condemned  person  has  no  heirs,  but  as  an 
effect  of  the  donation  and  of  the  intention  of  the  donor,  who,  be- 
cause of  the  iacapactty  which  has  happened  to  the  donee,  would 
bave  the  things  given  to  pass  to  the  donee's  children  ?  for  they  were 
not  only  given  to  this  donee,  but  the  intention  of  the  donor  was^ 
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that  the  children  should  have  them  after  their  father,  preferably  to 
himself.  Or  we  might  under  another  view  consider  the  donee  as 
being  dead  without  children,  since  he  died  without  heirs ;  and  re- 
store to  the  donor  the  things  which  he  had  given,  but  with  the 
charge  of  keeping  them  for  the  children  of  his  child  to  whom  he 
had  made  the  donation.  This  we  tiionght  fit  to  mention,  because 
it  has  been  adjudged  after  this  manner  in  one  of  the  parliaments 
of  France,  and  because  this  temperament  seems  to  be  conformable 
to  equity,  and  to  the  spirit  of  the  rules  of  law. 

2910.  As  to  the  dispositions  which  the  donee  might  make  by  a 
testament,  we  see  that  some  of  the  customs  in  France  have  lim- 
ited this  right  of  reversion  to  the  case  where  there  are  no  children 
and  no  disposition  made  by  the  donee ;  which  leaves  a  liberty  of 
disposing  to  the  prejudice  of  the  reversion,  both  by  alienations 
and  by  dispositions  made  in  prospect  of  death.  And  this  role 
seems  to  be  taken  from  the  25th  novel  of  Leo,  where  he  blames, 
as  an  abuse  which  had  crept  in  contrary  to  the  ancient  law,  the 
usage  of  not  being  at  liberty  to  dispose  by  testament,  to  the  preju- 
dice of  the  reversion ;  and  he  reestablished  the  said  liberty,  reserv- 
ing only  to  the  donor  his  legitime,  or  the  Falcidian  portion.  Bat 
we  see,  on  the  contrary,  in  some  provinces  which  are  governed  by 
the  written  law,  that  they  observe  there  a  law  that  is  quite  the 
reverse,  which  favors  in  such  a  manner  the  right  of  reversion,  that 
not  only  the  donee  cannot  dispose  of  the  things  that  are  given 
him  by  testament,  but  that  he  cannot  even  alienate  or  mortgage 
them. 

2911.  From  these  two  extremes,  the  one,  which  permits  the 
donee  without  distinction  either  to  alienate,  to  mortgage,  or  to 
dispose  by  testament ;  and  the  other,  which  takes  from  him  the  lib- 
erty of  all  manner  of  disposition  whatsoever ;  it  has  happened  that 
in  some  places,  where  the  law  touching  this  matter  is  not  so  pre- 
cisely determined,  there  have  arisen  several  lawsuits  touching  the 
validity  of  dispositions  made  by  donees,  to  the  prejudice  of  the 
right  of  reversion  which  the  law  gives  to  ascendants  who  are  do- 
nors; which  has  made  many  people  wish  that  some  provision 
were  made  therein.  And  if  it  may  be  allowed  in  the  mean  while 
to  make  one  bare  reflection  on  rules  which  are  so  opposite  the 
one  to  the  other,  it  would  seem  that,  as  to  the  alienation  and 
mortgage,  the  reasons  which  have  been  observed  render  the  rule  or 
usage  which  allows  them  favorable ;  and  that  as  to  testamentary 
dispositions,  as  they  are  not  of  the  same  necessity  for  the  behoof 
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of  the  donee  as  is  the  liberty  of  mortgaging  and  alienating,  so 
neither  are  they  within  the  intention  of  the  donor,  but,  on  the 
contrary,  we  ought  not  to  presume  that  he  intended  that  a  legatee 
should  be  prefened  to  him,  it  would  not  seem  unjust  that  the  re- 
veraion  should  take  away  the  liberty  of  disposing  by  testament. 
And  if,  for  instance,  a  grandfather  by  the  father's  side  had  given  to 
his  grandson  an  estate  in  land  situated  in  a  country  that  is  gov- 
erned by  the  Roman  law,  and  the  said  grandson   had  devised 
it  to  his  mother,  who  survived  him,  together  with  his  said  grand- 
father, or  if  he  had  devised  the  said  land  to  one  of  his  firiends,  it 
would  seem  to  be  consonant  both  to  humanity  and  equity  that  the 
said  grandfather  should  have  that  effect  of  the  right  of  reversion, 
so  as  to  have  the  preference  both  of  the  mother  and  also  of  the 
stranger;  and  that  we  might  with  very  good  reason,  and  without 
trespassing  against  the  principles  and  spirit  of  the  laws,  judge  that 
the  said  legacy  bad  proceeded  either  from  a  principle  of  ingrati- 
tude in  the  donee,  if  he  thought  that  the  donor  would  outlive  him, 
or  Irom  a  persuasion  that  his  grandfather  would  die  before  him. 
And  either  the  one  or  the  other  of  tliese  considerations,  being 
haded  with  the  favor  of  the  right  of  reversion,  might  unjustly 
make  the  said  legacy  give  place  to  the  right  of  reversion,  and  in- 
troduce the  rule  of  the  provinces  where  testamentary  dispositions 
are  prohibited,  to  the  prejudice  of  the  right  of  reversion.     And  as 
it  would  be  neither  reasonable  nor  possible  to  make  the  validity  of 
the  dispositions  of  donees,  to  the  prejudice  of  the  right  of  reversion, 
to  depend  on  the  quality  and  circumstances  of  the  said  disposi- 
tions, so  as  to  ratify  and  confirm  some  of  them  which  might  be 
favorable,  and  to  annul  others  as  containing  some  hardship,  and 
likewise  becanse  the  rule  ought  to  be  simple  and  uniform,  it  would 
seem  just,  if  there  were  a  necessity  of  making  a  choice  between 
these  two  opposite  rules,  to  annul  rather  all  dispositions  of  donees 
niade  to  the  prejudice  of  the  right  of  reversion,  than  to  confirm 
them   all   without   distinction;    and  this  rule,  as  well   as  that 
which  permits  the  alienation  and  the  mortgage  of  the  said  goods, 
would  be  without  any  manner  of  inconvenience.    For  those  who 
should  be  afiraid  of  the  effect  and  consequences  either  of  the  one  or 
the  other,  might  regulate  the  conditions  of  the  donations,  and  of 
the  reversion,  as  they  should  think  fit,  and  either  restrain  or  enlarge 
l>y  their  covenants  the  liberty  to  alienate,  to  mortgage,  and  to  dis- 
pose by  testament ;  for  covenants  of  this  kind  would  be  very  lawful.^ 

* 

^  Sm  the  twenty-seventh  article  of  the  second  section  of  the  Rules  of  Law. 
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2912.  All  that  has  been  said  hitherto  conoemstbe  right  of  lever* 

sion  as  it  is  regulated  by  law,  although  there  has  been  no  agree* 
ment  about  it  But  if  the  reversion  is  stipulated  by  an  express 
covenant,  whether  it  be  by  an  ascendant  or  any  other  person,  re- 
lation or  stranger  to  the  donee,  the  reversion  in  that  case  will  have 
the  effect  which  it  ought  to  have  by  the  covenant  And  unless  it 
makes  express  mention  of  the  liberty  to  dispose,  it  is  the  cominon 
opinion,  that,  as  an  express  stipulation  seems  to  have  more  force 
than  that  which  is  barely  given  by  the  law,  the  reversion  which  is 
founded  on  an  agreement  hinders  all  dispositions ;  which  is  still 
more  equitable  with  respect  to  donors  who  are  not  ascendants. 
For  since  they  have  not  the  same  affection  for  the  establishment 
of  the  donees  and  their  families  as  ascendants  have,  it  is  natural  to 
presume  that  the  covenant  by  which  the  reversion  is  stipulated 
takes  away  from  the  donee  the  liberty  of  all  dispositions  to  the 
prejudice  of  the  donors. 

2913.  We  have  perhaps  enlarged  too  much  on  a  subject  which 
has  but  a  few  rules  in  the  Boman  law ;  and  perhaps,  likewise,  we 
have  said  too  little  on  a'subject  that  is  of  so  frequent  use  and  so 
full  of  difficulties.  But  we  thought  that,  without  entmng  into  a 
particular  inquiry  into  the  several  sorts  of  difficulties,  which  would 
be  endless  and  of  no  profit,  it  was  necessary  to  take  notice  of  the 
most  material;  and  that  it  might  be  sufficient  for  deciding  all 
those  which  may  arise,  to  establish  the  principles  on  which  the 
dedsions  may  depend. 

VL 

2914  The  Father  has  the  Reversion  of  the  Dowry  given  btf 
the  Grcmdfaiher  on  the  Father^ s  Side.  —  If  a  young  woman  that  is 
endowed  by  her  grandfather  on  the  father's  side,  having  survived 
her  grandfather,  dies  without  children,  her  father  being  alive,  the 
father  takes  back  the  dowry  as  if  he  himself  had  given  it,  although 
he  be  not  heir  to  hid  father,  who  was  grandfather  to  the  daughter; 
and  he  excludes  from  it  the  mother,  and  the  other  children  whom 
he  has  by  her,  and  who  might  succeed  with  him.  For  as  it  is  the 
duty  of  the  father  to  endow  his  daughter,  so  it  was  for  the  fatliei's 
sake  that  the  gmndfather  did  endow  his  granddaughter.  And  this 
dowry  reverts  to  him  by  a  double  right,  both  as  representing  his 
grandfather,  and  as  taking  back  a  gift  which  his  father  had  given 
for  him,  and  on  his  account.  Which  is  the  reason  why  this  right 
is  in  his  person  independent  on  the  quality  of  heir  to  his  father, 
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grandfather  to  the  daughter,  and  that  it  was  acxiuired  to  him  in  a 
manner  from  the  moment  of  the  donation,  that  it  might  have  its 
effect  whenever  the  case  thereof  should  happen/ 


TITLE    III. 

IN  WHAT  MANNER  BBOTHEBS,  SISTERS,  AND  OTHER  COIr 

LATERALS,  SUCCEED. 

2915.  We  have  seen  in  the  preamble  of  this  second  book,  that 
there  are  three  orders  of  persons  whom  the  laws  call  to  the  snoces* 
sions.  The  first  is  that  of  children,  and  other  descendants.  The 
second,  of  fathers,  and  mothers,  and  other  ascendants.  And  the 
third  is  of  collaterals;  who  are  so  called,  becanse  they  descend, 
every  one  by  his  line  from  father  to  son,  from  an  ascendant  that  is 
common  to  them ;  which  is  the  reason  that  they  are  placed  one 
at  the  side  of  the  other,  tmdemeath  the  person  from  whom  they 
descend. 


SECTION    I- 


WHO   ABB  THE    COLLATEHAI^S. 


Abt.  L 

2916.  D$JinUian  of  ChUaterab.  —  By  coQatefals  are  meant  all 
those  who,  being  neither  ascendants  nor  descendants  to  one 
another,  are  descended  either  from  the  same  father,  or  the  same 
mother,  or  from  another  ascendant  that  is  common  to  them. 
Thas,  brothers  and  sisters  are  collaterals  to  one  another ;  thus,  the 
tuide  and  nephew  are  also  collaterals  to  one  another ;  and  cousins 
the  same.* 

'  L%D.dBeoOaL  Ahfaoogfa  the  law dted  mi  tiifa  tniele seems  oontrvy  to Ite  7!Mb 
I«w,  D.  dejun  dai^  yet  we  thought  that  the  equitjr  which  waa  the  motire  tberaof  ought  to 
nuke  the  mle,  without  its  being  neceesary  to  examine  in  what  maimer  these  two  laws 
UAy  be  reconciled. 

*  L*lfD,d0grmt,€iaffin,f'-l99S  1,  CtkmOur.Ub, 

20* 
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IL 

2917.  Three  Ends  of  Brothers:  Brothers  of  the  Whole  Blood, 
Brothers  by  the  Fathet's  Sidej  ami  Brothers  hy  the  Mather's  Side.--- 
Among  the  collaterals,  the  nearest  are  brothers  and  sisters,^  who 
are  of  three  sorts.  Those  who  are  bom  of  the  same  father  and  of 
the  same  mother,*  whom  we  call  brothers  of  the  whole  blood; 
those  who  are  born  of  one  and  the  same  father,  bat  of  different 
mothers,  who  are  called  brothers  by  the  father's  side ;  and  those 
who  have  one  and  the  same  mother,  but  different  fathers,  whom 
we  call  brothers  by  the  mother's  side.^ 

IIL 

3918.  DncleSj  AantSj  Nephews^  and  Nieces.  —  The  nearest  of  kin 
after  brothers  and  sisters  are  ancles  and  aants ;  that  is  to  say,  the 
brothers  and  sisters  of  the  father  or  motlier:  and  nephews  and 
nieces ;  that  is  to  say,  the  children  of  brothers  or  sisters.* 

IV. 

2919.  Divers  Sorts  of  Uncles,  Aunts,  Nephews j  and  Nieces,-^ 
As  we  mast  distingaish  among  brothers  and  sisters  those  who  are 
brothers  or  sisters  of  the  whole  blood,  that  is  to  say,  by  the  same 
father  and  mother,  from  those  who  are  only  of  the  half  blood, 
that  is,  who  have  only  in  common  the  same  father,  or  the  same 
mother ;  so  likewise  among  ancles  and  aants  we  may  distinguish 
between  those  who  are  brothers  of  the  whole  blood  to  the  fath» 
or  mother,  and  those  who  are  only  brothers  by  the  half  blood,  that 
is,  either  by  the  father's  side  alone,  or  by  the  mother's  side  alone. 
And  the  same  distinction  may  be  made  among  nephews  and 
nieces,  between  those  who  are  children  of  brothers  or  sisters  of  the 
whole  blood,  and  those  who  are  children  of  brothers  or  sisters  by 
the  half  blood.^ 

^  L,  1,  D.  de  grad,  d  qffin.  ^  Nov.  US,  c.  3. 

^  D.  c.  3.  *  L.l,S  5,  D.  de  grad.  d  affin, 

'  We  take  notice  here  of  these  seyeral  sorts  of  uncles  and  aimts,  and  of  nephews  and 
nieces,  in  order  to  distinguish  these  differsnt  kinds  of  relations.  For  although  these  dif- 
ferences are  not  considered  in  the  Roman  law,  which  restrains  to  brothers  and  sisters 
alone  the  distinction  of  brothers  bj  the  whole  blood  and  brothers  hj  the  half  blood,  sod 
calls  to  successions  aU  the  other  collaterals  according  to  their  degrees,  without  distingnish- 
ing  whether  they  be  related  by  the  father  alone,  or  the  mother  alone,  or  by  both,  as  shsll 
be  explained  in  the  ninth  article  of  the  foUowing  section ;  yet  it  is  neceesary  to  know  these 
different  sorts  of  kindred;  and  they  are  of  use  in  the  customs  of  France,  which  appropri- 
ate estates  inherited  by  descent  to  the  nearest  of  kin  on  the  side,  and  in  the  line,  from 
which  they  descended ;  as  has  been  already  remarked. 
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V. 

2920.  Great'  Uncles  and  Greai- Aunts.  —  The  great-uncle  is  the 
brother  of  the  grandfather  or  grandmother,  whether  it  be  by  the 
father's  side  or  mother's  side.  And  the  brothers  of  the  remoter 
ascendants,  such  as  great-grandfather,  great-grandfather's  father, 
and  others,  are  likewise  comprised  in  our  language  under  the 
name  of  great-uncles ;  who  may  be  distinguished  by  the  degrees 
of  first  or  second  great-uncle ;  and  it  is  the  same  thing  with  re- 
spect to  great-aunts,  whether  those  great-uncles  and  great-aunts 
be  related  by  the  whole  blood  or  by  the  half  blood  to  the  ascend- 
ant whose  brothers  and  sisters  they  are.s 

VL 

2921.  Orandnephews  and  Orandnieces.  —  The  grandnephew  is 
the  nephew's  son,  grandson  to  the  brother  or  sister,  whether  he  be 
descended  of  the  whole  blood,  or  of  the  half  blood.  And  all  the 
descendants  of  nephews  are  likewise  called  grandnephews,  who 
may  be  distinguished  by  the  degrees  of  first  and  second  grand- 
nephew.  And  what  is  here  said  of  grandnephews  ought  like- 
wise to  be  understood  of  grandnieces.'^ 

VIL 

2922.  Cousins.'^  All  the  other  collaterals  are  comprehended  in 
onr  language  under  the  name  of  cousins ;  the  nearest  of  which  are 
the  children  of  brothers  and  sisters,  whom  we  call  cousins-german ; 
whether  they  be  the  children  of  brothers  of  the  whole  blood,  or  of 
the  half  blood.  And  it  is  the  same  thing  with  respect  to  the 
children  of  sisters,  whether  they  be  sisters  of  the  whole  blood,  or 
of  the  half  blood ;  or  to  the  children  of  brothers  and  sisters.  For 
b  what  manner  soever  the  brothers  and  sisters  are  linked  together, 
the  name  of  cousins-german  is  given  indifferently  to  the  children 
of  the  one  with  respect  to  the  children  of  the  other.  And  as  for 
the  other  cousins  more  remote,  they  are  to  be  distinguished  ac- 
cording to  their  ranks,  in  the  orders  of  the  collaterals,  which  shall 
be  exfdained  in  tiie  following  articles.^ 

VIIL 

2923.  First  Order  of  Collaterals. — We  must  distinguish  in  the 
collaterals  of  any  person  three  different  orders.    The  first  is  of 

S  L.  1, 4  6,  D.  (£e  ^rad.  €t  affin, ;  —  v.  /.  10,  f  15,  H  ieq, 
^  L.  1,  i  6,  Z>.  degrad,  et  aff. ;— o.  1 10,  f  15,  ef  M7. 
'  X^  10,  f  15,  D.  degrad.  et  affin. 
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those  who  are  placed  at  the  side  of  that  person  in  the  same  line, 
in  such  a  manner  that  they  are  all  equally  distant  with  the  said 
person  from  the  first  ascendant  that  is  common  to  them.  Thus, 
brothers  and  sisters  are  at  the  same  distance  from  thek  father. 
Thus,  cousins-german  are  at  the  same  distance  from  their  grand- 
father. And  seoond-oousins  are  at  the  same  distance  from  thdr 
great-grandfrtther.^ 

IX. 

2924.  Second  Order  of  CbOoterab.— -The  second  c^er  of  the 
collaterab  of  any  person  is  of  those  who  are  at  a  less  distance  than 
they  from  the  first  ascendant  that  is  common  to  them.  Thus,  the 
uncle  is  not  in  so  remote  a  degree  from  his  father  as  is  his  nephew, 
who  is  grandson  to  his  father.  Thus,  the  cousin-german  of  the 
father  of  any  person,  who  is  called  uncle  according  to  the  way  in 
Brittany,  being  grandson  of  the  great-grandfather  of  the  said  per- 
son, is  not  at  so  great  a  distance  as  tiiat  person  is  from  the  said 
great-grandfather.  Thus,  the  cousins-german  of  all  the  other  as- 
cendants of  any  person  are  less  remote  than  the  said  person  from 
the  first  ascendants  who  are  common  to  them."' 


2925.  Third  Order  of  OdUaterab.-^  The  third  order  of  the  col- 
laterals of  any  one  is  of  those  who  are  more  remote  than  the  said 
person  frcnn  the  first  ascendant  that  is  common  to  them.  Thus, 
the  nephew  is  at  a  greater  distance  from-  his  grandfather  than  his 
uncle,  who  is  son  to  the  said  grandfather.  Thus,  the  son  of  the 
oousin-german  of  any  person,  who  is  called  uncle  after  the  manner 
of  Brittany,  is  at  a  greater  distance  from  his  great-grandfather, 
who  is  their  first  common  ascendant.  Thus,  all  the  descendants 
of  cousins-german,  and  of  the  others  who  are  in  the  first  order,  are 
more  remote  than  the  said  person  from  the  ascendant  of  whom 
they  are  all  descended.'' 

'  This  is  a  conseqnence  of  the  preceding  artidet,  and  which  may  be  eaefly  andontood 
by  a  view  of  the  table  of  kindred. 
"  See  the  figure. 
"  See  the  figure. 
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SECTION   II. 

THE   OBDEB  OF  TEE  0VCOE8«IOH   OP  COLLATERALS. 

2926.  It  18  to  be  obeerved  on  this  section,  tiiat  wbateyer  shaU 
be  said  therein  touching  the  proximity  among  coUatemls,  who  ex- 
clude one  another  according  as  they  are  nearer,  is  to  be  understood 
only  with  regard  to  the  provinces  in  France  which  are  governed 
according  to  the  written  law.  For  in  the  coBtoms  of  France  there 
are  two  contrary  rules.  One  which  is  common  to  all  the  customs, 
which  calls  to  the  succession  of  estates  inherited  by  descent,  not 
the  nearest  collaterals  without  distinction,  but  those  who  are  near- 
est on  the  side  from  whence  the  said  estate  of  inheritance  descended. 
Thus,  the  cousin-german  on  the  father's  side  of  the  deceased  will 
succeed  to  him  in  the  goods  which  descended  to  him  from  the 
father's  side,  although  the  deceased  had  left  behind  him  a  brother 
by  tbe  mother's  side,  who  was  nearer  to  him  than  the  said  cousin- 
german.  The  other  rule,  which  is  peculiar  to  some  customs,  is 
that  which  admits  of  representation  in  the  collateral  line  to  an  in- 
finite degree,  which  makes  that  collaterals  of  a  more  remote  de- 
gree are  not  excluded  by  others  who  are  nearer. 

Art.  L 

2927.  BraOers  are  the  first  in  the  Order  of  CoUaterab.—  The 
sQcoession  of  one  that  dies  without  children,  or  other  descendants, 
and  without  father  or  mother,  or  other  ascendants,  passes  to  the 
collaterals.  And  if  the  deceased  had  brothers  or  sisters  they  will 
succeed  in  the  first  place,*  and  will  exclude  all  the  others.  But 
broQiers  and  sisters  succeed  differently,  according  to  the  distinc- 
tions which  shall  be  explained  in  the  following  articles. 

IL 

2928.  Brothers  of  the  Whole  Blood  exclude  the  others.  — 1£  the 
penon  whose  succession  is  to  go  to  his  brotiiers  alone,  when  there 
is  no  descendant  or  ascendant,  hath  left  behind  him  brothers  of 
the  whole  blood,  and  likewise  other  brothers  of  the  half  blood, 
whether  they  be  by  the  father's  side  alone,  or  by  the  mother's  side 
alone,  or  of  both  these  kinds,  the  brothers  of  the  whole  blood,  who 

•  Abtf.  118,c.S. 
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would  have  concurred  with  the  ascendants  if  there  had  been  any, 
will  succeed  all  alone,  and  exclude  the  others,^  and  their  descend- 
ants.® And  this  rule,  as  well  as  those  which  follow,  is  to  be 
understood  of  sisters  as  well  as  brothers,  whether  the  sisters  be 
alone,  or  that  with  them  there  are  likewise  brothers,  seeing  their 
condition  ought  to  be  equal.  But  for  the  greater  clearness,  and 
for  brevity's  sake,  we  shall  only  name  the  brothers  alone. 

IIL 

2929.  The  Children  of  Brothers  of  the  Whole  Blood  concur  wiA 
their  Uncles.  —  If,  together  with  the  brothers  of  the  whole  blood, 
there  are  children  of  another  brother  of  the  whole  blood,  who  died 
before  the  brother  whose  succession  is  to  be  divided,  those  chil- 
dren will  represent  their  father,  and  will  concur  with  their  uncles, 
brothers  to  the  deceased ;  and  will  have  among  them  all  the  share 
which  their  father  would  have  had  if  he  had  been  alive.^ 

IV. 

2930.  The  Children  of  the  Brothers  of  the  Whole  Blood  exchdt 
the  Brokers  of  the  Half  Blood  —  If  the  deceased  left  behind  him  no 
brothers  of  the  whole  blood,  but  only  children  of  a  brother  of  the 
whole  blood,  that  bad  died  before  him ;  and  if  there  were  alive 
brothers  of  the  deceased  by  the  half  blood,  either  by  the  father's  side 
alone,  or  the  mother's  side  alone,  or  of  both  these  sorts  together ; 
the  children  of  the  brother  of  the  whole  blood,  nephews  to  the  de- 
ceased, would  be  preferred  before  their  uncles,  brothers  to  the  de- 
ceased by  the  father's  side  alone,  or  by  the  mother's  side  alone, 

^  Nov.  US,  c.  3.  See,  conoerning  what  ii  said  in  this  article  of  the  biothen  conconiof 
with  the  father  and  mother  and  other  ascendants  in  the  succession  of  their  brother,  the 
seyenth  article  of  the  first  section  of  the  second  title. 

«  Nov.  118,  c.  3. 

^  Nov.  118,  c.  3.  We  mast  observe  in  this  article  the  first  case  of  the  representation 
among  collaterals.  See,  touching  this  right  of  representation,  the  fourth,  sixth,  seTenth, 
and  eighth  articles ;  and  as  for  the  representation  in  the  direct  line,  see  the  second  and 
third  articles  of  the  second  section  of  the  first  title. 

It  may  be  remarked,  in  relation  to  the  right  of  representation  among  ooUaterab,  tbit 
the  said  right  hath  its  bounds,  as  it  is  explained  in  this  article,  and  in  the  fourth,  sixth, 
scTenth,  and  eighth  articles,  and  that  it  hath  likewise  the  same  bounds  in  many  of  the 
customs  in  France ;  but  in  some  of  them  the  representation  takes  place  in  the  collateral 
line  without  any  limitation,  as  has  been  observed  in  the  preamble  to  this  section :  sod 
that  in  other  customs  there  is  no  representation  at  all  in  the  collateral  line,'anless  the 
same  has  been  established  by  covenant;  and  that  there  are  even  some  customs  which  have 
abolished  the  representation  in  the  direct  line  of  descendants,  as  has  been  remarked  on 
the  second  article  of  the  second  section  of  the  first  title. 
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and  would  exclude  them  from  the  snccession  in  the  same  manner 
as  their  father  would  have  done  if  he  had  been  alive;  and  al- 
though they  are  in  a  remoter  degree  than  their  uncles,  yet,  repre- 
senting their  father,  they  come  in  his  place.* 

V. 

2931.  Brothers  by  the  Father^s  Side  ahne,  and  those  by  the  Moth- 
er's Side  cUonCy  concur  tog'ether.  —  When  there  are  no  brothers  of 
the  whole  blood,  nor  any  of  their  children,  and  there  are  brothers 
either  by  the  father's  side  alone,  or  by  the  mother's  side  alone, 
or  brothers  of  both  these  sorts,  they  divide  among  them  indiffer- 
ently the  succession  by  equal  portions,  according  to  the  number  of 
persons.' 

Remarks  on  the  Prbcedinq  Article. 

2932.  It  may  be  observed  on  this  article,  that  some  interpreters 
have  been  of  opinion,  that,  in  the  case  where  brothers  bom  of  the 
same  father,  and  of  a  different  mother,  concur  with  the  brothers  by 
the  mother's  side  alone,  these  ought  to  inherit  the  goods  of  their 
brother  which  he  had  by  his  mother,  and  those  other  brothers  to 
inherit  the  goods  he  had  from  his  father,  and  that  they  should 
divide  only  among  them  the  goods  which  their  deceased  brother 
had  acquired  some  other  way.     This  opinion  is  grounded  on  this, 
that  Justinian  had  made  a  law  before  this  118th  novel,  by  which 
he  had  ordained,  that  in  the  succession  of  any  person,  who,  dying 
without  children,  should  leave  behind  him  a  father,  together  with 
brothers,  the  father  in  this  case  should  have  the  property  of  no 
part  of  the  goods,  but  only  the  usufruct  thereof;  and  that  the 
brothers  should  have  the  property ;  and  that  if  the  deceased  had 
goods  which  he  had  inherited  from  his  mother,  the  brothers  by  the 
same  mother  with  the  deceased  should  be  preferred  in  those  goods 
to  the  other  brothers.*    It  is  this  law  which  seems  to  have  given 
rise  to  the  rule  in  the  customs  of  France,  which  transmits  the 
goods  to  the  families  from  whence  they  came ;  and  which  appro- 
priates the  paternal  goods  to  the  relations  by  the  father's  side,  and 
the  maternal  goods  to  those  on  the  mother's  side,  patema  patemisj 
fMAema  materms^  which  has  been  extended  to  all  the  degrees  in 
the  collateral  line.    But  other  interpreters  have  thought  that  Jus- 
tinian Bad  abolished  this  distinction  between  paternal  and  ma- 

*  Haa,  118,  e.  3.  '  Nov.  118,  e.  3.  «  L,  13,  \  2,  Cbcf.  de  hgk.  heend. 
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teroal  goods  by  the  118th  novel,  and  that  he  had  abrogated  that  law 
which  had  established  it;  having  made  no  mention  of  the  distinc- 
tion of  goods  in  his  118th  novel,  no  more  than  in  his  84th  novel, 
where,  in  regulating  a  succession  between  brothers  by  the  same 
father  and  mother,  and  brothers  by  the  father's  side  alone,  and 
brothers  by  the  mother's  side  alone,  he  prefers  the  brothers  by  ihe 
same  father  and  mother,  and  makes  no  distinction  of  these  two 
sorts  of  goods,  although  the  occasion  did  require  it  Here  he  had 
an  opportunity  of  explaining  his  mind  in  this  matter,  whether  his 
intention  had  been  to  abolish  this  distinction,  or,  without  aboli^ 
ing  it,  to  leave  to  the  brothers  by  the  father's  side  the  paternal 
goods,  and  to  those  by  the  mother's  side  the  maternal  goods,  and 
to  give  the  preference  to  the  brothers  by  the  same  father  and 
mother  only  in  the  other  kinds  of  goods.  One  word  added  to 
these  two  novels,  or  at  least  to  the  118th  novel,  would  have  re- 
moved  this  difficulty ;  but  since  this  novel  excludes  indifferently 
the  brothers  by  the  father's  side  alone,  or  by  the  mother's  side 
alone,  from  the  succession  of  their  brothers,  when  there  are  broth- 
ers both  by  the  same  father  and  by  the  same  mother,  they  seem 
to  be  thereby  excluded  equally  from  all  sorts  of  goods.  And  it  is 
probably  in  this  sense  that  this  novel  has  been  understood  in  one 
of  the  provinces  in  France  which  are  governed  by  the  written  law* 
Seeing  they  have  there  derogated  from  it  by  a  contrary  rule,  which 
directs  that  the  brothers  of  the  half  blood,  whether  it  be  by  the 
father  alone,  or  by  the  mother  alone,  should  succeed  with  the 
brothers  of  the  whole  blood  to  the  goods  wliich  came  from  their 
stock.^ 

VL 

2933.  Uie  Children  of  Brothers  of  the  Half  Blood  represent  their 
Faihers.-^  Aa  the  children  of  brothers  of  the  whole  blood  concur 
with  their  uncles,  who  were  likewise  brothers  to  the  deceased  by 
the  whole  blood ;  so  the  children  of  brothers  of  the  half  blood  con- 
cur likewise  with  their  uncles  of  the  same  quality,  when  the  said 
uncles  succeed  to  their  brother,  uncle  to  the  said  children;  and 
every  one  of  them  representing  their  father,  they  take  among  them 
all  the  portion  that  he  would  have  had  if  he  had  been  alive.' 

^  See  the  sixty-fifth  article  of  the  fifth  chapter  of  the  Cbiftwu  ^Bottrdeonqr,  and  Ombj 
cf  Guienne, 
S  Noo,  118,  c.  3. 
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VIL 
2934  The  Bight  rf  Mepre$emiatum  is  limited  to  Brothers'  ObO- 
ib-en.  —  The  right  of  repfeseniation,  which  puts  cfaUdren  in  the 
place  of  their  deceased  fathers,  that  they  may  succeed  in  the  same 
manner  as  their  &tbers  would  have  done  if  they  had  been  alive,  is 
limited  to  the  children  of  brothers,  and  is  not  extended  to  the  chil- 
dren of  other  oallaterals,  who  racoeed  all  by  the  head,  according  to 
their  number  of  persons  and  degree  of  proximity,  the  nearest  always 
excluding  the  remotest  Thus,  when  the  deceased  has  no  brothers, 
but  only  uncles,  and  children  of  another  uncle  deceased,  the  children 
of  the  deceased  uncle  asie  excluded  by  the  tmcles  that  are  alive.^ 

VIII. 

2935.  7%e  Nephew  is  preferred  to  the  Vncle^  aUhough  in  the  same 
Degree*-^  If  the  deceased  left  behind  him  neither  descendants  nor 
ascendants,  nor  brothers,  nor  sisters,  but  only  an  uncle  and  a 
nephew,  the  nephew  would  succeed  to  him,  and  exclude  the  unde. 
For  although  they  are  both  of  them  in  the  same  degree  of  prox* 
imity,  yet  the  nephew  has  the  right  of  representation  of  his  father, 
brother  to  the  deceased,  who  would  be  preferred  before  the  uncle ;  ^ 
and  the  uncle  on  his  part  has  no  manner  of  right  of  representation, 
according  to  the  rule  explained  in  the  foregoing  article. 

Remarks  on  the  Preceding  Article. 

2936.  Some  interpreters  have  been  of  opinion,  that  the  rule  ex- 
plained in  this  artide  ought  only  to  be  understood  of  the  cases 
where  there  are  brothers  to  the  deceased  who  are  living  and  ex- 
clude the  unde ;  but  that  when  there  are  only  uncles  and  nephews, 
witiiout  brothers  to  the  deceased,  they  ought  to  succeed  together ; 
and  the  succession  is  so  regulated  by  the  customs  of  some  places. 
But  there  are  many  considerations  which  seem  to  require  that  the 
nephews  to  the  deceased  should  be  preferred  to  his  uncles,  even  in 
the  case  wbere  the  deceased  has  no  brothers  alive.     For  besides 
the  reason  taken  notice  of  in  the  artide,  that  it  is  only  the  children 
of  brotherB  that  have  the  right  of  representation,  as  has  been  men- 
tioned in  the  preceding  artide,  and  that  the  uncles  do  not  repre- 
sent their  £ather,  grandfather  to  the  deceased,  if  we  examine  the 
voids  of  the  text  quoted  on  this  article,  they  bear  so  naturally  the 
ttnse  of  giving  always  the  preference  to  the  nephews  of  the  de- 

k  Nov,  lis,  c.  8.  *  Nao.  118,  c.  3. 
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ceased  before  his  uncles,  that  they  do  not  seem  to  be  capable  of 
having  any  other  construction  put  upon  them.  For,  first,  it  is 
there  said  that  the  nephews  are  considered  as  being  in  the  same 
degree  with  their  fathers,  by  the  right  of  representation.  Thus, 
the  law  gives  them  a  rank  which  precedes  that  of  the  uncles  of 
the  deceased.  And,  in  the  second  place,  it  is  there  said  expressly, 
that  the  nephews  of  the  deceased  are  preferred  before  their  uncles; 
which  would  not  be  true  if  the  uncles  might  succeed  togeth^ 
with  the  nephews,  and  were  only  excluded  by  the  brothers. 

.  2937.  Might  we  add  to  these  reasons,  that  it  is  natural  that  in- 
heritances should  descend  .rather  than  ascend?     And  that  thus,  tbe 
nephews  being  in  the  rank  of  descendants,  they  ought  to  be  pre- 
ferred to  the  uncles,  who  are  in  the  rank  of  ascendants.     But  this 
argument  would  prove  too  much,  if  we  should  extend  it  to  the  col- 
laterals who  are  in  a  remoter  degree  than  the  uncles  and  the 
nephews ;  for,  as  shall  be  shown  in  the  following  article,  the  118th 
novel  calls  to  the  succession  all  the  collaterals  without  distinction, 
except  brothers  and  brothers'  childen,  according  to  their  degrees ; 
the  nearest  always  excluding  the  remotest;   and  those  who  are 
in  the  same  degree  concurring  together,  without  any  distinction 
of  the  lines  which  are  below  that  of  the  brothers,  and  of  those 
which  are  above  it,  and  without  any  representation. 

2938.  But  if  we  suppose  that  the  nephews,  children  of  the 
brother  of  the  deceased,  are  children  only  of  a  brother  of  the  half 
blood,  ought  they  to  be  preferred  to  the  uncle  of  the  deceased  ? 
It  would  seem  that  the  same  reasons  which  give  the  preference  to 
the  children  of  brothers  of  the  whole  blood  give  it  likewise  to  the 
children  of  brothers  of  the  half  blood.  For  besides  that  the  double 
tie  is  only  considered  among  brothers,  and  that  among  all  the  other 
collaterals  the  proximity  alone  distinguishes  their  ranks,  according 
to  the  rule  of  the  following  article,  the  children  of  brothers  of  the 
half  blood  representing  their  fathers,  who  would  exclude  the  uncles 
of  the  deceased,  they  have  the  same  right  which  their  fathers 
would  have  had  if  they  had  been  alive. 

2939.  We  ought  not  to  omit  adding  here  a  remark  concerning 
another  case  which  falls  out  very  often,  and  in  relation  to  which 
some  interpreters  have  started  a  question.  It  is  the  case  where  an 
inheritance  being  to  be  divided  among  the  children  of  brothers  to 
the  deceased,  he  having  no  brothers  alive,  and  the  s€dd  children 
being  in  an  unequal  number,  three,  for  example,  of  one  brother, 
and  four  of  another,  whether  those  children  of  the  brothers  ought 
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to  succeed  by  the  head,  according  to  their  number,  or  by  represen- 
tation, the  children  of  each  brother  taking  the  share  which  their 
father  would  have  had.  Before  the  118th  novel  of  Justinian,  this 
question  was  decided  by  the  2d  law,  §  2,  D.  rfe  suis  et  legit,  hcered^ 
which  provided  that  liie  children  of  brothers  should  succeed  by  the 
bead,  according  to  their  number.  Hcsc  hareditas  proximo  cLgruUo^  id 
esty  ei  quern  nemo  antecedit,  defertur :  et  si  piures  sirU  ejusdem  graduSy 
omnibus  in  capita  scilicet.  Ut  puta^  duosfratres  habuif  vel  duos  pa- 
truos;  Unas  ex  his  unum  JUium^  alius  duos  reliquil :  hcereditas  mea 
in  ires  partes  dimdUur.  It  is  true,  that  this  118th  novel  has  given 
to  the  children  of  brothers  the  right  of  representation,  which  has 
occasioned  some  to  fancy,  that  in  this  case  the  children  of  brothers 
deceased  ought  likewise  to  have  this  right.  But  the  benefit  of  the 
representation  given  to  the  children  of  brothers  by  this  novel  is 
only  to  make  them  concur  with  their  uncles,  brothers  to  the  de- 
ceased, to  take  the  portion  that  their  father  would  have  had  if  he 
had  been  alive.  And  the  motive  of  this  law  is  not  to  distinguish 
the  condition  of  the  children  of  brothers  among  themselves,  when 
there  are  no  brothers  to  the  deceased,  and  to  make  the  nephews  to 
the  deceased  by  several  brothers  share  unequally,  according  as  the 
children  of  one  of  the  brothers  shall  happen  to  be  in  a  greater 
nnmber  than  the  children  of  another ;  so  that  this  motive  of  the 
representation  ceases  among  them  when  they  succeed  all  alone, 
and  without  brothers  to  the  deceased.  And  they  succeed  them 
only  according  to  their  proximity,  which  being  equal  makes  them 
sncceed  by  the  head.  And  it  is  in  this  manner  that  their  succes- 
sion is  regulated  by  the  laws  of  the  Visigoths,  which  are  for  the 
most  part  taken  from  the  Roman  law :  — Qui  moritur,  sifratres  out 
torores  non  reUquerity  etfilios  fratrum  et  sororum  reliquerU;  si  ex 
wiofraire  sit  unusjilius,  et  ex  aliofrtUre  vel  sorore  forsitan  piures, 
omnem  ktereditatem  defuncii  capiant;  et  (sequaUter  per  capita  divi- 
dant  portiones.    Lib.  4,  legis  Wisigotorumy  tit.  2,  capituL  8. 

IX. 

2940.  All  Ae  other  Collaierals  succeed  according  to  their  Proocim- 
ity. —  After  brothers  and  the  children  of  brothers,  all  the  other  col- 
laterals succeed  according  to  their  degrees  of  proximity,  without 
any  other  distinction,  the  nearest  excluding  always  the  remotest 
And  if  there  happen  to  be  several  in  the  same  degree,  they  suc- 
ceed equally  by  the  head,  and  according  to  their  number.^ 

1  Nov.  118,  C.3. 
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SECTION    III. 

OF   THE   0UCGE88ION   OF   THE    HUSBAND   TO   THE   WIFE,   AND  OF  THE 

WIFE    TO    THE    HUSBAND. 

2941.  It  is  not  necessary  to  repeat  here  what^has  been  said  con- 
cerning this  kind  of  succession  in  the  preface  to  this  second  part, 
no.  2,  and  in  the  preamble  of  this  second  book,  where  the 
reader  may  see  the  reason  which  has  obliged  us  to  set  down  this 
rule. 

Art.  L 

2942.  How  the  Husband  succeeds  to  the  Wife,  and  the  Wife  to  tke 
Husband,  —  The  husband  succeeds  to  his  wife,  and  the  wife  to  her 
husband,  if  either  of  them  die  without  children,  without  relations, 
and  without  a  will ;  and  the  survivor  will  exclude  the  excheouer.^ 


TITLE    IV. 

OP  THE  COLLATION  OF  GOODS. 

2943.  When  there  are  children,  or  other  descendants  that  suc- 
ceed to  their  father,  mother,  or  other  ascendants,  whether  by  testa- 
ment or  by  law,  when  the  person  dies  intestate,'  they  ought  recip- 
rocally to  bring  in  that  which  they  had  received  out  of  the  estate 
of  the  person  to  whom  they  succeed ;  that  is  to  say,  to  join  it  to 
the  mass  of  the  goods  of  the  succession,  and  to  divide  it  among 
them  with  the  other  goods,  according  as  they  may  be  obliged  to 
this  collation  by  the  rules  which  shall  be  explained  in  this  title. 

2944.  The  first  use  that  was  made  in  the  Roman  law  of  the  col- 
lation of  goods,  and  which  was  the  origin  of  it,  was  a  consequence 
of  the  ancient  law,  which  excluded  the  children  that  were  emanci- 
pated from  the  succession  of  their  fathers,  when  there  were  chil- 
dren that  were  not  emancipated.    For  when  afterwards  the  eman- 


*  L.  ten.  C.  unde  vir.  et  uxor. ;  —  /.  un.  D.  eod. 

■  See  the  tenth  article  of  the  third  secUoD  of  this  title. 
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dpated  children  were  permitted  to  share  in  the  succession,  they 
were  obliged  to  bring  into  the  mass  of  the  inheritance,  that  was  to 
be  divided  in  common  among  them  and  their  brothers  who  had 
remained  still  under  their  father's  power  and  authority,  that  which 
the  emancipated  children  had  acquired  from  the  time  of  their 
emancipation.  Because,  as  has  been  remarked  in  other  places, 
that  which  the  emancipated  son  acquired  after  his  emancipation 
did  belong  wholly  to  himself;  whereas  all  that  the  sod  who  was 
not  emancipated  acquired  on  his  part  belonged  wholly  to  his  fa- 
ther, except  only  that  which  was  reckoned  as  a  peculiar  patri- 
mony, of  which  we  have  spoken  in  its  proper  place.^  Thus  there 
were  two  considerations  that  favored  this  law  of  the  collation  of 
goods ;  one  was,  because  the  emancipated  son  succeeding  to  his 
father  reaped  the  benefit  of  whatever  his  brother  that  was  not 
emancipated  had  acquired.  And  the  other  was,  because  that 
although  the  son  who  was  not  emancipated  had  made  no  acquisi- 
tions, yet  it  was  by  favor  that  the  emancipated  son  shared  in  the 
succession  with  him,  and  therefore  it  was  but  just  that  the  succes- 
sion should  be  augmented  with  what  he  had  acquired  only  by  the 
benefit  of  his  emancipation. 

2945.  In  process  of  time,  all  the  children  without  distinction, 
whether  they  were  emancipated  or  not,  having  been  allowed  to 
enjoy  the  absolute  property  in  whatever  they  acquired,  as  has  been 
remarked  in  the  preamble  of  the  second  section  of  the  second  title 
of  this  book,  this  first  kind  of  collation  ceased.^  And  the  use  of 
the  collation  was  reduced  to  the  goods  which  the  children,  whether 
they  were  emancipated  or  not,  had  acquired  by  the  liberality  of 
the  ascendant  to  whom  they  were  to  succeed,  together  with  the 
other  children  who  had  not  received  the  like  bounties  from  the 
said  ascendant. 

3946.  It  is  of  this  kind  of  collation  that  we  are  to  treat  under 
this  title.  And  as  this  matter  takes  in  that  which  concerns  the 
natnre  of  the  collation,  the  persons  who  are  obliged  to  it,  together 
with  tiie  persons  to  whom  the  collation  is  to  be  made,  and  the 
goods  that  are  subject  to  it,  these  three  parts  shall  be  the  subject- 
matter  of  three  sections. 

^  See  the  fifth  article  of  the  second  section  of  Permw,  the  heginning  of  the  preamble  to 
the  seoond  section  of  the  second  title  of  this  second  book,  and  Oie  third  article  of  the  third 
lection  of  this  title. 

21* 
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SECTION    I. 

OF  THB  NATURE  OF  THE  COLLATION  OF  GOODS. 

Art.  L  • 

2947.  Definition  of  ColUUion.  —  The  collation  of  goods  is  the 
engagement  of  the  children,  and  other  descendants,  to  bring  in- 
to the  mass  of  the  inheritance  of  their  father,  mother,  or  other 
ascendant  to  whom  they  are  desirous  to  succeed,  the  things  which 
had  been  given  them  by  the  said  ascendant,  that  they  may  be  di- 
vided between  them  and  their  coheirs,  in  the  same  manner  as  the 
other  goods  of  the  succession.  And  the  equity  of  this  collation  is 
very  evident,'  the  same  being  founded  on  the  natural  equality 
among  the  children  in  the  succession  of  their  ascendants,  and  upon 
the  presumption  that  such  a  gift  was  made  only  by  way  of  ad- 
vancement to  the  donee  of  a  part  of  that  which  he  might  expect 
out  of  the  succession. 

IL 

2948.  What  ought  to  be  restored  does  not  properly  come  under 
the  Name  of  Collation.  —  It  follows,  from  the  rule  explained  in  the 
foregoing  article,  that  the  collation  being  only  to  be  understood  of 
something  which  did  already  belong  to  the  heir  who  is  obliged  to 
make  the  collation,  we  ought  not  to  include  in  this  matter  of  the 
collation  of  goods  that  which  is  a  part  of  the  inheritance,  and 
which  one  of  the  heirs  possesses  by  some  other  title ;  as  if  he  was 
depositary  of  a  thing  which  the  deceased  had  deposited  in  hb 
hands,  or  debtor  for  a  sum  of  money  which  the  deceased  had  lent 
him,  or  that  he  was  by  some  other  means  in  possession  of  some 
of  the  goods  of  the  inheritance.  For  this  heir  would  be  bound  to 
make  restitution  of  these  kinds  of  things  upon  another  score  than 
that  of  collation.  Neither  must  we  reckon  among  the  things  sub- 
ject to  the  collation  treated  of  here  a  sum  of  money  which  a 
testator,  who  leaves  by  his  will  to  one  of  his  children  a  certain 
estate  in  land,  or  some  office,  obliges  him  to  pay  in  to  the  otiier 
children,  in  consideration  of  the  said  advantage.^ 


^  L.  ly  D.  de  coll.  ban.  We  do  not  pnt  down  here  the  rest  of  this  text,  the  same  not 
being  in  use  with  ns.  Bat  these  first  words  maj  be  applied  in  general  to  all  the  cases 
where  the  collation  ought  to  take  place.  See  the  seventh  and  following  articles  of  the 
third  section. 

^  Since  the  collation  is  understood  onlj  of  the  things  which  had  been  given  to  the 
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IIL 

2949.  All  the  Children  are  obUged  to  this  Collation^  without  JDis- 
tinciian,  —  The  engagement  of  the  heir  of  an  ascendant  that  is 
obliged  to  this  collation  towards  the  other  heirs  of  the  same  ascen« 
dant,  being  founded  upon  the  motives  explained  in  the  first  article, 
which  agree  equally  to  the  children  of  both  sexes,  to  the  children 
that  are  emancipated  and  to  those  who  are  not,  to  the  children 
and  grandchildren  of  all  degrees ;  this  engagement  is  common 
without  distinction  to  all  these  sorts  of  children  and  descendants, 
for  all  the  things  that  may  be  subject  to  the  collation,  according 
to  the  roles  which  shall  be  explained  in  the  third  section.* 

IV. 

2950.  The  Collation  is  regulated  by  the  Law^  or  by  some  Act  of 
the  Testator  or  Donee.  —  The  collation  of  goods  among  coheirs  is 
made  in  two  cases,  and  differently.  One  is  the  case  where  the 
ascendant,  to  whom  his  children  or  other  descendants  are  to  suc- 
ceed, has  directed  nothing  touching  the  collation  of  the  goods 
which  he  has  given  to  one  of  the  children;  which  would  be  no 
hindrance  why  the  said  donee  should  not  be  obliged  to  the  colla- 
tion by  the  bare  effect  of  the  preceding  rules,  and  of  those  which 
shall  be  explained  in  the  third  section ;  and  this  collation  is  founded 
on  equity,  and  on  the  law  which  has  established  it  The  other  is 
the  case  of  a  collation  ordained  by  some  disposition  of  the  donor, 
such  as  the  donation  itself,  or  a  testament,  which  has  regulated 
the  conditions  thereof.^ 

V. 

2951.  Bow  these  Two  Sorts  of  Collations  are  regulated.  —  If 
the  person  to  whom  two  or  more  heirs  are'  to  succeed  has  made 
some  disposition  for  regulating  the  collations  which  they  shall 
make  among  themselves,  the  said  disposition  will  be  instead  of 
a  law,  according  to  the  rules  which  shall  be  explained  in  their 
place.*  And  if  the  deceased  has  ordered  nothing  concerning  the 
collations  among  his  heirs,  they  shall  have  for  rules  those  that  are 
explained  in  this  titie. 

children  by  the  ascendants  to  whom  they  succeed,  it  is  only  improperly  that  we  csn  gi^e 
the  name  of  collation  to  the  restitntions  which  are  spoken  of  in  this  article. 

*  L.  17,  C.  dt  eoOat,  Althoogh  this  text  makes  mention  only  of  the  collation  in  the 
mccetsiofl  of  intestates,  yet  it  takes  place  likewise  in  the  testamentary  snccessiona.  See 
the  tenth  article  of  the  third  section. 

'  See  the  elcTenth  article  of  the  third  section. 

*  See  the  seventh  article  of  the  fint  lection  of  the  first  title  of  the  thiid  book. 
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VI 

3952.  Collation  cf  the  Revenues.  —  Tbe  heir  who  is  boRond  to 
bring  in  to  hie  eoheirs  that  which  had  been  given  him,  ought  like- 
wise to  bring  in  the  fruits  or  other  revenues  thereof,  according  to 
tbe  nature  of  the  goods,  such  as  the  interest,  if  it  ia  money,  the 
said  revenues  to  be  counted  from  the  time  that  the  suooessioU  was 
open/ 

VIL 

2963.  He  who  is  bound  to  collate  recovers  the  Expenses  hid  oiA 
upon  the  Ghods  subject  to  the  Collation*  —  If  for  the  pres^vation  of 
the  thing  subject  to  collation,  or  for  other  necessary  causes,  tbe 
heir  who  ought  to  bring  it  in  has  been  at  any  charges,  he  shall 
recover  the  value  of  them,  or  retain  the  thing ;  as  if  he  has  laid 
out  any  thing  on  the  necessary  repairs  of  a  house,  or  if  he  has 
carried  on  a  lawsuit  for  the  recovery  of  a  debt,  or  of  some  right 
For  these  sorts  of  expenses  diminishing  the  goods,  the  collation  of 
them  is  likewise  diminished  in  so  much.' 

VIII. 

2954.  Hie  Heir  must  either  bring'  in  what  he  has  received^  or  take 
less  for  his  Share,  —  The  heir  who  is  bound  to  bring  in  what  he 
has  received  by  advancement  may  satisfy  that  obligation  in  two 
manners.  One  is  by  bringing  in  actually  the  thing  that  is  subject 
to  the  collation,  that  it  may  be  included  in  the  mass  of  the  goods, 
in  order  to  be  divided  with  the  rest  And  the  other  way  is  by 
retaining  that  which  he  ought  to  bring  into  the  mass,  and  taking 
so  much  less  out  of  the  rest  of  the  goods.     These  are  the  two 


^  L.b^S  1,  D.  de  dot.  collat.  Although  this  text  speaks  only  of  the  dowry,  yet  the  rea- 
son is  the  same  for  all  collations.  And  although  it  be  said  here  that  th«  interest  is  doe 
by  him  who  delays  to  bring  in  what  he  is  bound  to  do,  and  that  it  may  be  doubted  wheth- 
er the  interest  be  due  before  the  demand,  yet  it  is  but  just  that  it  should  run  from  the 
moment  that  the  succession  to  which  the  collation  is  to  be  made  is  open;  and  as  the 
other  goods  of  the  succession,  and  the  revenues  which  they  produce,  are  reckoned  in  tbe 
partition  from  that  time,  so  the  goods  sul^t  to  the  collatioB  are  of  tbe  same  kind,  and 
are  a  part  of  the  inheritance,  and  therefore  the  fruits  and  produce  thereof  are  due  as  well 
as  the  other  goods.  This  is  regulated  after  this  manner  by  some  of  the  customs,  and  Is  a 
consequence  of  the  rule  explained  in  the  sixth  articJe  of  the  second  section  of  Partiticms. 
And  it  may  be  likewise  said,  that  every  heir  who  has  goods  subject  to  collation  acts  an 
unidir  and  dishonest  part  if  he  does  not  bring  them  in,  or  docs  not  declare  what  goods  he 
has  of  this  kind. 

s  L.  \,  ^  5,  D.  de  dot.  coUat.  See  the  twelfth  and  the  following  articles  of  the  third  sec- 
tion of  Dowries. 
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ways  of  collation  which  are  expressed  in  these  words,  to  brinf 
into  the  mass  ofthegoods^  or  to  take  less  out  ofUfi 

IX. 


2955.  Hb  who  brings  in  the  Ooods  subject  to  CoUation  increases 
the  Nkmber  of  the  Sharers  in  the  Partition. —  The  collation  iamade 
in  snch  a  manner,  that,  whatever  is  brought  in  being  added  to  the 
mass  of  the  goods,  the  whole  is  divided  into  as  msuiy  portions  as 
there  are  heirs ;  including  those  who  collate,  and  those  to  whom 
the  cdlation  is  madei^ 


SECTION   II. 

of  the  persons  who  are  bound  to  oollate,  and  to  whom 

the  collation  ought  to  be  made. 

Art.  L 

2956.  There  is  no  Collation  but  among  Children,  —  It  is  only  the 
children  or  other  descendants,  heirs  to  their  fathers,  mothers,  or 
other  ascendants,  who  are  obli^d  to  the  collation  treated  of  in 
this  title ;  because  the  motives  of  the  laws  which  ordain  this  col- 
lation agree  only  to  them.' 

IL 

2957.  He  who  renounces  the  Inheritance  does  not  collate^  unless 
ii  he  for  the  Legitime  or  ChiUPs  Part  of  the  others.  —  If  the  chil- 
dren, or  other  descendants,  who  had  goods  subject  to  collation, 
abstain  from  the  inheritance,  the  coUation  ceases.  And  as  they 
take  no  share  in  the  other  goods  of  the  inheritance,  so  nether  do 
they  give  to  the  other  children  or  descendants  any  share  of  the 
goods  which  they  had  acquired  before  the  succession  was  open.^ 

^L,\^^  12,  A  de  eda.  bon,;—l  5,  C.  eod.f  —  Ncv.  97,  c.  6. 

'  1. 1,  inf.  D.decoa.bon, 

'  See  the  first  and  third  articles  of  the  first  section,  and  the  texts  which  are  there  cit- 
ed. See  the  following  uiidea. 

Of  the  three  orders  of  heirs,  descendants,  ascendants^  and  coUatenls,  it  is  only  the  first 
in  which  sre  to  be  foond  the  motiyea  of  the  right  of  collation  explained  in  the  |ffeoeding 
ieetion.  And  tiie  case  of  collaJaoa  does  nerer  happen  even  among  aseendants ;  for  the 
^ItKendanta  do  not  make  any  presents  to  them.  And  as  for  the  collateral  sncoessionsi 
^  motiyes  of  the  collation  not  agreeing  to  them,  there  is  nerer  anj  coUation  in  them 
Bnleu  it  be  ordained  by  the  person  whose  inheritance  is  to  be  divided. 

^L.i5,ajam.eniBemiL;'^lvk,D.dedoLcoaaL    This  liberty  of  being  fim)  from 
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But  if  what  remains  in  the  succession  is  not  sufficient  for  the 
legitime,  or  child's  part  of  the  other  children,  reckoning  in  the 
father's  estate  the  goods  that  ought  to  have  been  brought  in  by 
him  who  abstains  from  the  inheritance,  if  he  had  declared  himself 
heir ;  in  that  case  he  would  be  obliged  to  give  part  of  them  to  the 
others,  so  as  to  make  up  what  they  want  of  their  legitime,  or 
child's  part* 

IIL 

2958.  To  whom  the  Collation  ought  to  be  made.  —  As  the  colla- 
tion takes  place  only  among  children  that  are  coheirs,  so  it  is  due 
only  to  those  who  have  these  two  qualities.  Thus,  the  children 
who  have  no  share  in  the  inheritance,  whether  it  be  that  they 
renounce  it,  or  that  they  are  excluded  from  it  by  being  disinherited, 
have  likewise  no  share  in  the  collation.^ 


SECTION    III. 

of  things  which  are  subject*  to  collation,  and  of  those 

which  are  not. 

Art.  L 

2959.  Two  Sorts  of  Ooods  of  Children.  —  We  must  distingnish 
two  sorts  of  goods,  which  children  or  other  descendants  may  have, 
that  are  to  divide  among  them  the  succession  of  their  father, 
mother,  or  other  ascendant.  One  sort  is  of  the  goods  which  they 
had  from  their  father,  mother,  or  other  ascendant,  by  some  title, 
which  the  following  rules  make  subject  to  collation.  And  the 
other  sort  is  of  the  goods  which  they  may  have  acquired  any 
other  way,  by  what  title  soever  it  may  be ;  whether  by  the  liber- 
ality of  other  persons  besides  their  ascendants,  or  by  their  own 
industry,  or  by  other  ways.* 

the  collation  upon  renouncing  the  inheritance  Is  generally  receiTed  in  France,  except  in 
some  particular  customs,  where  children  who  are  donees  in  the  families  of  those  who  are 
ignoble  are  obliged  to  bring  into  the  mass  of  the  inheritance  whatever  has  been  given 
them  bj  the  fitther,  or  mother,  or  other  ascendants,  although  thej  renounce  ike  succession 
of  the  donor. 

^  L,  un.  C.  dt  inoff.  dot, ;  —  /.  5,  C.  d$  inoff.  donat, 

^  This  is  a  consequence  of  the  first  article. 

*  There  can  be  no  goods  but  what  are  contained  under  one  or  other  of  these  two  kinds. 
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IL 

2960.  7%e  Goods  acquired  otherwise  Hum  from  ike  Ascendants 
are  not  subject  to  Collation,  —  Whatever  the  children  may  have  ac- 
quired any  other  way  than  from  the  goods  of  their  ascendants, 
whether  they  have  acquired  it  by  a  testamentary  succession,  or  by 
sncceeding  to  intestates,  or  by  donation,  or  any  liberality  of  other 
peisons,  or  by  their  own  industry,  belongs  entirely  to  themselves, 
and  is  not  subject  to  collation.^ 

IIL 

2961.  T%e  Peculiar  Patrimonies  of  the  Son  are  not  subject  to  Col- 
lotion. —  The  peculiar  patrimonies  which  have  been  mentioned  in 
the  third  artide  of  the  second  section  of  the  second  title  are  the 
proper  goods  of  the  son  who  is  still  under  his  father's  power,  which 
not  being  descended  to  him  from  his  father,  or  other  ascendant,  are 
not  subject  to  collation.  And  seeing  these  sorts  of  goods  belong 
80  absolutely  to  the  son,  that  his  father  has  not  so  much  as  the 
use  and  profits  of  them,  it  would  not  be  just  that  the  coheir  should 
have  any  share  in  them.*  But  that  which  a  son  who  is  still  under 
hb  father's  authority  may  have  gained,  by  his  management  and 
administration  of  some  goods  which  the  father  had  intrusted  him 
with,  belongs  properly  to  the  father,  and  is  subject  to  collation.^ 

IV. 

2962.  T%e  Son  does  not  brings  in  that  which  the  Father  was  bound 

to  give  him If  a  father  had  been  required  by  a  testament,  or 

other  disposition  of  any  person,  to  give  to  his  son  a  sum  of  money, 
or  some  other  thing ;  that  which  the  son  possesses  under  this  title 
woald  not  be  subject  to  be  brought  into  the  succession  of  his  fa- 
ther ;  because  it  would  not  be  to  the  father's  bounty  that  the  son 
owed  this  thing.* 

V. 

2963.  3%«  Expenses  of  Education  are  not  brought  in. — The  chil- 
^n^  or  other  descendants,  succeeding  to  the  inheritance  of  their 
father,  or  mother,  or  other  ascendant,  do  not  bring  in  that  which 
has  been  laid  out  upon  their  studies,  or  in  other  expenses  which 

^  See  tbe  flxst  article  of  the  second  lecdon,  /»  what  Mumer  Fathtn  tueoatd. 
^  l-l.S  15,  D.  d€  aMat,  fon.;— /.  iift.  C.  tod, 

^  L.\%C.dt  eoUat.    See  the  flnt  and  terenteentfa  articles  of  the  second  section  of  the 
Ncoodtiae. 
*  L\,\l9,D,d9  ooUaL 
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their  education  may  have  required.  For  these  sorts  of  expenses 
are  what  parents  are  bound  to  lay  out  upon  their  children,  and  are 
as  it  were  a  debt  which  they  ought  to  aoquit.' 

VL 

2964.  The  Tiing'i  gwen  to  cne  of  the  Children^  as  an  Advantage 
OBer  and  above  what  the  others  have^  are  not  subject  to  Collation,^ 
The  things  given  to  children,  or  other  descendants,  that  they  may 
have  what  is  so  given  as  an  advantage  over  and  above  what  the 
other  children  their  coheirs  have,  are  not  brought  into  the  mass  of 
the  inheritance  collated,  if  it  is  evident  that  it  was  the  express  will 
of  the  donor,  that  what  he  gave  should  remain  with  the  donee  as 
an  advantage  over  and  above  his  equal  share  with  the  rest  of  the 
heirs,  or  that  it  should  not  be  subject  to  collation.'  But  it,  upon 
a  computation  of  the  thing  given  as  an  advancement  to  a  child, 
together  with  the  goods  which  remain  in  the  inheritance,  it  should 
be  found  that  the  other  children  had  not  their  legitime,  or  child's 
part  of  the  whole,  the  donee  would  be  obliged  in  this  case  to  bring 
into  the  mass  of  the  goods  so  much  as  to  make  up  the  legitime, 
or  child's  part,  of  the  others,  even  although  he  should  be  willing  to 
content  himself  with  the  gift,  and  to  renounce  the  inheritance*^ 

VII. 

2965.  Dowries  and  Donations  in  Favor  of  Marriage  are  brought 
into  the  Mass  of  the  Goods.  —  Whatever  a  father,  mother,  or  other 
ascendants,  whether  they  be  by  the  father's  or  mother's  side,  of 
both  sexes,  give  to  their  children  or  other  descendants,  on  occasion 
of  their  marriages,  whether  it  be  to  a  son  as  a  settlement  upon 
him  in  favor  of  his  marriage,  or  to  a  daughter  for  her  marriage 
portion,  or  otherwise,  according  to  the  different  uses  of  donations 
of  this  kind,  is  subject  to  collation.  Thus  children,  sons  or  daugh- 
ters, succeeding  to  the  inheritance  of  an  ascendant  from  whom 
they  had  received  such  like  liberalities,  ought  to  bring  them  into 
the  mass  of  the  goods  of  the  inheritance.' 

'^  Z.  50,  D.fam,  ercuc 

B  Nov.  18,  c.  6.  If  there  were  a  donation  or  other  disposition  which  should  contain  a 
gift  as  an  advantage  to  one  child  over  and  above  what  the  others  should  have  to  their 
shares,  this  bare  expression  of  giving  that  by  way  of  preference  or  distinction  to  that 
child  woold  make  the  collation  to  cease.  For  otherwise,  if  Ae  child  were  obli|fed  to 
bring  it  in  and  share  it  with  the  others,  it  would  be  no  particular  advantage  to  the  said 
chUd. 

^  Nov.  92,  c.  1.    See  the  fourth  and  fifth  articles  of  the  third  section  of  the  Ltgkiamt, 

*  L,\7^C.(k  ooUat.    Although  this  text  makes  mention  only  of  the  tuooession  to  in- 
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2966.  (hUoHan  of  the  Dower  when  the  HiUbtmd  is  Insolvent.  — 
If  a  daughter,  having  been  endowed  by  her  father,  mother,  or  othor 
ascendant,  should  come  to  inherit  to  him,  and  her  husband,  who 
had  received  and  squandered  away  her  marriage  portion,  should 
happen  to  be  insolvent,  she  would  nevertheless  be  obliged  to 
reckon  it  in  the  mass  c^  the  goods  to  be  divided  between  her  and 
the  other  heirs,  if  by  the  ciicumstanoe  this  loss  may  be  imputed 
to  her ;  as  if  she  had  neglected  to  secure  herself  by  a  separation  of 
goods,  or  to  take  other  precautions  for  the  security  of  her  marriage 
portion.^  But  if  nothing  can  be  laid  to  her  charge,  as  if  she  was 
a  minor,  and  the  said  loss  had  happened  through  the  fault  of  the 
person  who  had  given  the  marriage  portion,  her  father,  for  exam« 
pie,  or  her  grandfather  by  the  father's  side,  who,  in  default  of  the 
father,  who  was  either  dead,  or  absent,  or  interdicted,  or  in  a  state 
of  madness,  being  obliged  to  endow  his  granddaughter,  had  paid 
the  portion  to  the  husband  whose  insolvency  was  apparent,  or  at 
least  much  to  be  feared,  she  might  be  discharged  firom  this  colla- 
tion, according  to  the  circumstances,  by  bringing  in  only  the  action 
for  the  restitution  of  the  marriage  portion,  against  the  husband  or 
his  heirs.**  But  if  it  was  the  grandfather  by  the  mother's  side,  or 
other  ascendant,  who,  not  being  under  any  obligation  to  endow  the 
yomig  woman,  had  given  her  a  sum  of  money  for  her  portion  out 
of  mere  liberality,  she  being  either  of  age,  or  under  the  tuition  of 
her  father,  mother,  or  of  a  tutor,  the  loss  of  this  portion,  although 
the  donor  had  paid  it  to  the  husband  when  insolvent,  would  not 
free  her  firom  the  obligation  of  accounting  for  it  to  her  coheirs,  if 
she  would  succeed  as  heir  to  the  donor  who  gave  her  the  said  por- 
tion. For  this  loss  would  be  a  casucdty  which  could  not  be  im- 
puted either  to  the  donor  or  to  his  heirs* 

taitatfls,  yet  it  if  the  iame  thing  in  teBtementaiy  sncoenioDf .  Must  we  oomprehend  under 
liberalitiea  in  &Tor  of  marruige  which  are  subject  to  collation,  that  which  a  father,  a  moth- 
er, or  other  ascendant,  makes  a  present  of  to  his  son,  or  his  danghter-in-law,  to  his  daugh- 
ter, or  his  son-in-law,  soch  as  is  mentioned  in  this  law,  the  expenses  of  the  wedding,  the 
^'edding  dotfaes,  the  wife's  paraphernalia,  or  other  presents  according  to  custom  9  There 
ve  some  customs  in  France  which  direct  these  sorts  of  presents  to  be  brought  in,  and 
others  which  exempt  them  from  the  collation.  Thus  we  ought  to  judge  of  this  matter 
according  to  the  usage  of  the  place,  if  there  is  any,  or  according  to  tiie  circumstances  of 
tile  quality  of  the  persons,  of  the  nature  of  the  presenia,  and  of  tiieir  value. 

*  Nifif.  97,  c.  6. 

*  D.  c.  6,  H-    We  haT«  endeavoured  to  form  lids  article  upon  audi  part  of  the  text 
••  agrees  with  our  usage. 
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IX. 

2967.  AU  other  Donations  are  brought  into  the  Mass  of  the  b^ 
heritance,  —  Besides  the  donations  in  favor  of  marriage,  and  the 
marriage  portions  of  daughters,  all  other  donations  made  by  a  fa- 
ther, mother,  or  other  ascendant,  to  a  son,  or  a  daughter,  or  other 
descendant,  married  or  unmarried,  ought  to  be  brought  into  the 
succession,  whether  the  deceased  made  a  testament  or  died  in- 
testate, unless  the  donee  has  been  discharged  from  the  collation  by 
the  donor,  as  has  been  said  in  the  sixth  article.  And  although 
the  collation  be  not  enjoined  by  the  testament,  when  there  is  one, 
yet  the  donee  is  nevertheless  obliged  to  it.*^ 

X. 

2968.  Whatever  may  be  reckoned  as  a  Part  of  the  Legitime,  or 
ChiUTs  Party  ought  be  brought  in,  —  All  that  the  children  and  other 
descendants  have  received  from  their  father,  mother,  or  other  as- 
cendants, which  might  be  reckoned  to  them  as  part  of  their  legi- 
time, or  child's  part,  is  subject  to  collation.  Thus,  the  moneys 
which  have  been  laid  out  on  the  purchase  of  some  office  for  one 
of  the  children,  and  other  such  like  liberalities,  ought  to  be  brought 
into  the  mass  of  the  inheritance.  For  otherwise  these  bounties 
would  be  advantages  which  would  destroy  the  equality  among 
the  children.® 

XL 

2969.  T%e  Collation  is  due^  whether  the  Deceased  left  behind  him 
a  Testament^  or  died  Intestate.  —  As  the  collation  which  the  chil- 
dren and  other  descendants  who  succeed  to. their  father,  mother, 
or  other  ascendants,  owe  reciprocally  to  one  another,  is  equally 
due,  whether  the  ascendant  to  whom  they  succeed  has  enjoined 
it  by  some  disposition,  or  whether  he  has  given  no  orders  about 
it ;  so  it  is  the  same  thing  with  respect  to  the  collation,  whether 
the  donor  has  left  behind  him  a  testament,  or  died  intestate ;  and 
it  is  likewise  indifferent  whether,  when  there  is  a  testament,  the 
collation  is  enjoined  by  it,  or  whether  it  makes  no  mention  at  all 
of  it.     For  it  is  only  the  express  will  of  the  donor  that  can  free 

"  Nou.  18,  c.  6.  See  the  eleventh  ardcle.  L.  13,  C.  dt  eoBat. ;  —  /■  pemdi.  C.fam,  ercite. 
Seeing  thU  law  speaks  of  donations  without  distinction,  and  exempts  from  the  collation 
only  him  who  renoonoes  the  inheritance,  it  follows  that,  on  the  contrary,  he  who  does  not 
renounce  is  hound  to  bring  in  all  sorts  of  donations. 

«  L.  20,  C.  de  coUat. 
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the  donee  from  bringing  in  the  gift.'  And  if  a  testator  has  omit- 
ted to  direct  in  his  testament  the  coUation.  of  the  donations  which 
he  had  made  before,  the  law  supplies  that  omission,  and  presumes 
that  he  had  forgotten  the  donations  which  are  subject  to  collation.^ 

XIL 

2970.  The  Daughter  brings  ifUo  the  Succession  of  the  Father  ike 
Pariian  given  her  by  the  Orandf other  on  the  Father^ s  Side.  —  If  the 
grandfather  by  the  father's  side  had  endowed  his  gmnddaughter, 
the  father  being  alive,  and  after  the  death  of  this  grandfather  the 
father  who  had  survived  him  had  left  together  with  this  daugh- 
ter other  children,  or  grandchildren,  who  were  to  succeed  to  him 
as  hid  heirs,  she  would  be  obliged  to  bring  into  the  inheritance  of 
her  father  the  portion  which  the  grandfather  had  given  her.  For 
seeing  it  was  the  duty  of  the  father  to  endow  his  daughter,  it  was 
for  him  that  the  grandfather  gave  her  her  marriage  portion.  So 
that  it  was  the  same  thing  as  if  the  father  had  given  the  portion 
ont  of  his  own  estate.  Which  makes  the  said  portion  to  be  sub- 
ject to  collation,  that  the  other  children,  who  are  heirs  to  their 
father,  may  have  a  share  in  it' 

Remarks  on  the  Preceding  Article. 

2971.  Although  the  law  cited  speaks  only  of  th^  right  of  rever- 
sion of  this  marriage  portion  in  favor  of  the  father,  yet  we  have 
thought  proper  to  draw  from  thence  the  rule  explained  in  this  ar- 
ticle for  the  collation,  and  that  upon  two  considerations.  One  is, 
that  tfab  law,  being  placed  under  the  title  of  collation,  we  may 
conclude  from  thence  that  it  has  been  put  there  with  this  view, 
that  the  collation  is  due  in  this  case.  The  other  is,  that  the  same 
equity  which  makes  us  to  consider  the  marriage  portion  given  by 
the  grandfather  as  if  it  were  given  by  the  father,  in  order  to  give 
to  the  father  the  right  of  reversion  of  this  portion,  as  having  pro- 
ceeded from  himself,  demands  likewise  that  the  same  portion 
should  be  brought  into  the  father's  inheritance,  since  we  ought  to 
look  upon  it  as  having  proceeded  from  the  father,  and  that  if  he 
had  survived  her,  the  reversion  of  this  portion  would  have  aug- 
mented his  succession.  And  besides,  seeing  this  daughter  finds 
in  her  father's  succession  that  of  her  grandfather,  it  is  just  likewise, 
for  this  reason,  that  this  portion  should  be  brought  into  it.     Thus, 

Pi\^.  18,c.  e.  <l  .^w.  18,  e.  6.  ^  L.B^D.decoUat. 
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as  we  have  pat  down  the  rule  drawn  from  tins  law  for  the  right  of 
reversion  among  the  other  rules  of  this  matter,*  the  same  reason 
has  induced  us  to  set  down  here  such  another  rule  for  the  right  of 
collation. 

2972.  It  seems  to  follow  from  the  rule  explained  in  this  article, 
that  if  a  grandfather  had  made  any  present  to  his  grandchildren, 
their  father  being  alive,  who  afterwards  succeeded  to  the  grand- 
father, he  ought  to  bring  into  the  grandfather's  succession  the 
presents  which  had  been  made  to  his  children.  And  it  is  so  reg- 
ulated by  the  customs  of  some  places,  which  have  likewise  direct- 
ed that  the  grandson  succeeding  to  his  grandfather  by  represen- 
tation of  his  deceased  father  should  bring  into  the  mass  of  the 
goods  that  which  the  said  grandfather  had  given  to  his  father. 
Which  is  founded  upon  this,  that,  as  this  son  succeeds  to  the 
grandfather  in  the  place  of  his  father,  it  is  but  just  that  he  should 
bring  in  what  his  father  would  have  been  obliged  to  do  if  he  had 
succeeded ;  and,  in  general,  it  is  equitable  in  all  cases  that  the 
equality  which  is  the  foundation  of  the  right  of  collation  should  be 
observed  among  all  the  descendants  who  are  to  share  the  succes- 
sions of  their  ascendants.^ 

XIIL 

2973.  The  Things  which  have  perished  without  tlie  Fault  of  the 
Donee  are  not  brought  m.  —  If  the  things  that  were  given  had 
perished  without  the  fault  of  the  donee,  whether  it  be  after  or  be- 
fore the  succession  was  open,  he  would  not  be  bound  to  bring  in 
their  value.  For  whatever  perishes  in  such  a  manner  that  the  loss 
thereof  cannot  be  imputed  to  the  act  of  any  person,  the  loss  falls 
upon  the  owner  of  it,  and  upon  all  those  who  have  any  right  in  it.^ 
And  as  to  the  profits  which  the  donee  may  have  reaped  from  the 
things  which  were  given  him,  those  which  he  had  made  before  the 
succession  was  open  belonged  entirely  to  himself,  and  were  no 
part  of  the  inheritance.  But  if  the  thing  did  not  perish  till  after 
the  succession  was  open,  then  the  profits  which  had  been  made 
after  the  succession  was  open  would  be  considered  as  a  part  of  the 
succession,  and  subject  to  collation.  And,  in  general,  the  children 
that  are  coheirs  to  their  ascendants  ought  to  bring  into  the  mass 
of  the  inheritance  reciprocally,  for  the  benefit  of  one  another,  all 

*  See  the  sixth  article  of  the  third  section  of  the  second  title  of  this  second  book. 
^  See  the  close  of  the  following  article. 

*  £.  9,  4  2,  D.  de  coUat. 
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that  reason  and  equity  can  demand  for  making  their  condition  as 
•equal  as  is  possible.^ 

XIV. 

2974.  What  is  cannmed  by  Use  ayght  to  be  brought  in.  — We 
most  not  comprehend  in  the  number  of  things  perished,  which 
have  been  mentioned  in  the  foregoing  article^  those  which  perish 
by  casualties,  such  as  a  house  by  fire,  a  land  or  tenement  carried 
away  by  a  flood  or  inundation,  movables  taken ,  away  by  robbery. 
But  we  ought  not  to  place  in  this  rank  the  things  which  perish  by 
their  own  nature,  such  as  cattie ;  or  those  which  are  consumed  by 
their  use,  such  as  money,  com,  liquor.  For  although  these  things 
are  not  in  being  when  tiie  case  of  their  collation  happens,  yet  the 
donee  is  nevertheless  bound  to  bring  in  their  value,  because  the 
delivery  which  had  been  made  of  them  to  him  had  given  him  all 
the  use  that  could  be  made  of  them.^ 

Gbnb^al  Rrmabk, 

2975.  It  is  not  proper  to  enlarge  here  on  the  several  questions 
which  may  arise  from  this  matter  of  collation ;  for  besides  that 
these  questions  are  not  contained  in  the  laws,  they  are  not  within 
the  design  of  this  book.  It  suffices  here  to  lay  down  the  principles 
on  which  the  decisions  of  those  questions  which  have  not  their 
proper  rules  in  the  customs  do  depend.  And  whereas  the  variety 
of  questions  would  only  serve  to  confound  and  perplex  the  reader, 
the  bare  view  of  the  principles,  rightiy  understood,  gives  all  the 
light  that  is  necessary  for  all  sorts  of  difficulties. 

'  Z).  4  S.    Bee  tlwaiztli  article  of  the  fint  section. 

■  ThiB  ifl  ft  coDBequenoe  of  the  iifttue  of  those  forti  of  things. 
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2976.  The  general  reflectionB  which  might  be  made  here  on  the 
subject-matter  of  testamentary  successions,  before  we  enter  on  the 
particular  detail  thereof,  having  been  necessary,  and  more  properly 
set  down,  in  another  place,  it  is  not  proper  to  repeat  any  of  them 
here ;  and  it  is  sufficient  to  advertise  the  reader,  that  he  may  see 
on  this  subject  what  has  been  said  of  it  in  the  foregoing  preface.' 

2977.  Neither  is  it  proper  to  repeat  here  what  has  been  said  in 
the  preamble  of  the  second  book,  to  give  an  account  why  we  have 
thought  it  fitting  to  treat  of  the  succession  to  intestates  before  the 
testamentary  successions,  although  these  are  explained  in  the  first 
place  in  the  Roman  law. 


TITLE   I. 


OF  TESTAMENTS. 


2978.  In  the  Roman  law,  and  in  the  provinces  of  France  which 
are  governed  by  the  written  law,  the  name  of  testament  in  the 
proper  signification  of  it,  is  applied  only  to  dispositions  vrhich 
contain  the  institution  and  appointment  of  an  heir  or  executor; 
and  all  the  other  dispositions,  in  which  there  is  no  heir  or  executor 
named,  are  called  codicils^  or  donations  made  in  prospect  ofdecUh. 

2979.  According  to  this  distinction  of  testaments  and  codicils, 
or  donations  in  prospect  of  death,  there  ought  to  be  no  testaments 


*  See  the  utid  prefiioe,  no.  5,  and  the  following. 
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at  all  in  the  provinces  which  are  governed  by  their  castoms,  bnt 
only  oodidls,  or  donations  in  prospect  of  death ;  because  in  the 
costoms  there  can  be  no  other  heirs  but  those  of  blood,  and  they 
give  only  the  name  of  universal  legatees  to  the  persons  who  suc- 
ceed to  all  the  goods  which  one  has  power  to  dispose  of  by  wilL 
But,  nevertheless,  they  do  give  the  name  of  testaments  to  dis- 
positions made  in  view  of  death,  which  contain  only  particular 
legacies ;  and  with  much  more  reason  may  we  give  the  name  of 
testaments  to  the  dispositions  which  name  universal  legatees, 
seeing  they  are  bound  for  the  charges  in  proportion  to  the  share 
which  they  have  of  the  goods,  in  the  same  manner  as  if  they  were 
heirs  or  executors,  and  that  they  may  even  have  all  the  goods  in 
the  customs  where  the  testator  is  at  liberty  to  dispose  of  all  his 
acquests,  and  of  all  his  movables,  if  the  testator  were  a  person 
whose  estate  consisted  wholly  of  goods  of  these  two  kinds,  and 
who  had  no  estate  of  inheritance  which  came  to  him  by  descent 
from  his  ancestors. 

2980.  We  make  here  this  remark,  to  advertise  the  reader  that 
we  shall,  in  the  sequel  of  this  work,  use  the  word  testament  both 
in  the  one  and  the  other  of  these  two  senses,  which  comprehend 
all  the  dispositions  that  are  made  in  view  of  death ;  but  we  shall 
do  it  in  such  a  manner,  that  it  will  be  easy  to  distinguish  in  each 
place  whether  it  ought  to  be  understood  either  barely  of  dispo- 
sitions which  contain  the  institution  of  an  exiecutor,  or  only  of 
the  others. 

2981.  We  have  not  inserted  in  this  title  that  rule  of  the  Roman 
law,  that  the  power  of  making  a  testament  is  part  of  the  public 
law.*  For,  besides  that  in  all  the  customs  it  is  on  the  contrary 
received  as  the  universal,  and  as  it  were  public  law,  that  no  one 
can  make  a  testament,  that  is,  an  institution  of  an  heir  or  execu- 
tor; we  ascribe,  properly  speaking,  this  character  of  public  law 
only  to  what  relates  to  matters  in  which  the  public  has  an  interest, 
snch  as  matters  belonging  to  the  exchequer,  matters  criminal,  and 
others  of  the  like  nature.^  And  although  it  be  true,  that,  the 
power  of  making  a  testament  being  established  and  regulated  by 
the  laws  which  make  one  of  the  principal  parts  of  the  universal 
order  of  human  society,  it  may  be  said  in  this  sense,  that  the 
power  of  making  a  testament  is  part  of  the  public  law ;  yet  the 


*  L.  3,  Z>.  qtd  iett,/ac  po$t. 

^  See  the  fonrtaeiith  chapter  of  the  TVwrfite  of  Lam,  no.  27. 
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nature  of  testaments  is  not  thereby  distingmshed  from  that  of 
many  other  matters,  which  are  as  much  or  more  necessary  in  this 
order  of  society  than  testaments ;  such  as  several  sorts  of  cove* 
nants,  guardianships,  and  others,  the  use  of  which  is  established 
and  regulated  by  the  laws.  Thus,  testaments  are  no  more  a  part 
of  the  public  law  than  guardianships  and  other  matters ;  unless 
that  any  one  should  think  that  it  might  be  said  that  testaments 
were  in  another  sense  part  of  the  public  law  under  the  Roman 
law,  because  at  first  people  were  allowed  to  make  their  testa- 
ments in  the  public  assemblies.^  But  it  does  not  seem  as  if  this 
were  the  reason  why  it  is  said  in  the  Roman  law,  that  testaments 
are  part  of  the  public  law,  because  there  were  other  ways  of  mak- 
ing one's  testament  in  private,  even  whilst  that  other  way  was  in 
use. 


SECTION    I. 

OF   THE   NATURE    OF   TESTABIENTS,   AND   THEIR   KINDS. 

2982.  Testaments  whoUy  written  vritk  the  Testator^ s  Hand.  —  It 
is  fit  to  acquaint  the  reader,  that  he  will  find  nothing  in  this  sec- 
tion concerning  that  kind  of  testaments  which  are  called  holo- 
graph, that  is,  entirely  written  and  signed  with  the  testator's  hand, 
without  any  witnesses.  For  although  they  have  been  approved 
by  a  novel  of  Theodosius  and  Valentinian,^  and  though  the  proof 
of  the  testator's  wiU  may  be  fully  as  authentic,  or  rather  more,  by 
this  writing,  than  by  his  declaration  before  witnesses ;  yet  since 
the  testaments  written  with  the  testator's  own  hand,  without  wit- 
nesses, are  not  of  universal  usage,  and  are  not  received  in  the  Ro- 
man  law  but  with  the  testimony  of  seven  witnesses,  the  testator 
being  dispensed  with  there  only  from  signing  it  with  his  own 
hand,^  we  have  not  thought  proper  to  set  down  here  a  rule  con- 
cerning the  use  of  these  testaments  without  witnesses,  conlarary  to 
the  express  provisions  of  the  Roman  law  received  in  many  {^aces. 

2983.  Testaments  qf  poor  Country  People.  —  Neither  shall  we 
make  any  mention  in  this  section  of  ihe  testaments  of  poor  coun- 
try people,  which  are  called  testamenta  rusticortmy  in  which  the 


^  £.  28,41,  Cd^leftam. 
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laws  dispense  with  the  exact  obeervanee  of  the  formfditieBi  aa 
appears  by  th^  Iftst  law,  QxL  de  teitaau  For  as  the  privilege 
which  that  law  gives  for  these  sorts  of  testaments  is  only  to  dis- 
pense with  the  number  of  seven  witnesses,  in  the  places  where  so 
many  persons  cannot  be  found  who  know  how  to  write  their 
names,  and  to  make  the  number  of  five  witnesses  sufficient  in  this 
'  case;  so  this  privilege  seems  altogether  useless,  according  to  our 
usage  in  France,  which  requires  the  presence  of  a  public  notary 
with  witapsses,  and  where  it  is  not  necessary  that  the  witnesses 
be  persons  who' can  write.  But  there  is  seldom  want  of  such 
witnesses  in  a  place  where  there  are  public  notaries. 

2964.  TestamefUs  among'  Children.  —  There  is  likewise  another 
kind  of  testaments,  which  we  have  thought  fit  to  leave  out  in  this 
section,  which  is  tiiat  of  testaments  among  children,  that  is  to  say, 
dispositions  which  a  father  makes  among  his  children,  whether  by 
way  of  testament,  or  by  way  of  partition*  This  kind  of  testa- 
ments is  distinguished  from  ail  the  othere  for  this  reason,  because 
such  wills  were  so  favorable  in  the  Roman  law,  that,  in  whatever 
manner  a  father  explained  his  intention  of  dividing  his  estate 
among  his  children ;  whether  by  a  testament  begnn  and  not  fin* 
ished,  sive  casptumj  neque  impletum  iestamenUtm^  or  by  a  letter,  sive 
per  epistolam^  or  by  any  other  witing  whatsoever,  sive  quocimque 
aUo  modo  scriptur4B,  qiribusounque  verbis  vel  mdiciis  inveniantur  re* 
Kdm  ;  this  will,  although  ever  so  imperfect  and  void  of  form,  was 
nevertheless  to  be  executed.^  This  seems  to  proceed  from  the 
same  spirit  of  the  Roman  law,  which  gave  fathers  such  an  abso* 
lute  authority  over  their  children,  that  at  first  they  had  power  to 
disinherit  them  without  any  cause,  as  has  been  observed  in  another 
place.'  This  license  given  to  fathers,  in  making  their  wills  among 
their  children,  does  not  seem  to  be  founded  on  the  favor  of  the 
children's  interest,  since,  on  the  contrary,  it  is  the  common  interest 
of  the  children  that  their  fathers  should  preserve  the  natural 
equality  among  them.  Thus,  the  consideration  of  the  children  is 
not  a  motive  that  renders  the  wills  of  parents  favorable,  when  they 
give  greater  advantages  to  some  of  their  children  than  to  the  oth- 
ers. And  if  this  favor  of  the  children  were  to  be  considered  in 
the  difiiculties  that  arise  concerning  wills  made  by  fathers  among 
their  diildren,  it  would  help  rather  to  annul  them,  if  they  axe  de- 


«  F.  ff.  16,  SI,  ef /:  lift.  C./am.arYMC.;— tSl,4  1,  adetettam. 
'  See  the  pre&oe  to  fliis  aeoood  part,  no.  7. 
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fective  in  point  of  form,  than  to  supply  the  want  of  fonnalities,  ia 
order  to  make  them  valid,  when  they  destroy  that  equality  which 
is  to  preserve  union  among  brothers. 

2985.  This  excessive  license  in  the  imperfect  wills  of  fathers 
among  their  children  was  restrained  by  Justinian,  who  by  his  18th 
novel,  c.  7,  ordains  that  they  should  be  signed  either  by  the  fath», 
or  by  the  children.  And  by  his  107th  novel  he  added  that  the 
father  should  write  with  his  own  hand  the  date  and  the  names  of 
his  children  ;  and  that  he  should  likewise  set  down  with  his  own 
hand,  at  length,  and  not  in  numbers  or  ciphers,  the  portions  which 
he  should  regulate  for  every  one.  But  although  it  seems  that  all 
these  precautions  ought  to  suffice  to  make  these  testaments  valid, 
even  without  witnesses ;  yet  many  interpreters  have  been  of  opinion 
that  none  of  these  laws  dispense  with  the  necessity  of  witnesses. 
And  he  that  is  reckoned  the  most  able  of  the  said  interpreters,  be- 
ing consulted  in  a  question  concerning  the  validity  of  a  father's 
testament  among  his  children,  was  of  opinion,  that  the  number  of 
witnesses  was  necessary ;  and  that  all  testaments  of  fathers  among 
their  children,  without  this  formality,  were  null ;  and  gives  partic- 
ular answers  to  all  the  laws  above  mentioned,  to  show  that  none 
of  them  dispense  with  this  formality. 

2986.  It  is  upon  these  considerations,  that  although  the  use  of 
these  testaments  or  partitions  among  children  is  received  in  some 
provinces,  and  that  they  are  there  approved  of,  although  they  want 
the  formalities,  yet,  seeing  this  is  not  a  universal  usage,  we  have 
not  thought  proper  to  lay  it  down  here  as  a  general  rule,  that  the 
imperfect  and  unformed  will  of  a  father  among  his  children  ought 
to  subsist :  for  this  would  be  a  law  too  uncertain  and  undeter- 
mined, since  it  would  leave  fathers  at  liberty  to  dispense  with  all 
sorts  of  formalities  in  their  testaments,  so  as  that  there  could  be 
no  testament  so  imperfect,  but  what  would  be  made  valid  in  this 
manner,  if  we  should  give  to  the  words  of  these  laws  the  indefi- 
nite extent  which  they  seem  to  have,  and  which  does  noways 
agree  with  the  character  of  plainness  and  clearness  that  is  neces- 
sary to  make  rules  certain  and  fixed  as  they  ought  to  be.  So  that 
it  is  to  be  wished  that  there  were,  in  relation  to  this  matter,  some 
fixed  rules,  which  might  either  subject  these  testaments  to  the 
formalities  of  others,  or  regulate  the  formalities  that  cannot  be 
dispensed  with  in  them;  as  has  been  done  in  the  customs  of 
some  provinces,  which  have  regulated  the  formalities  of  par- 
titions made   by  fathers   among   their  children.     In  some  cos- 
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toms  these  partitioiis  ore  not  received,  nnless  the  childien  have 
consented  to  them.  Others  require  in  such  partitions  the  pres- 
ence of  a  public  notary,  and  two  witnesses,  as  in  all  other  testa- 
ments ;  it  having  been  judged  necessary,  that  an  act  so  serious, 
and  of  such  importance,  as  a  testament  among  children,  should  be 
made  with  as  much  application  and  exactness  as  a  testament 
which  caUs  strangers  to  be  heirs  or  executors ;  but  especially  when 
a  father  will  make  unequal  partitions  among  his  children,  and 
when  there  is  less  inconvenience  in  favoring  the  equality  among 
children,  and  in  requiring  in  the  wills  of  fathers  formalities  that 
are  easy,  than  in  approving  without  distinction  the  imperfect  and 
undigested  wills  of  parents,  which  perhaps  are  only  rude  draughts 
of  what  they  project  in  their  imaginations,  without  coming  to  a 
final  resolution  therein,  and  which  give  occasion  of  stxife  and  con- 
tention among  the  children. 

Article  L 

2987.  Definition  of  a  Testament,  —  A  testament  is  an  institution 
or  appointment  of  an  heir  or  executor,  made  according  to  the  for- 
malities prescribed  by  law ;  whether  that  together  with  the  said 
institution  there  be  any  other  disposition,  or  that  there  be  nothing 
in  it  besides  the  bare  institution.* 

'  Qmnqiie  verbiB  potest  (qnis)  fiuere  testamentnm ;  nt  dicat  Lndiu  Titins  mihi  haerei 
esto.    X.  1,  4  3,  /).  cCs  haared.  thsf. 

Testamentom  est  Tolantatis  nostne  jvsta  sententia  de  eo  qnod  qnis  post  mortem  stuun 
Sen  Telit.    L,  1,  D.  qui  talt.facpotM, 

It  follows  from  the  first  of  these  texts,  that  the  essential  part  of  a  testament  isthe  insti- 
tntioD  of  an  heir  or  ezecator,  seeing  these  words,  Ivntt  that  tuck  a  one  be  my  heir  cr  exeat' 
tor,  make  a  testament 

The  interpreters  are  diyided  among  themselTCs  apon  tiiis  question,  whether  the  deflni« 
tioB  of  a  testament,  as  it  is  set  down  in  the  second  text  here  quoted,  be  so  just  and  exact 
as  a  definition  ought  to  be.  And  many,  even  of  those  of  the  greatest  learning  among 
them,  undertake  the  defence  of  it  against  those  who  say  it  is  not  exact.  As  to  which  we 
may  say,  that  if  the  authors  of  the  laws  have  not  always  in  their  definitions  and  in  tiielr 
expressions  that  justness  and  exactness  which  logicians  and  mathematicians  hare,  it  is 
bat  just  that  that  defect  should  be  supplied,  in  order  to  give  to  the  laws  the  natural  sense 
which  one  clearly  sees  their  intention  does  demand.  But  seeing  we  endeavour  in  this 
book  to  render  ereiy  thing  intelligible  to  every  reader,  and  to  observe  throughout  the 
whole,  aa  much  as  we  are  able,  that  exactness ;  we  have  judged  that,  in  order  to  give  the 
just  idea  of  a  testament,  and  such  as  may  distinguish  it  finom  other  dispositions  made  in 
prospect  of  death,  we  ought  to  fbrm  the  definition  of  a  testament  in  the  manuOT  in  which 
it  is  conceived  in  this  artide.  For  whereas  tiie  oUier  dispositions  are  only  of  a  part  of  the 
goods,  it  la  Msentinl  to  the  testament  that  there  be  named  in  it  an  heir  or  exeentor,  who 
is  tiie  untversal  successor.  See  the  first  article  of  the  first  section  of  Eeire  and  ExtaOon 
in  general. 

It  is  to  be  remaiked  on  this  definition,  that  it  does  not  agree  with  the  dispositiooa  which 
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IL 
298a  The  bare  Ncumg  of  an  Executor  makes  a  Testameni.— It 
follows  from  this  definition  of  a  testament,  that  it  comprehends 
two  essential  characters  necessary  to  be  distinguished.  One  is, 
that  it  contains  the  disposal  of  all  the  testator's  goods ;  and  the 
other  is,  that  it  is  a  disposition  mple  in  view  of  death,  which  may 
be  revoked.^  We  shall  explain  in  the  two  foUowing  articles  the 
effects  of  these  two  characters,  and  in  what  manner  they  are  com- 
prehended in  the  definition  explained  in  the  first  article. 

IIL 

2989.  T%e  Testameni  implies  the  Disposal  of  all  the  Ooods.-- 
Since  it  is  essential  to  a  testament  that  it  contain  the  institntion 
of  an  heir  or  executor,  and  that  the  heir  or  executor  is  universal 
successor  of  all  the  goods  that  are  not  particularly  bequeathed, 
every  testament  implies  the  disposal  of  .all  the  goods;  whether  it 
be  that  the  whole  is  left  to  the  heirs  or  executors,  or  that  others 
are  to  have  a  share  with  them :  which  makes  no  alteration  in  the 
nature  of  a  testament ;  and  all  the  different  dispositions  that  may 
happen  to  be  in  it  make  only  one  act,  which  contains  a  declaration 
of  the  testator's  will,  as  to  the  disposal  of  all  the  goods  which  he 
shall  happen  to  leave  behind  him.^ 

IV. 

2990.  The  Testament  hath  Us  Effect  only  by  the  Death  of  the 
Testator.  —  The  testament  is  a  disposition  made  on  occasion  of 
death,  that  is,  made  in  the  view  that  the  person  who  disposes  of 
his  goods  by  testament  has  of  his  own  death,  and  with  design  that 
his  disposition  shall  not  have  its  effect  till  after  his  death  ;  for  it  is 
only  by  this  death  that  the  heir  or  executor  has  his  right.  From 
whence  it  follows,  that,  the  testament  having  no  effect  till  the 
death  of  the  testator,  he  is  always  at  liberty  to  revoke  it,  and 
either  to  change  it  by  making  another,  or  to  destroy  it  quite  by 
suppressing  it,  without  making  another.  Thus,  when  there  hap- 
pen to  be  several  testaments  of  one  and  the  same  person,  it  is 
always  the  last  that  ought  to  subsist,  except  in  so  far  as  this 

people  Buij  make  of  tbeir  ettitet  in  the  cattomt.  For,  as  has  been  obsenred  In  tbe  pre- 
amble of  this  title,  one  cannot  hmre  other  heirs  in  the  cnstoms  than  the  heirs  of  blood. 

^  This  is  a  cooseqneBee  of  die  definition  of  a  testament  See  the  two  aitides  irhich 
foUow. 

«  This  is  also  a  consequence  of  the  definition.  See  the  first  ardcle  of  the  first  section 
9t  Mmn  and  Exteuton  bi  geoeaL 
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last  teatament  shotild  ratify  and  ooafinn  the  dispositioiis  of  tiie 
fonner.^ 

V. 

2991.  T%e  Heir  of  Blood  is  Testamentary  J9ejr,  if  he  is  insH^ 
Med,  —  Although  the  testator  name  no  other  heir  or  executor,  but 
the  person  who  ought  to  succeed  to  him,  if  he  died  intestate ;  yet, 
if  he  accepts  the  inheritance  or  succession,  he  shall  be  testa- 
mentary heir,  and  bound  in  this  quality  to  discharge  the  legacies, 
and  all  the  other  charges  imposed  by  the  testament;*  for  it  is 
only  by  this  title  that  he  enjoys  a  succession  which  the  testator 
might  haTe  left  to  others  if  he  had  pleased. 

VL 

2992.  3%e  TestamefU  aught  to  coniain  the  L^stitiOkm  of  on  Heir 
or  Executor. —  Dispositions  made  in  view  of  death,  which  do  not 
contain  the  institution  of  an  heir  or  executor,  are  not  properly 
testaments,  but  codicils  or  donations  because  of  death.' 

VIL 

2993.  The  WiU  of  the  Testator  is  in  Place  of  a  Law,  — It  fol- 
lows  from  the  liberty  which  the  laws  give  to  persons  to  dispose  of 
their  effects  by  a  testament,  that  aU  the  wills  of  a  testator,  whether 
it  be  in  what  relates  to  the  appointment  of  an  heir  or  executor,  or 
the  other  particular  dispositions  which  he  may  have  made,  are  in 
the  place  of  laws  both  to  the  executor,  if  he  accepts  of  the  succes- 
sion, and  also  to  the  legatees,  if  they  accept  their  legacies  ;>  but 
this  is  to  be  understood  with  this  reverse,  that  the  testator  has 
ordained  nothing  contrary  to  law  or  good  manners.^    For  with 

'  Be  eo  qnod  qnis  post  mortem  soam  fieri  relit  L.  1,  D.  qui  taUfac.  poes.  Frins  tes- 
tementam  itimpitar  com  poeterius  rite  perfectnm  est  L.  2,  Z>.  de  inj.  rvpt.  irr.  fact.  test. 
AmbuUtoria  enim  est  Tolnntas  defimcti  nsqne  ad  vitSB  sapremam  exitnm.  L.  17,  D.de 
odm.  vd  transf.  leg,  Althoiigh  this  last  text  does  not,  strictly  speaking,  relate  to  what  is 
Mid  in  tills  article,  jet  nevertheless  it  may  be  applied  to  it 

See,  touching  the  natore  of  dispositions  becaose  of  death,  what  has  been  said  of  that 
natter  in  tiw  preamble  of  the  title  of  DonaiionM  that  have  their  effact  in  the  lifetime  of  the 


'  See  the  seTVuteenth  article  of  the  fifth  section,  and  the  texts  which  are  there  quoted. 

^S%,LiH,deoodic3L 

S  £.  lao,  Z).  dB  verb.  tignt/.,'-^InU.  de  leg,  Fadad, ; — Nm,  22, e.  2. 

^  L^,D.delegat.\',—l.\^D.de  Cesftim.;— 2. 15,Z>.  de  eondit.  inaiit.  This  indefi- 
nite liber^  of  teatatois  is  natorally  restrained  within  the  bounds  of  what  is  not  contrary 
to  Itw,  ss  is  said  in  the  article;  and  a  testator  can  ordain  nothing  that  is  contrary  to  the 
^Nl8itioa  and  ^irit  of  wj  l*w.    Thoib  b«  oaimot  prohibit  his  hein  or  executors  from 

VOL.  II.  23 
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respect  to  the  testator,  his  dispositions  have  the  authority  of  the 
law,  which  permits  him  to  make  them ;  and  as  to  those  w^ho  re- 
ceive any  benefit  by  a  testament,  their  acceptance  of  it  engages 
them  to  the  charges  which  it  may  contain,  in  the  same  manner  as 
if  they  had  treated  with  the  testator,  he  leaving  to  them  his  estate 
upon  the  conditions,  and  with  the  charges,  which  he  has  ex- 
plained, and  they  accepting  the  estate  with  those  charges ;  and  in 
the  same  manner  likewise  as  if  they  had  treated  with  the  persons 
to  whom  the  testator  engages  them.^ 

VIIL 

2994.  The  Testament  ought  to  depend  on  the  Will  of  no  other 
Person  but  the  Testator.  —  Since  the  dispositions  of  a  testament 
have  their  effect  by  the  will  of  the  testator,  which  is  in  place  of  a 
law,  it  is  only  firom  this  will  that  they  have  their  force.  And  if 
a  testator,  instead  of  choosing  and  naming  his  heir  or  executor 
himself,  had  said  in  his  testament  that  his  will  was  that  such  a 
one  should  be  his  heir  or  executor,  whom  a  certain  person,  whom 
he  should  name,  should  choose  and  call  to  his  succession  ;  this  in- 
stitution would  be  lame,  and  have  no  effect  For  it  would  want 
the  character  that  is  essential  to  a  testament,  of  containing  the 
proper  will  of  the  testator,  and  not  that  of  another  person.  And  it 
would  be  even  contrary  to  equity,  that  the  choice  of  an  heir  or  ex- 
ecutor should  depend  on  any  other  person  than  him  who  has  the 
right  to  dispose  of  his  estate :  seeing,  on  one  hand,  the  testator 
may  be  deceived  by  that  person,  who  after  the  testator's  death  may 
abuse  in  several  respects  the  confidence  which  he  has  put  in  him ; 
and,  on  the  other  hand,  he  who  should  happen  to  be  chosen  heir  or 
executor  would  owe  this  benefit  less  to  the  indefinite  will  of  the 
testator,  than  to  the  choice  of  him  who  had  the  right  to  name  the 
heir  or  executor.* 

Remarks  on  the  Precedino  Article. 

2995.  Although  we  have  endeavoured  throughout  the  whole  of 
this  book  to  confine  ourselves  to  the  rules  and  remarks  that  seemed 

making  partition  of  his  estate.  Thus,  he  cannot  direct  that  a  snbstitation  which  he  has 
made  in  his  testament  should  not  be  published  and  enrolled.  Thus,  he  cannot  deprire 
his  children  of  their  legitime,  or  child*s  part 

'  ^  5,  in  Jin.  Intt.  de  oUig.  qua  qucu.  ex  oontr.  naac. ;  —  /.  3,  in  Jin.  D.  qmbus  ex  com.  in  pea. 
eatwr.  See,  touching  the  engagement  of  the  heir  or  executor,  the  eighth  article  of  the  first 
section  of  Heirs  and  Erecuton  in  general. 

1  L.  83,  D.  dp.  hand,  inttit  See  the  twwity-fiftll  article  of  the  fifth  section  of  tiiis  title, 
and  the  remark  that  is  there  made  on  it. 
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necessary,  and  to  abstain  from  every  thing  that  is  only  matter  of 
curiosity;  yet  we  cannot  forbear  to  remark  here,  that  there  is 
among  the  laws  of  Spain  a  rede  directly  contrary  to  that  which  is 
explained  in  this  article.  For  there  it  is  permitted  to  every  one  to 
name  a  person  to  whom  he  gives  power  to  make  his  testament  for 
bim,  and  to  dispose  of  his  goods  after  his  death,  and  to  choose  for 
him  such  heirs  or  executors  as  he  shall  think  fit  And  whatsoever 
is  ordered  by  this  person,  who  is  commissioned  to  make  the  testa- 
ment, whom  they  call  cametido  A  fazer  iestamentOy  is  observed  in 
the  same  manner  as  if  the  deceased  had  ordained  it ;  excepting 
only,  that  he  cannot  name  himself  heir  or  executor,  nor  disinherit 
the  children  or  other  descendants  of  that  person  whose  testament 
be  makes,  nor  substitute  to  them  by  any  manner  of  substitution, 
nor  name  a  testator  to  them,  unless  he  has  express  power  from  the 
deceased  so  to  do.  V,  lalepSlde  3bro,  and  the  additions  to  the 
laws  of  Alphonso  IX,  part  6th,  title  of  Testaments. 

IX. 

2996.  Two  Sorts  of  Questions  concerning'  Testaments :  What  the 
Testator  had  Power  to  doy  and  what  he  had  a  Mind  to  do.  —  It  fol- 
lows from  the  rules  explained  in  the  foregoing  articles,  that  there 
are  only  two  sorts  of  questions  that  can  arise  from  the  dispositions 
of  a  testament,  when  it  is  made  according  to  form,  and  ought  to 
subsist  One  is  of  those  where  the  question  is  to  know  whether 
the  disposition  of  the  testator  has  nothing  in  it  that  is  contrary  to 
law ;  and  the  other  is  of  those  where  the  matter  in  question  is  to 
know  what  has  been  the  testator's  intention.  For  it  is  his  inten- 
tion that  ought  to  serve  as  a  rule,  if  it  is  not  contrary  to  law."' 


2997.  One  cannot  institute  an  Heir  or  Executor^  so  as  that  his 
iMtittUion  shall  begin^  or  cease  to  be,  after  a  certain  Time.  —  Since 
the  heir  or  executor,  that  is  named  in  a  testament,  ought  to  be 
universal  successor  to  all  the  goods  and  all  the  charges  of  the  de- 
ceased, a  testator  cannot  institute  an  heir  or  executor  in  terms 
which  limit  the  institution,  either  not  to  take  place  but  within  a 
certain  time  after  the  testator's  death,  or  to  cease  to  have  effect 
after  a  certain  time  which  he  has  prescribed ;  so  as  that,  in  the 
first  case,  the  succession  should  be  without  any  heir  or  executor 

*  L,  37,  D,  de  eond,  et  dm.    See,  touching  the  diiBeiiltiee  in  the  interpretatioii  of  tes- 
taoMnti,  the  iizlih  Mctioii,  and  tlie  otfaen  which  foUmr. 
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dnring  all  ttmt  time; .and  that  in  the  seocmd  caae  thoe  should  be 
no  heir  or  executor  after  the  time  limited  is  expired.  For  it  is 
essential  to  the  quality  of  heir  or  executor,  that  he  take  the  pbce 
of  the  deceased  after  his  death ;  and  that  the  succession  do  not 
remain  vacant,  and  without  a  master,  who  may  prosecute  the 
rights  and  acquit  the  charges  of  it  But  although  this  dispositioo 
should  have  no  effect,  yet  the  testament  which  contains  it  woaU 
not  be  null  for  this  single  defect,  and  the  heir  or  executor  would 
be  reputed  such  bom  the  time  of  the  testator's  death,  and  for  all 
the  time  to  come,  as  much  as  if  the  institution  had  not  been  lim* 
ited  in  this  manner.* 


XL 

299a  Tke  TestametU  kaik  Us  J^eet  by  ike  AccepUmoe  ^  the 
or  Exeattor, —  Although  the  nature  of  the  testament,  and  iU 
validity,  consists  in  this,  that  it  contains  the  will  of  the  testator, 
and  that  it  is  by  this  will  that  it  ought  to  have  its  effect ;  yet  it 
hath  its  effect  only  when  the  heir  or  executor,  accepting  of  this 
quality,  engages  himself  thereby  to  all  the  dispositions  of  the  tes- 
tatcnr,  and  to  edl  the  charges  of  the  inheritance.^ 

XIL 

2999.  Divers  Kinds  ef  Tesiamenls.^^  There  are  testaments  of 
divers  kinds,  and  which  are  distinguished,  not  by  that  which  is 
essential  to  their  nature,  which  is  the  institution  of  an  heir  or  ex- 
ecutor, common  to  all  testaments,  but  by  the  different  formalities 
which  the  laws  have  established  for  the  use  of  persons  who  have  a 
mind  to  dispose  of  their  estates,  according  as  these  fonnalities  may 
agree  either  to  the  quality  of  the  person  or  to  the  circumstances 


*  HflreditM  es  die,  ▼«!  id  diem,  non  racte  dator:  sed  Titlo  temporii  siibkto,  vuiec 
imtitntio.  L.  84,  D.  de  kaend.  ifot.  It  \b  not  the  lame  dung  with  rapect  t*  here  le^ 
des  and  legacies  in  tmst,  wMch  maj  begin  to  be  dne,  or  oeaae,  at  a  certain  daj.  For  in 
this  there  is  no  manner  of  inconvenience ;  the  right  to  the  thing  bequeathed  remaining 
with  the  heir  or  execntor,  whilst  the  legatee  has  it  not,  and  rererting  to  him  when  the 
legatee  oeaaes  to  hare  it 

This  mle  is  not  contrary  to  that  other  which  permiti  the  testator  to  charge  an  heir  oc 
execntor  to  deliver  over  the  succession  after  a  certain  time  to  another  person,  who  fqc- 
ceeds  in  his  place  bj  a  fiduciary  bequest,  which  we  shall  treat  of  in  its  proper  place-  For 
the  succession  does  not  by  diis  means  remain  vacant;  and  besides,  tide  heir  or  exeeator 
who  restores  the  inheritance  continnes  nevertheless  to  be  heir  or  executor,  and  to  be 
bound  for  the  charges,  against  which  the  successor  ought  to  indemnify  him.  See  tfaA 
eighth  article  of  the  first  section  of  iSUseidtftsiis. 

"»  X.  55,  ^  2,  ocj  seacrt.  TVsW.    See  the  eighth  aitiflla. 


TiT«  I.  aec.  I.)  TBarAMENV** 

I 

of  the  ccnufition  in  which  he  is,  as  will  appeu  by  the  following 

articles.^ 

JUL 

3000.  TnkmieniM  af  those  who  are  BUndj  Deafj  or  Dimb.-^  As 
to  what  concerns  the  persons  of  the  testatora,  we  may  make  one 
prime  distinction  of  testaments  which  may  be  made  by  those  whom 
some  infimiities  render  incapable  of  certain  ways  in  which  others 
may  make  their  testaments.  Thus,  persons  who  are  bUnd,  deaf,  or 
dumb  can  make  their  testaments  only  with  such  formalities  as 
they  are  capable  of,  as  shall  be  explained  in  the  following  section.^ 

XIV. 

3001.  MUUary  Testaments.-^Th»  same  consideration  of  the 
diffibrence  in  testators  fnmishes  ns  witii  another  ^stinction  of 
testaments  that  are  made  by  officers  in  the  army,  and  soldiers  that 
are  actaally  engaged  in  their  military  functions,  and  taken  up  in 
such  a  manner  that  it  were  not  possible  for  them  to  observe  the 
formalities  which  the  law  prescribes  in  testaments.  For  the  law 
dispenses  with  these  formalities  in  persons  who  are  in  this  con- 
dition, that  it  is  impossible  for  them  to  observe  them,  and  facil- 
itates their  dispoflitions,  as  shall  be  explained  in  the  third  section.' 

XV. 

3002.  Testaments  in  Time  of  a  Plague.  —  The  same  consider- 
ation of  the  conjunctures  in  which  testators  cannot  observe  the 
formalities  necessary  to  a  testament  has  induced  the  lawgivers  to 
relieve  those  that  are  obliged  to  make  their  testaments  in  a 
^e  of  plague  from  observing  therein  rigorously  all  the  formal- 
^  which  they  have  prescribed.    We  shall  explain  in  the  third 

sedion  the  temperament  which  ihey  allow  of  whenever  this  case 
happon^i 

XVL 

3003.  Secret  Testomen^.  •— Seeing  a  testator  may  reasonably 
wiah  that  his  will  may  be  kept  secret  till  after  his  death,  he  may 

'  See  tlie  foDowing  articles. 

^6ee  the  serentih,  eighth,  ninih,  tenth,  and  dsvulli  srtidM  of  As  Mkurlng  seelioii, 
•ad  the  remtt^  CB  dMSit, 
'  See  tibe  fifteenth  article  of  the  third  MctioD. 
'  See  the  sixteenth  article  of  the  thiid  section. 

23* 
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ke  a  private  and  secret  teatament,  in  tJie  manner  that  shall  be 
)Iam^  in  the  third  section.' 

XVIL 

J004.  Several  Ordinals  of  one  and  the  tame  TestametU. —  In 
at  manner  soever  a  testament  is  made,  the  testator  may,  if  he 
ases,  make  only  one  original  testament,  or  make  two  or  more 
^nals,  for  tiie  surer  preservation  of  his  will,  depositing  them  in 
ferent  places,  ot  keeping  one  original  in  his  own  custody,  and 
}0Biting  another  in  the  hands  of  some  other  person.' 

XVIIL 
1005.  3%«  Tettament  U  common  to  all  Parties  that  have  an  h- 
est  under  it.  —  Seeing  a  testament  is  a  title  that  belongs  in 
nraon  to  the  heirs  or  executors,  to  the  legatees,  to  the  persons 
lo  are  substituted,  or  other  persons  who  have  interest  in  any  of 
:  dispositions  thereof,  every  one  of  those  who  may  have  any  in- 
cst  under  it  has  a  right  to  have  this  title  in  his  custody.  But 
ce  they  all  cannot  have  the  original  testament,  every  person 
it  has  an  intetest  in  it  may  get  a  copy  of  it  written  in  due  fomi, 
1  signed  by  the  public  officer  that  has  the  custody  of  the  origi- 
i ;  and  such  a  copy  will  serve  in  place  of  the  ori^al.* 


SECTION    II. 

HO   HAV   MAKE   A   TESTAMENT,   AND   WHO    IS   CAPABLE    OP   BEINO 
HEIB   OB  EXECUTOR,    OR   A   LEGATEE. 

)006.  There  are  two  things  to  be  considered  in  a  testament,  in 
ler  to  know  its  validity  and  what  effect  it  may  have.  One  is, 
know  wbetbet  the  person  that  has  made  the  testament  had 
wer  to  make  one ;  and  whether  the  persons  in  favor  of  whom 
:  testator  has  disposed  of  his  goods  are  capable  of  receiving 
at  is  given  them ;  and  this  shall  be  the  subject-matter  of  this 
tion.  The  other  is,  to  know  if  the  testament  is  made  according 
form ;  which  shall  be  explained  In  the  following  section.* 

Bm  flie  MTenlMiidi  article  of  the  Ibiid  Mdian. 

L.  34,  D.  <pd  tM-Jae.  jK—.    See  Ibe  Diath  articla  of  the  MTenA  NCtMB. 

L.  S,  B.  Utiam.  qitem  apa.  ia^ie.  el  doer. 

L.  i,  D.  gia  tmLfiie.  pern. 
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3007.  It  is  to  be  observed  on  the  subject-matter  of  this  section, 
that  besides  the  causes  of  incapacity  of  receiving  a  benefit  by  a 
testament,  which  are  here  explained,  we  have  in  France  two  roles 
which  annul  the  dispositions  of  some  persons  made  in  favor  of 
others,  to  whom  it  is  prohibited  to  give  any  thing.  One  is  of  the 
ordinance  of  Francis  L,  in  the  year  1539,  art  131,  and  of  Henry 
IL,  in  the  year  1549,  art  2,  which  annuls  all  donations,  whether 
by  testament  or  otherwise,  that  may  be  made  by  minors  to  their 
tators,  curators,  guardians,  and  other  administrators,  during  their 
administration,  or  to  other  persons  for  their  behoof.  And  the 
other  is  that  of  some  customs  which  forbid  the  dispositions  made 
by  the  wife  in  favor  of  her  husband,  or  by  the  husband  in  favor  of 
his  wife;  which  some  customs  restrain  to  the  dispositions  of  the 
wife  in  favor  of  her  husband,  and  do  not  prohibit  those  of  the  hus- 
band in  favor  of  his  wife. 

3008.  It  may  also  be  proper  to  observe,  in  relation  to  the  ca« 
padty  of  making  a  will,  that  there  are  some  customs  where  a 
married  woman  is  not  allowed  to  make  her  will,  unless  it  be  with 
the  permission  of  her  husband,  or  that  she  had  this  power  given 
her  by  the  contract  of  marriage. 

3009.  We  must  remark  here,  with  respect  to  the  incapacity  of 
making  a  will,  that  we  have  not  set  down  in  this  section  a  rule  of 
the  Roman  law,  which  some  readers,  perhaps,  may  find  fault  with, 
and  therefore  we  have  thought  fit  to  give  the  reason  why  we  have 
omitted  it  It  is  that  rule  which  directs  that  persons  who  doubt 
of  their  state  and  condition  may  not  make  a  will ;  ^  from  which 
role  soldiers  were  excepted,®  who  had  power  to  make  a  will  not- 
withstanding  this  doubt  Thus,  he  who  was  uncertain  whether 
he  was  under  his  father's  power,  or  emancipated,  could  not  make 
a  testament,^  because  a  son  that  was  still  in  his  father's  family 
could  not  make  a  wilL 

3010.  We  have  judged  it  proper  not  to  insert  this  rule  here :  for 
to  all  appearance  there  can  never  happen  any  case  where  it  can 
^  put  in  practice ;  and  whenever  there  is  a  testament,  it  is  natural 
to  presume  that  he  who  made  it  did  not  doubt  of  his  having 
power  to  make  it ;  and  one  would  not  start  the  question  to  know 
whether  he  was  in  this  doubt  or  not  But  even  although  we 
should  suppose  that  a.testator  had  some  reason  to  doubt  of  his 

^  9,  D.  dls  jur.  eodicU. 
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oonditioii,  and  that'be  xirms  feall j  onoertein  <»f  it,  would  ftisieswa 
alone  be  sufficient  to  hinder  him  firom  making  his  will?    Thus, 
for  example,  if  we  suppose  that  a  young  man  of  flie  age  of  fev- 
teen  years  complete,  being  ont  of  his  own  ooontry,  and  not  know- 
ing precisely  the  day  of  his  birth,  should  happen  to  fall  sick,  and 
should  make  a  testament,  being  uncertain  whether  he  was  of  sof- 
ficient  age  to  make  a  will  or  not ;  but  still,  thinking  it  better  to 
make  a  testament,  that  may  be  valid  if  it  should  appear  that  be 
had  the  age  that  was  necessary,  than  to  omit  making  one,  because 
that  the  testament  which  he  should  make  would  be  null  if  it  ap- 
peared that  he  was  not  of  the  age  that  u  required ;  would  it  be  said 
of  such  a  testament,  that  it  ought  to  be  annulled,  because  the  tes- 
tator was  ignorant  of  a  fact  which,  if  he  had  known  it,  would  Itave 
added  nothing  either  to  his  age  or  to  his  experience?    But  wocU 
ever  any  one  think  of  demanding  whether  this  young  man  knew 
his  own  age?     And  if  any  one  should  start  this  doubt,  which 
would  appear  very  odd,  would  it  not  be  sufficient  that  tiiis  testatof 
had  really  the  age  and  power  requisite  for  making  a  testament,  to 
make  it  valid  in  these  circumstances  ?    To  which  we  may  add, 
that  since  this  rule  did  not  take  in  the  case  of  soldiers,  we  ma? 
infer  firom  thence  that  even  the  authors  of  it  did  not  look  upon  it 
to  be  a  rule  of  the  law  of  nature ;  for  in  that  case  it  would  not 
have  been  just  to  dispense  with  the  observance  of  it,  even  in 
soldiers.    But  the  law  of  nature  demands  that  truth  should  always 
have  its  ejBfect,  and  that  he  who  has  acquired  a  ri^t  should  not  be 
deprived  of  it,  under  pretext  that  he  doubts  whether  his  right  be 
secure.     This  eifeot  of  truth  has  been  found  so  just,  even  by  the 
authors  of  the  niceties  in  the  Roman  law,  that  we  see  in  a  law 
that  he  who,  being  his  own  master,  and  free  firom  his  father's  an- 
thority,  and  by  that  means  capable  of  inheriting  an  estate  that  had 
fallen  to  him,  might  inherit  it,  although  he  not  only  doubted  of  his 
bdng  his  own  master,  but  was  falsely  persuaded  of  the  contrary, 
thinking  himself  stiU  to  be  under  his  fiithert  power.*    Thus,  they 
were  convinced  that  truth  ought  to  supply,  not  only  a  doubt,  but 
even  an  error  of  this  kind* 

Art.  L 

3011.  Those  who  are  under  mo  ifcapaeUg  mas^  make  a  Jf^lL— 
To  know  who  are  the  persons  that  have  the  power  of  making  a 

*  See  £.  21,  Z).  de  eond.  et  dbi. 
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testament,  or  receiving  any  benefit  by  one,  it  is  necessary  to  know 
whom  the  law  has  rendered  incapable  thereof;  for  whoever  is 
under  no  incapacity  is  capaUe  both  of  the  one  and  the  other.* 

IL 

3013.  Mlaks  uiukr  Fburieen^  and  Females  under  Twelve  Tears 
of  Age^  canmot  make  a  WUL — The  cavses  which  render  persons  in- 
capable of  making  a  will  proceed  from  some  one  of  those  qualities 
which  have  been  explained  in  the  title  of  Persons ;  such  as  the 
qnalities  of  unripeness  of  age,  of  being  a  foreigner,  being  under 
sentence  of  death,  and  others.  Thus  we  may  reckon,  as  the  first 
cause  of  incapacity  of  making  a  testament,  the  want  of  that  age 
which  is  called  in  the  Roman  law  jw^r/a5,  that  is,  fourteen  years 
complete  in  males,  and  twelve  years  complete  in  females;  for 
those  that  have  not  accomplished  this  age  cannot  make  a  will.^ 
And  although  even  one  that  had  made  bis  testament  before  he 
had  attained  fourteen  years  of  age  should  not  die  till  a  long  time 
after,  so  that  it  might  be  said  that,  being  of  age  sufficient^  and  ca- 
pable of  making  a  testament,  he  had  approved  of  that  which  he 
had  made  when  he  was  under  age  by  not  altering  it ;  yet  this 
testament,  being  null  in  its  origin,  would  not  be  made  valid  by  this 
cbcomstance.^ 

Semarks  on  tbb  Pbbcbdinq  Artkclb. 

301S.  We  have  said  in  the  article,  that  it  is  necessary  to  have 
this  age  complete,  amrnm  completum^  as  is  said  in  the  second  of  the 

'  ^  4^  D.  yitt  led.fac.  pom, 

^  TeitemcBtnm  fiioere  non  poMoat  impabent  qnU  Hattam  eonim  ammi  jodidiun  est 
S  I|  hui.  fmb.  non  at  perm»fac  tetlam. 

It  Beems  to  hare  been  a  donbt  heretofore  in  the  Roman  law,  whether  eannchs  could 
Bttke  a  will,  because  tiiej  could  never  attain  to  a  tnie  pobcrtj:  and  they  were  allowed  to 
Bttb  a  wffl  only  at  the  a^  of  eighteen  yevB.  Am2i»,  £»&.  8,  &nf.  l«t.  4,  f  8.  Bntthe 
Bmperor  Constantine  aDowed  them  to  make  their  wills  at  the  same  time  that  otben  did. 
L.  5,  Cod,  qui  toL  fac.  pott. 

A  qoa  state  teBtamentmn  rel  mascnli  rel  fbominn  facere  possont,  Tideamus.  Yerins 
ia  masooUs  quidem  qoartam  decimnm  annum  spectaadnm :  in  fosmlnis  yero  duoded- 
Biam  completnm.  Utmm  antem  ezoesstsae  debeat  quia  qoartam  decimam  annum  ut  tea- 
tomemnm  iaoere  poesiti  an  sofficit  compleaae  1  propone  aliquem  kalendia  Januariis  na- 
(Am,  testamentnm  ipso  natali  suo  fecisse,  quarto  dedmo  anno,  an  raleat  testamentam  1 
IKoo  valeia.  Pins  arbitoor,  etiam -ai  pridie  katondaram  fecerit,  post  seztam  horam  noc- 
t»,  Taleie  teatamentum.  Jam  enim  compleaae  Tidetur  annum  quartum  decimum,  ut 
^fttoMoo  ?idetar.    L.  5,  Z>.  qtd  tett./ae,  pott. ; — v.  1. 1,  Z>.  d!e  manumitt. 

*  Si  filina  fiMniliaa  ant  pupillna  tabnlas  testament!  fecerit,  si^arerit,  secundum  eas 
^>ononim  poaaeaaio  dari  non  potest.    Licet  filiua  familiaa  sui  juris,  aut  pnpillns  pubes  fac- 
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texts  quoted  on  it;  but  the  words  following  nUse  a  difficulty  whidi 
we  ought  not  to  pass  over  in  silence ;  for  although  the  natunl 
sense  of  these  woids^  famrteen  ytiurn  complete^  seems  to  require  that 
the  last  moment  of  the  fourteenth  year  should  be  expired,  since  it 
is  only  at  that  moment  that  it  is  acoomplbhed,  yet  what  follows 
in  the  said  law  appears  to  be  contrary  to  it  Fcht  these  words, 
uirum  exce$ri$$e  debeat,  on  sitfficU  complesse^  and  the  rest  that  fol- 
lows, purporting  that  the  testament  is  good  if  it  is  made  on  the 
birthday,  or  even  on  the  eve  thereof,  intimate  sufficiently  that  the 
year  is  held  for  accomplished  before  the  last  moment  of  it  is  ex- 
pired, in  what  manner  soever  we  understand  the  eve  of  the  birth. 
For  that  may  be  understood  two  ways.  The  one  is,  in  counting 
the  eve  of  the  birthday  acccmling  to  the  computation  of  the  days 
of  the  year;  so  that  in  .the  case  of  one  born  the  first  day  of  Jan- 
uary, which  is  the  case  of  this  law,  the  eve  of  the  birthday  would 
be  the  last  day  of  December.  The  other  way  is,  in  taking  for  the 
eve  of  the  birthday  the  four-and-twenty  hours  which  precede  the 
moment  of  the  said  birth. 

3014.  It  seems  to  be  the  first  of  these  two  ways  to  which  this 
law  determines  the  eve  of  the  birthday,  since  it  supposes  a  testa- 
ment made  in  the  morning  of  the  said  eve,  without  distinguishing 
at  what  hour  the  testator  was  born.  So  that  since,  aocording  to 
the  Roman  usage,  the  day  begins  at  midnight,^  it  seems  that,  ac- 
cording to  this  rule,  a  testament  might  be  good,  although  it  should 
precede  the  moment  of  the  testator's  birth  more  than  fomwand- 
twenty  hours.  For  if  we  suppose,  according  to  this  law,  that  the 
birthday  is  the  1st  of  January,  and  that  the  eve  of  the  said  day 
begins  from  the  midnight  of  the  foregoing  day,  that  is,  at  midnight 
between  the  30th  and  31st  of  December ;  and  that  the  testator, 
born  in  the  afternoon  of  the  Ist  of  January,  makes  his  will  in  the 
morning  of  the  31st  of  December ;  it  would  seem  that,  aocording 
to  the  terms  of  this  law,  this  testament  ought  to  be  good,  although 
it  preceded  more  than  a  whole  day  the  moment  of  the  testator^s 
birth,  since  it  would  be  true  that  it  had  been  made  on  the  eve  of 
the  said  birth.  But  this  seems  neither  to  be  regular,  nor  conform- 
able to  our  usage,  as  shall  be  shown  hereafter. 

3015.  It  may  be  observed,  with  respect  to  this  way  of  holding 
the  year  for  accomplished  in  the  beginning  of  the  last  day,  that  it 

tOB  decesseiit.    QoIa  nnlljB  simt  tabnl«  testament!,  qnas  Ib  feoeriti  qui  teetunenti 
tacultatem  non  habaeiit    L.  19,  Z>.  qvi  tmtam,Jae.  potg, 
^  r.  I.  S,  D.  de/enis. 
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was  not  so  in  all  sorts  of  cases ;  for  not  only  prescriptions  require 
the  entire  accomplishment  of  the  year,  as  has  been  said  in  its 
place,  but  even  as  to  the  age  which  excuses  one  from  being  tutor, 
it  is  necessary  that  the  last  moment  of  the  last  year  should  be  ex- 
pired.®   In  relation  to  which  it  may  be  said,  that  there  would  be  as 
mach,  or  more,  reason  for  excusing  one  from  being  tutor  in  the  last 
day  of  his  seventieth  year,  as  for  granting  leave  to  one  to  make  a 
testament  on  the  last  day  of  his  fourteenth  year.     And  as  to  what 
concerns  the  full  age  for  making  a  testament,  it  seems  that  the 
sense  of  these  terms,  a  yeao'  complete^  is  understood,  according  to 
our  usage,  of  a  year  expired,  especially  in  the  customs ;  for  those 
which  fix  the  age  for  making  a  will  require  the  years  to  be  accom- 
plished, and  those  also  which  mention  any  thing  of  the  matter  do 
none  of  them  almost  allow  of  the  making  of  a  will  before  the  age 
of  twenty  years  in  sons,  and  eighteen  in  daughters,  even  as  to 
the  estate  which  they  may  have  besides  what  has  come  to  them 
by  descent ;  and  as  to  the  estate  which  they  have  inherited  by  de- 
scent, they  require  five-and-twenty  years.     So  that  the  spirit  of 
these  customs  is  not  to  favor  a  dispensation  in  point  of  time ;  and 
likewise  they  do  not  insinuate,  as  this  law  does,  that  the  year 
should  be  held  for  accomplished  at  the  beginning  of  the  last  day, 
and  much  less  the  eve  of  it.    Therefore  we  have  restrained  ourselves 
in  the  article  from  saying  that  it  is  necessary  that  the  age  should 
be  aooomplished,  that  is,  that  they  should  have  the  age  which  the 
law  requires ;  for  this  expression  might  be  accommodated  even  to 
those  usages  which  should  only  demand  that  the  last  day  should 
be  began,  taking  it  in  the  sense  of  these  words  of  the  second  of  the 
texts  quoted  on  this  article,  Vlrum  excessisse  debecUj  an  sufficU  com' 
pksse.    The  difficulty  which  has  engaged  us  to  make  this  remark 
might  be  placed  among  the  number  of  those  which  may  require 
some  regulation. 

III. 

3016.  Sans  who  are  stiU  under  their  Fathet^s  Authority  cannot 
ffKite  a  WUL  —  Sons  who  are  still  under  their  father's  power  and 
anthority,  not  having  been  emancipated,  cannot  make  a  testa- 
ment,^ unless  it  be  to  dispose  of  those  sorts  of  peculiar  goods  of 
which  they  are  wholly  and  solely  masters,  and  which  we  have 
spoken  of  in  the  proper  place.* 

'  SxemliM  oportet  70  aanot.    L.%D,d$  eaten*. ; — L  im.  Cod,  qui  cetat, 

I'  6,  Z).  qm  teit.fic,  pon, ;  ^l.  pemA,  C,  qui  teai.Jac  jmm. 
*  L  yt.  C.  tod.    This  rale,  with  the  exception  as  to  these  pecnliar  goods,  is  obseired  in 
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IV. 

3017.  Madmen  caimot  make  a  Testament^  except  tn  a  LtuM  hder- 
vdL  —  Those  who  are  in  a  state  of  madness  cannot  make  a  testa- 
ment, onless  it  be  that  they  have  intervals  of  reason,  which  may 
suffice  for  such  a  disposition,  and  that  the  testament  be  begun  and 
accomplished,  in  all  its  formalities,  in  an  interval  where  the  use  of 
reason  has  been  perfectly  free.' 

V. 

3018.  Old  Men,  Sick  and  b^irm  Persons^  may  mak^ 
infirmities  of  old  age,  and  diseases  which  do  not  take  away  the 
use  of  reason,  are  no  hindrance  to  those  who  are  in  that  condition 
to  make  their  wilL' 

VL 

3019.  A  Pradigal  cannoi  make  a  Testament, — Prodigals  who 
are  interdicted,  being  incapable  of  administering  tiieir  goods  dur- 
ing their  life,  are  likewise  incapable  of  disposing  of  them  in  view 
of  death.  For  the  same  cause  which  deserves  the  punishment  of 
interdiction  deserves  likewise  that  of  the  incapacity  of  making  a 
testament  And  whether  we  consider  the  bad  use  tiiat  a  prodigal 
who  is  interdicted  may  make  of  the  liberty  to  make  a  will,  or  the 
consequence  of  punishing  him  for  his  bad  conduct  by  depriving 
him  of  this  liberty,  although  he  might  even  make  a  good  use  of  it, 

■ome  castomi.  See,  tonchiiig  these  peculiar  goods,  and  Umcihing  emandpatioii,  what  lias 
been  said  thereof  in  the  preamble  of  the  leoond  section,  Bm  Faiken  Moeeerf,  and  in  the 
third  article  of  the  same  section. 

Although  it  may  seem  that  this  mle,  which  renders  sons  who  are  still  nnder  die  pater- 
nal power  incapable  of  making  a  testament,  was  in  the  Roman  law  a  consequence  of  this, 
that  the  son  who  was  still  under  his  father's  Jurisdiction  could  acquire  nothing  but  what 
belonged  immediatel  j  to  his  fiither,  excepting  those  peculiar  goods  which  are  mentioiied 
in  the  article  ( Otpian.  tiL20y\  10) ;  yet  it  l^>pears  by  the  second  text  dted  on  this  article, 
that  Justinian,  who  gare  to  sons  Uying  still  under  ^e  Other's  power  the  property  of  the 
goods  which  they  might  happen  to  acquire,  leaWng  only  to  the  fathers  the  nsu&uct  of 
them,  did  not  grant  to  them  howerer  tiie  power  to  dispose  of  any  other  goods  by  testa- 
ment besides  those  peculiums :  which  shows  us  that  the  Emperor  Justinian  was  of  opin* 
ion,  that  the  liberty  of  disposing  of  the  said  peculiar  goods  was  not  so  much  an  effect  of 
the  right  of  property  as  of  the  merit  of  the  son,  who,  having  rendered  himself  worthy  of 
such  an  acquisition,  had  likewise  the  privilege  to  dispose  thereof.  And  as  for  the  other 
goods,  he  could  not  become  capable  of  disposing  of  them  but  by  emancipation. 

^  jL  S,  Z).  qui  iett,Jae.  pou*  ;—L  9,  C  q^i  tat,  Jbc  poss.;— -4  1»  /nsf.  jutb.  mm  ttt  perm. 
Jae.  teat. 

8  £.  3,  C  qui  tat,  Jae.  po§9, ; — 2. 3,  Z).  eod.  There  are  some  cnstoms  where  dispositioiis 
made  in  view  of  death  are  null,  if  die  persons  who  hare  made  them  have  not  sorrived 
three  months  after  making  the  said  dispositions.  See  the  prefiice  to  this  second  pai^ 
no.  7. 
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it  is  for  the  interest  of  private  familiesi  and  also  of  the  public,  that 
a  person  of  so  bad  a  conduct  as  a  prodigal  that  is  interdicted 
should  not  have  power  to  make  a  will> 

Remarks  on  the  Preceding  Article. 

3020.  With  respect  to  this  matter  of  a  prodigal's  testament,  we 
may  distinguish  between  that  which  he  makes  after  his  interdic- 
tioD,  and  that  which  he  may  have  made  before.  And  the  Emperor 
Leo,  in  his  39th  novel,  makes  even  a  distinction  of  the  testa- 
ments which  prodigals  make  after  their  interdiction,  approving 
those  which  are  reasonable,  and  rejecting  the  others.  But  besides 
that  the  novels  of  the  Emperor  Leo  are  not  received  in  France, 
this  distinction  serves  only  to  raise  lawsuits :  and  it  is  easier  and 
more  equitable  to  annul  without  distinction  every  testament  made 
by  a  prodigal  aft;er  his  interdiction.  But  as  to  the  testament  made 
before  the  interdiction,  there  is  greater  difficulty  to  know  if  it 
ought  to  subsist  And  although  the  question  be  decided  by  the 
texts  cited  on  this  article,  which  determine  that  this  testament 
should  have  its  effect,  yet  it  will  not  be  amiss  to  consider  some 
inconveniences  that  may  follow  from  this  rule.  For  as  it  is  certain 
that  prodigals  are  interdicted  only  for  their  bad  conduct  which 
has  preceded  the  interdiction,  and  that  it  is  because  of  this  bad 
conduct  that  they  are  incapable  of  making  a  testament ;  so  the 
same  reason  which  requires  that  the  testament  made  after  the  in- 
terdiction should  be  annulled,  seems  likewise  to  demand  that  the 
testament  made  before  the  interdiction  should  also  be  annuUed 
For  it  is  natural  to  presume,  that  since  a  prodigal  never  thinks  of 
making  a  testament,  unless  he  is  put  upon  it  by  other  persons,  so 
he  would  not  have  made  his  will  but  by  the  influence  of  his  ac- 
complices in  his  debaucheries,  and  in  their  favor.  And  it  might 
likewise  happen,  that  a  testament,  which  ought  to  be  altered  be- 
cause of  the  changes  that  may  have  happened  in  the  family  of  the 
prodigal  after  his  interdiction,  could  not,  nevertheless,  be  reformed, 
because  the  prodigal  after  his  interdiction  being  ineapaUe  of  mak- 
ing a  will,  he  could  not  make  any  new  dispositions. 

VII. 

3021.  He  who  is  both  Deaf  and  Dumb  eawnot  make  a  Will  —  He 
who  is  both  deaf  and  dumb,  whether  from  his  birth  or  otherwise, 

^  L.  18,  D.  qm  tai.fac.  pow.;  — 4  i,  IntL  qmb.  mm  eH perm  fie.  Uti. 

VOL.  II.  24 
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and  who  can  neither  write  nor  read,  being  incapable  of  giving  any 
sign  of  his  will,  is  incapable  of  making  a  testament  Bat  if  one, 
who,  daring  the  time  that  he  was  neither  deaf  nor  damb,  had 
made  a  testament  in  dae  form,  happens  afterwards  to  fall  ander 
these  two  infirmities,  although  this  accident  renders  him  incapable 
of  confirming  his  will,  or  altering  it  if  he  woold,  yet  the  testament 
which  he  had  made  in  the  time  that  he  was  capable  of  doing  it 
would  still  sabsist' 

VIIL 

3022.  If  he  knows  how  to  writer  he  may  make  a  Testament  — 
He  who,  not  having  been  bom  both  deaf  and  dumb,  should  be- 
come so  by  some  accident,  after  having  learned  to  write,  might 
make  his  testament ;  for  he  might  explain  his  will  by  writing  it 
himself,  and  observing  in  it  the  formalities  which  shall  be  ex- 
plained in  the  third  section.^ 

IX. 

3023.  3%«  Deaf  Man  who  can  speak  may  m>ake  a  WUL  —  Those 
who  are  only  deaf  without  being  dumb,  as  if  their  deafness  hap- 
pened only  after  they  had  acquired  the  use  of  speech,  may  make  a 
testament ;  for  they  are  capable  of  explaining  their  intentions ; 
and  much  more,  if  they  know  how  to  write." 

X. 

3024.  Dumb  Persons  who  are  not  Deaf  may  make  a  WW,  if  theg 
know  how  to  write,  -^  Dumb  persons,  although  they  are  so  from 
their  birth,  yet  if  they  are  not  deaf,  and  know  how  to  write,  since 
they  are  able  to  explain  their  will,  are  capable  of  making  a 
testament    But  if  they  cannot  write,  not  being  able  to  explain 


^  Z.  6,  f  1,  Z>.  qvi  teat,  Joe.  pan.; — /.  10,  C  qui  test.fae.  po§a,  ,It  appears  from  the  first 
of  these  two  texts,  that,  by  the  ancient  law,  he  who  was  only  deaf  without  being  dumb, 
and  he  who  was  only  domb  without  being  deaf,  coold  not  make  a  testament  Because  h« 
that  was  deaf  conld  not  hear  the  persons  whose  presence  was  necessary  to  die  making  of 
his  testament,  and  he  that  was  dumb  could  not  explain  his  intention  to  the  witnesses. 
Bat  they  might  make  a  testament  if  they  obtained  leave  from  the  prince.  F.  t  7,  ««2. 
See  the  following  articles. 

^  £.  6,  f  1,  Z>.  9tit  teit.fac.  pom. ;  ~  /.  10,  C,  qui  teat.  Jac.  paaa.  See  the  eighteenth  and 
twentieth  articles  of  the  third  section,  and  the  remark  on  the  seventeenth  article. 

■*■  L.  10,  C  qui  teat.fac.  poaa.  See  the  twentieth  article  of  the  third  section,  and  the 
remark  on  the  seventeenth  artide  of  the  same  section. 
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themselves  but  very  imperfectly  and  by  signs,  they  have  not  the 
liberty  of  maJdng  a  testament.* 

XL 

3035.  Blind  Persons  map  make  a  Testament.  —  Persons  that  aie 
bUnd,  whether  they  be  such  from  their  birth  or  otherwise,  may 
make  their  testament,  observing  therein  the  formalities  which  shall 
be  explained  in  the  third  section.*^ 

XIL 

3026.  Strangers  cannot  make  a  Testament.  —  Strangers,  who  are 
called  aliens  and  foreigners,  cannot  make  a  testament,  or  other  dis- 
position in  view  of  death.^ 

XIIL 

3027.  A  Monk  may  make  a  Witt  before  his  Profession, —  Pro- 
fessed monks  are  incapable  of  making  a  testament  after  they  have 
taken  upon  themselves  the  vows.  But  they  may  make  their  will  at 
any  time  before  they  take  the  vows,  even  although  they  wear  the 
religious  habit,  during  the  time  of  their  probation  or  novitiate ;  and 
their  testament  will  have  its  effect  as  soon  as  they  have  made  their 
solemn  profession.  For  that  is  considered  as  a  civil  death ;  which, 
stripping  them  of  all  their  goods,  has  the  same  effect,  with  respect 
to  their  testament,  as  a  natural  death.^ 

IIV. 

3028.  Persons  condemned  to  Death  cannot  make  a  Testament.  — 
Persons  condemned  to  death,  or  to  other  punishments  which  im- 
port civil  death,  and  confiscation  of  goods,  cannot  make  a  testa- 
iQent.  And  this  state  annuls  even  the  testament  which  they  may 
have  made  before  their  condemnation,  and  before  they  committed 
the  crime.'    But  if  he  who,  having  appealed  from  his  condemna- 

°  L.  10,  C.  qm  teti,  Jae,  pots.  See  the  Beyenteeath  and  twentieth  articles  of  the  third 
leetbiL 

*"  See  the  twentieth  artide  of  the  third  section. 

P  See  the  elerenth  article  of  the  second  section  of  Penoiif ,  the  ninth  article  of  the  sec- 
ond section  of  Bart  and  Exeeutort  in  general,  and  the  other  articles  which  are  there  cited. 
We  most  except  from  this  rule  the  case  which  has  been  obserred  on  the  tiiird  article  of 
^  fonrth  section  oiBnn  and  Exeeutan  in  general. 

**  See  the  tweliUi  article  of  the  second  section  of  Persons,  the  tenth  article  of  the  second 
*>ction  of  Am  oim/  Ezecnton  in  general,  and  the  other  articles  which  are  there  dted. 

^  J*'^\\,D,quitiB^Jac.pon,;~'l\,\%D,deleg,Z\--lt,S^tD,dtinj,r^ 
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tion,  and  having  made  afterwards  his  testament,  happens  to  die 
before  the  appeal  has  been  determined,  this  testament,  or  any 
other  which  he  had  made  before  his  condemnation,  would  have  its 
effect  For  in  criminal  matters  the  appeal  extingoishes  the  sen- 
tence. And  seeing,  after  the  death  of  the  party  aocnsed,  th^e  can 
be  no  farther  condemnation,  his  condition  remains  the  same  that 
it  was  before  he  was  condemned.*  But  we  must  except  iiom  this 
rule  those  who  are  condemned  fmr,  or  accused  of,  those  sorts  of 
crimes  which  may  be  prosecuted  after  the  death  of  the  ciiminal ; 
for  in  these  cases  the  validity  of  the  testament  depends  on  the 
event  of  the  aocnsatioiu* 

XV, 

3029.  Bastards  may  make  a  Testament  —  The  incapacity  of 
bastards  is  limited  to  exclude  them  only  from  succeeding  to  intes- 
tates, and  does  not  hinder  them  from  disposing  of  their  effeets  by 
a  testament.^ 

XVL 

3030.  Difference  between  the  IncapacUy  of  Foreigners^  of  Qm- 
demned  Persons^  and  that  of  others,  —  There  is  this  difference  to 
be  remarked  among  the  several  incapacities  which  we  have  just 
now  exfdained,  that  the  incapacity  under  which  fra^ignera  are, 
and  that  of  persons  condemned  to  death,  do  not  only  annul  the 
testaments  of  those  who  are  under  either  of  these  two  incapacities 
at  the  time  that  they  make  their  testament ;  but  if  they  shall  hap- 
pen to  him  who  had  made  his  testament  when  he  was  under  no 
incapacity,  and  if  he  chances  to  be  under  either  the  one  or  the 
other  of  these  two  incapacities  at  the  time  of  his  death,  his  testa- 
ment will  be  annulled.  For  all  those  who  die  in  this  state  can 
have  no  heirs  or  executors.  But  the  other  incapacities  which  may 
happen  to  a  testator  after  he  has  made  his  testament,  although 
they  should  continue  to  the  moment  of  his  death,  yet  they  make 
no  change  in  his  testament  Thus,  profession  in  religion,  after  a 
testament,  is  a  kind  of  civil  death ;  but  which  is  so  far  from  an* 


•  L.  9,  D.  91ft  tat,  fie, pot$. ; -^l.  1,  ^  8,  D.  cb Ic^.  Bj—MS^  4  %  !>-  fidtaLfie.  pom,; 
^l\,Svk.D.admmL  JhrpiU. 

'  L.  20,  D.  de  aocus.  el  inxript.  See  the  eleventh  article  of  the  Mcond  sectioa  of  Ban 
and  Execitton  in  general,  and  the  other  articles  which  are  there  qnoted. 

"  See  the  eighth  article  of  the  eeoimd  section  of  ITtfiraaiitf^Mailors  in  genera^ 

articles  then  cited. 
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oaOing  the  tefltament,  as  the  incapacity  of  a  condemned  pefson 
does,  that  it  has  the  qnite  contrary  effect,  to  confirm  it,  and  to  lay 
the  snocesaion  open,  and  to  call  thereto  the  person  that  is  named 
heir  or  executor.  Thus,  madness,  and  the  other  infirmities  which 
happen  to  a  testator  after  his  testament,  and  which  render  him  in- 
capable of  making  a  new  one,  fix  his  will  to  what  it  was  at  the  last 
moment  that  he  had  the  free  use  of  it.* 

Remarks  on  the  Pbecedino  Article. 

3031.  It  is  in  the  sense  of  the  rule  explained  in  the  beginning  of 
this  article,  that  we  ought  to  understand  that  other  common  rule, 
which  says,  that  a  testament  which  was  valid  in  the  beginning 
becomes  null,  if  afterwards  things  happen  to  be  in  such  a  condi* 
tion  that,  if  the  testament  were  then  made,  it  would  be  of  no 
force.  Qua  in  earn  eausam  pervenenmty  a  qua  incipere  non  pote* 
roN^  pro  fum  scrtpUs  habetUur.  i^  3,  §  ulL  JXde  his  qu4B  pro  nan 
icript.  Quia  in  eum  caswm  res  pervenU  a  quo  incipere  wm  poiesL 
L  19,  D.  ad  leg.  AquiL  Bat  this  last  rule,  if  it  were  applied 
without  distinction,  would  ofl^en  mislead  us ;  for  it  frequently  hap- 
pens that  an  act  subsists,  although  he  who  made  it  afterwards 
falls  into  a  state  in  which  he  could  not  make  it  Thus,  a  mar- 
riage is  not  annulled  by  the  husband  or  wife's  becoming  mad ;  nor 
a  contract  of  sale,  although  the  seller  is  afterwards  interdicted  as  a 
prodigaL  And  it  is  the  same  thing  with  respect  to  testaments,  in 
the  other  cases  explained  in  this  article.  And  it  is  likewise  said  in 
another  rule,  that  it  is  no  new  thing  for  that  which  has  once  been 
valid  not  to  cease  to  be  so,  although  the  case  happens  that  one  is 
in  such  a  condition,  that,  if  he  did  it  at  that  time,  it  would  be  in- 
valid. Nan  est  novum^  ui  qum  semel  uiUiier  canstUuta  suni^  dureni^ 
Ucet  Hk  casus  extiUrii  a  qua  iniHum  capere  nan  paduerunL  L.  85^ 
§  1,  D.  ife  reg.  JUT. 

XVIL 

3032.  The  Subject-Matier  of  the  following  ArHcles.  —  We  have 
explained  in  the  foregoing  articles  what  relates  to  the  c|Lpacity  or 
incapacity  of  making  a  will ;  and  it  now  remains  that  we  should 
inquire  who  are  the  persons  that  may  be  named  heirs  or  executors, 
or  receive  any  benefit  by  a  testament:  which  depends  on  knowing 
who  are  the  persons  that  have  not  this  right;  for  besides  them,  all 

24^ 
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others  have  it     And  there  are  two  sorts  of  persons  who  have  it 
not ;  those  who  are  incapable,  and  those  who  are  unworthy  of  it^ 

XVIIL 

3033.  Difference  between  the  IneapacUff  of  making  a  WiUj  and 
that  of  receiving  Benefit  by  one.  —  The  incapacities  of  making  a 
will,  and  those  of  receiving  benefit  by  one,  are  not  the  same ;  for 
there  are  persons  incapable  of  making  a  testament,  who  are  not 
incapable  of  receiving  benefit  by  one.  But  there  is  no  person  who 
is  capable  of  making  a  will,  who  is  not  likewise  capable  of  receiv- 
ing benefit  by  a  wilL  And  there  are  some  who  are  incapable 
both  of  the  one  and  the  other,  as  we  shall  see  by  the  following 
articles." 

XIX. 

3034.  Persons  incapable  of  making  a  Testament^  but  capable  of 
receimng  Benefit  by  one.  —  Persons  who  have  not  the  age  required 
for  making  a  will,  madmen,  those  who  are  both  deaf  and  dumb 
firom  their  birth,  prodigals  that  are  interdicted,  and  those  whom 
some  infirmity  renders  incapable  of  making  a  testament,  are  not 
for  that  incapable  of  being  named  heirs  or  executors,  or  of  receiv- 
ing any  other  advantage  by  a  testament.  For  although  they  may 
be  incapable  of  alienating  their  goods,  and  disposing  of  them,  yet 
nothing  hinders  them  firom  being  capable  of  acquiring  and  possess- 
ing goods.* 


3035.  Persons  incapable  both  of  the  one  and  the  other*  —  For^ 
eigners,  professed  monks,  and  persons  condemned  to  death,  are 
incapable  of  receiving  benefit  by  a  testament,  whilst  they  remain 
under  these  incapacities,  as  has  been  explained  in  its  place.^ 

y  See  the  articlefl  which  follow. 

'  See  the  following  articles.  We  may  remark  on  what  is  said  in  this  article,  that  all 
those  who  are  incapable  of  making  a  testament  are  likewise  incapable  of  receiving  anj 
benefit  nnde^a  testament;  that  althoogh  all  strangers  are  incapable  of  receiving  anj  ben- 
efit by  a  testament,  yet  it  may  happen  that  a  stranger  may  be  capable  of  making  a  testa- 
ment in  the  case  that  has  been  observed  on  the  third  article  of  the  fourth  section  of  Heirt 
and  Executors  in  general.  But  this  case  does  not  hinder  the  mle  from  being  tme  in  gen- 
eral ;  for  tiiat  stranger  cannot  make  a  testament  but  by  virtue  of  a  ^pensatkm  which 
suspends  his  incapacity,  but  does  not  make  it  to  oease  totally. 

*  See  the  seventh  article  of  the  second  section  of  Hein  and  Executors  in  general. 

^  See  the  ninth,  tenth,  and  eleventh  articles  of  the  second  section  of  Bars  and  Exeat- 
ion  in  general,  and  the  other  articles  there  cited. 
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XXL 

3036.  Bastards  capable  of  receiving'  Benefit  by  a  Testament.  -— 
Although  bastards  are  incapable  of  succeeding  to  intestates,  yet 
they  may  be  instituted  heirs  or  executors,  and  may  receive  any 
other  benefit  by  a  testament,  except  in  some  cases,  which  are  ex- 
plained in  their  proper  places.^ 

XXIL 

3037.  Oiildren  which  are  not  bam.  —  Children  who  are  not  yet 
born  may  be  instituted  heirs  or  executors  in  a  testament,  not 
only  by  their  fathers  and  mothers,  but  by  any  other  person,  and 
even  by  strangers.  They  are  likewise  capable  of  receiving  lega- 
cies, or  any  other  benefit  by  a  testament.^ 

XXIIL 

3038.  Children  which  are  not  conceived.  —  We  must  reckon 
among  the  number  of  those  who  are  capable  of  receiving  benefit 
by  a  testament,  children  who  are  not  as  yet  conceived,  and  who 
shall  be  bom.  For  not  only  may  the  parents  of  those  children  in- 
stitate  them  heirs  or  executors,  or  substitute  them  to  others,  but 
every  other  person  that  is  capable  of  making  a  will  may  name  for 
his  successor  a  child  which  shall  be  bom  of  the  marriage  of  such 
persons,  whom  he  is  desirous  to  gratify  in  this  manner,  although  he 
is  noways  related  to  the  said  persons.  And  this  institution  will 
have  its  efiect,  if  at  the  time  of  the  testator's  death  there  is  a  child 
conceived  of  this  marriage,  although  it  is  bom  only  after  the  said 
death.*  And  one  may  likewise  substitute  children  which  shall  not 
be  bora  until  a  great  many  years  after  the  death  of  the  person 
who  makes  the  disposition.' 

XXIV. 

3039.  One  may  institute  an  Heir  or  Executor j  without  naming 

*  See  the  eighth  article  of  the  aeoond  section  of  Hdn  and  Exeeutan  in  general,  and  the 
vticles  there  qnoted,  and  the  remarks  on  that  eighth  article. 

See  the  thirteenth  article  of  the  second  section  of  Ears  and  Execulon  im  general. 

*  Posthnmns  alienns  recte  h«rea  institoitnr.  /niT.  de  honor,  pota.  See  the  thirteenth 
tttide  of  the  second  section  of  Ban  and  Executors  in  general.  Snch  an  institntion  would 
^  as  it  were  conditional,  in  case  the  said  child  shoold  be  conoeired  at  the  time  of  the  tes- 
tator's death. 

It  is  Tery  nsnal,  in  fiiYor  of  contracts  of  marriage,  to  make  snch  institations  of  children 
^'^  ihall  be  bom  of  the  said  mairiage,  or  to  gire  some  advantage  to  the  males,  or  to 
the  eldest  children,  who  shall  be  bom  of  the  said  marriages. 

'  See  the  third  title  of  the  fifth  book. 
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him  expre$$ly^  des^noLmg  him  only  by  same  Distinguishing'  Qualiiy. 
—  It  is  not  neoesBaiy  for  the  institating  of  an  heir  or  executor,  that 
he  be  named  by  hU  name  in  the  testament ;  for  the  institation  will 
have  its  effeet  if  he  is  designated  by  his  quality,  or  by  such  cir- 
enmstanees  as  may  distinguish  him,  and  make  him  so  well  known, 
that  there  can  be  no  doubt  of  the  institution's  being  in  his  favor. 
As  if  the  testator  had  named  for  his  heir  or  executor  a  bishop,  a 
first  president,  an  attorney-general,  the  dean  of  a  chapter,  or  some 
other  person  who  may  be  distinguished  and  marked  out  piedsdy 
by  some  particular  quality  in  a  certain  place.* 

Bebiarks  on  the  Pbbceding  Article. 

3040.  What  is  said  in  this  text  of  an  institution  which  should 
be  made  in  terms  reproachful  to  the  heir  or  executor,  to  describe 
him  by  that  distinction,  has  not  been  set  down  in  the  article.  For 
beddes  that  in  all  appearance  it  nev^r  happens,  at  least  among  us, 
that  a  testator  should  be  willing  to  affront  his  heir  or  executor,  at 
the  same  time  that  he  leaves  him  his  estate,  it  might  so  fall  out 
that  a  father,  justly  irritated  against  his  son  because  of  his  disor- 
derly life,  and  yet  not  being  willing,  or  even  not  able,  to  disinherit 
him,  but  being  only  desirous  to  show  the  just  occasion  he  has  had 
in  his  lifetime  to  be  dissatisfied  with  this  son,  and  to  make  him 
sensible  of  his  anger  in  order  to  bring  him  back  to  his  duty,  should 
declare  in  his  testament,  that  although  his  son  had  rendered  him- 
self unworthy  of  his  succession  by  his  disorderly  life,  yet  fn  all 
that  he  names  him  his  heir  or  executor :  and  this  disposition  would 
not  be  null.*  But  if  the  heir  or  executor,  not  being  son  to  the 
testator,  was  instituted  with  some  reproachful  or  injurious  expres- 
sion or  description,  it  is  by  the  circumstances  that  we  ought  to 
judge  whether  such  an  institution  may  have  any  cause  which 
ought  to  make  it  to  subsist,  the  heir  or  executor  being  willing  to 
accept  of  the  succession,  or  whether  the  institution  is  so  far  con- 
trary to  reason  and  good  manners  that  it  ought  to  be  annulled. 

XXV. 

3041.  The  Heir  or  Executor  may  be  a  Person  unkmnm  to  the 
Testator.  —  One  may  likewise  name  for  his  heir  or  executor  an  tm- 

S  8i  quia  nomen  haredis  qnidem  non  dixerit,  led  indubitabili  signo  emn  demonstrnTe- 
lit,  quod  pene  nihil  a  nomine  distat,  non  tamen  eo  quod  contomeliiB  causa  lolet  addi,  r»r 
let  institndo.    L,  9,  \  B^D.de  hand.  itutU, 

*  L.  48,  i  1,  D.deheend.  ind. 
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known  person,  provided  that  the  testator,  1^0,  perhaps,  has  nerer 
seen  the  said  henr  or  executor,  points  ont  his  parson  by  snch  cir- 
camstances  as  may  make  him  easily  known;  as  if  it  is  the  son 
of  one  of  his  brotfiers,  or  other  near  relation,  whom  he  had  never 
seen  becanse  of  a  long  absence ;  or  even  a  stnmger  distiiq^oished 
by  some  mark,  snoh  as  some  particiilar  favor  which  tht  testator 
may  have  received  from  him,  and  which  he  explains  in  such  a 
manner,  that,  although  the  aathor  of  this  kindness  was  unknown 
to  him,  yet  this  circnmstance  may  afterwards  make  him  easily 
known.^ 

XXVL 

3042.  The  iMiMum  IMly  by  Reason  of  the  Ukcefiai$Uff  of  the 
Heir  or  Execuior.  —  If  the  testator,  in  the  naming  of  his  heir  or  ex* 
ecatoT,  should  express  himself  in  snch  an  obscure  and  equivocal 
manner,  that  it  is  not  possible  to  know  whom  he  intended  to  name 
for  his  heir  or  executes,  it  being  impossible  that  such  an  institu- 
tion can  have  its  effect,  it  would  remain  nulL  Thus,  for  example, 
if  there  are  two  persons  of  the  same  name,  who  aie  equally 
friends  to  the  testator,  and  he  should  name  one  of  them  to  be  his 
heir  or  executor,  but  in  such  a  manner  that  it  is  not  possible  to 
distingnish  which  of  the  two  he  means,  this  uncertainty  would  ex- 
clude both  the  one  and  the  other  from  the  succession :  ^  for  it  could 
not  be  said  that  both  those  persons  should  be  heirs  or  executors, 
since  the  testator  intended  only  one  of  them ;  and  it  oould  not  be 
said  of  either  of  the  two,  that  he  was  the  person  whom  the  tes- 
tator had  made  choice  of.  Thus,  in  this  case,  if  it  were  possible 
that  it  could  happen,  it  would  be  juster  to  leave  the  succession  to 
the  next  of  kin,  than  to  hazard  the  giving  of  it  to  one  of  the  two 
whom  the  testator  was  not  willing  to  have  for  his  successor;  and 
this  event  ought  to  be  imputed  to  the  testator's  want  of  exactness. 

Remarks  on  the  Preceding  Article. 

3043.  If  the  case  of  this  article  could  fall  out,  and  the  two  per- 
sona of  the  same  name  should  agree  among  themselves  to  divide 
the  succession,  could  the  next  of  kin  hinder  the  same  by  reason  of 
the  nullity  arising  from  the  uncertainty,  which  makes  it  impossible 

^Z.  II,  C.(feA(smf.  uiK.  ;—§«&. /iMt.0M/.;— 9.1.46,  Z>.0m/.    Seethe  foUowing  ai^ 
tide. 
*  L.  6S,  \l,D,de  hand.  uuf.    See  the  twenty-fifth  article  of  the  eleyenth  section  of 
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to  disooTer  which  of  the  two  is  the  heir  or  executor  ?     Or  might 
they  say  that  one  of  them  is  certainly  the  person  whom  the  testa- 
te had  called  to  his  succession,  and  that  therefore,  they  both  yield- 
ing to  one  another  reciprocally  the  right  that  each  of  them  might 
have  to  it,  their  agreement  among  themselves  would  have  the  eSfect 
of  rendering  the  succession  common  to  them  ?     Since  one  of  the 
two  is  certainly  called  to  the  succession,  and  gives  a  share  of  it 
to  the  other,  and  it  ought  to  be  indifferent  to  the  next  of  kin, 
who  is  deprived  of  the  succession  by  the  testament,  whether  it  ie> 
main  entire  to  one  alone,  or  whether  it  be  divided  among  twa 
But  since  the  quality  of  executor,  or  testamentary  heir,  cannot  be 
acquired  but  by  the  will  of  the  testator,  the  agreement  of  these 
two  persons  cannot  make  them  both  heirs  or  executors :  for  be- 
sides that  the  person  whom  the  testator  had  a  mind  should  be  his 
heir  or  executor  cannot  be  sure  himself  that  he  has  this  quality; 
it  is  most  certain  as  to  the  other,  not  only  that  he  cannot  be  heir 
or  executor,  but  likewise  that  he  cannot  he  coheir  or  ooexecator, 
since,  although  the  person  iiom  whom  he  derives  his  rig^t  riiouU 
be  acknowledged  for  the  true  heir  or  executor,  yet  he  cannot  make 
a  coheir  or  coexecutor,  who  shall  immediately  succeed  to  the  testa- 
tor in  one  half  of  the  succession.    And  the  said  conveyance  or  as- 
signment would  only  make  him  a  purchaser  of  that  moiety  of  the 
succession,  and  not  an  heir  or  executor  chosen  by  the  testator. 
Thus,  since  neither  of  the  two  can  be  certainly  heir  or  executor, 
nor  by  any  means  coheir  or  coexecutor,  such  a  disposition,  which  is 
impossible  to  be  executed,  ought  to  remain  nulL 

XXVIL 

3044.  Persons  Dkwarthy  cannot  receive  ainy  BeneJU  by  a  TVsts- 
ment  —  We  may  reckon  in  the  number  of  persons  who  cannot 
receive  any  benefit  by  a  testament,  those  who  have  rendered  them- 
selves unworthy  of  it  And  since  the  causes  which  may  have  this 
effect  have  been  explained  in  their  proper  place,^  and  there  is 
nothing  necessary  to  be  repeated  here,  it  is  sufficient  for  the  order 
of  the  subject-matter  of  this  section,  that  we  have  here  taken  no- 
tice of  it 

^  See  the  third  sectton  of  Hein  and  Executon  in  general. 
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SECTION    III. 

OF  THE    FORMS   AND   FORIIALITIBS    NBGE88ABY   IN    TESTAMENTS* 

3045.  We  call  those  things  forms  or  formalities  of  an  act,  which 
the  laws  have  established  to  be  proofs  of  its  verity,  and  thereby  to 
establish  its  validity.  Thus,  to  make  a  sale,  an  exchange,  a  lease, 
a  loan,  or  other  covenant,  which  may  have  its  e£fect,  it  is  necessary 
to  make  an  act  of  it,  that  is,  a  writing  which  may  explain  the  in- 
tention of  the  parties,  to  be  signed  by  them ;  or  if  one  or  other  of 
them  cannot  write  their  names,  that  it  be  made  in  the  presence  of 
a  Dotary  public  and  two  witnesses,  or  of  two  notaries  without  wit- 
nesses.* Thus,  to  have  a  right  of  mortgage  according  to  our 
usage,  a  covenant  signed  only  by  the  parties  would  not  be  suf- 
ficient ;  but  it  is  necessary  that  the  act  which  is  to  give  the  mort- 
gage should  be  passed  either  in  a  court  of  justice,  or  before  two 
notaries,  or  before  one  notary  and  two  witnesses.  Thus,  for  the 
validity  of  a  donation  that  is  to  have  its  e£fect  in  the  lifetime  of 
the  donor,  it  is  not  enough  that  the  act  thereof  be  written  and  exe- 
cuted in  the  presence  of  notaries  public,  but  it  is  moreover  neces- 
sary that  it  be  enrolled.^ 

3046.  We  see,  in  all  these  sorts  of  acts,  that  these  formalities 
have  been  invented  in  order  to  make  them  valid,  that  is,  to  make 
them  have  their  effect  by  the  proof  which  they  make  of  their  truth. 
But  if  it  is  necessary  in  all  sorts  of  acts  that  they  should  have 
some  formality  to  prove  their  truth  in  order  to  give  them  the  effect 
which  they  ought  to  have,  there  is  as  much  or  more  necessity 
that  an  act  so  serious  and  of  so  great  importance  as  is  a  testament 
should  be  accompanied  with  proofs  of  the  will  of  the  testator, 
which  may  not  only  remove  aU  suspicion  of  the  forging  of  another 
will  than  his,  but  which  may  give  also  his  testament  the  character 
of  a  will  well  concerted,  by  the  firmness  and  authority  of  which 
the  peace  and  quiet  of  the  families  that  are  interested  in  it  may 
he  established* 

3047.  It  was  upon  these  considerations  that  in  the  Roman  law, 
which  allowed  the  making  of  a  testament  by  word  of  mouth  and 

*  See,  touchixig  the  neoeasity  of  making  acts  in  writing,  the  remark  thathaa  been  made 
on  the  twelfth  article  of  the  fint  section  of  Cbvemmte,  and  the  preamble  of  the  lecond  sec- 
tiooofiVtj^. 

^  See  die  fifteenth  article  of  the  first  section  of  DonaHaiu. 
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wiihout  writing,  it  was  ordainedi  that  it  ootdd  not  be  made  with- 
out the  presence  of  seven  witnesses  above  fourteen  yeais  of  age, 
and  citizens  of  Rome.  And  the  same  number  of  witnesses  was 
likewise  made  necessary  ior  written  testaments. 

3048.  This  usage  as  to  the  number  of  seven  witnesses  is  {Mre- 
served  in  the  provinces  of  fVanoe  which  are  governed  by  the  Txmt- 
ten  law;  but  in  the  other  provinces  no  more  witnesses  aie  re- 
quired to  testaments  l^an  to  contracts,  and  two  witnesses  suffice 
with  a  notary  public,  or  two  notaries  without  other  witnesses. 
And  there  are  even  some  places  where  they  are  governed  by  the 
written  law,  where  the  same  formality  suffices  for  testaments. 
But  instead  of  this  great  number  of  witnesses,  some  customs  have 
prescribed  other  forms;  such  as  that  the  testators  shall  read  over 
and  over  the  testaments  which  they  have  dictated  to  the  notaries 
public,  and  that  express  mention  be  therein  made  that  tins  formal- 
ity hath  been  observed.  We  may  add,  as  to  what  concerns  the 
formalities  of  testaments,  that  by  the  ordinances  of  Orleans,  art 
27,  and  of  Blois,  art  63,  one  may  make  a  testament  before  a  cu- 
rate or  a  vicar,  instead  of  a  notary  public,  observing  therein  the 
usual  formalities. 

3049.  We  have  thought  fit  not  to  set  down  among  the  rules  of 
this  section  that  rule  of  the  Roman  law  which  requires  that  the 
witnesses  should  be  called  expressly  for  that  end.  This  formality 
was  judged  necessary  for  testaments  that  were  not  vinritten  ;^  but 
according  to  the  usage  in  France,  which  requires  that  the  testa- 
ment be  in  writing,  it  suffices  if  the  witnesses  are  present  at  the 
reading  and  signing  of  the  testament  And  although  the  notaries 
usually  make  mention  in  the  testaments  that  the  witnesses  have 
been  expressly  called  for  that  purpose,  yet  it  seems  that  the  testa- 
ment ought  not  to  be  null,  although  this  formality  was  omitted ; 
(or  it  is  always  certain  that  the  witnesses  have  been  desired  to  do 
this  office,  and  this  truth  is  sufficientiy  proved  by  their  presence  and 
signing.  And  we  see  even  in  the  Roman  law,  that  although  the 
witnesses  had  not  been  called  expressly  for  the  testament,  yet  it 
was  sufficient  to  acquaint  them  that  their  testimony  was  desired 
in  that  affidr.  Licet  ad  €diam  rem  riiU  rogati^  vel  collecHj  si  iamen 
ante  testi$nonium  eeriiorefUur  ad  testameniwm  se  adhibitas^  posse  eas 
tesHmanium  suum  recte  perhibere.    L,  21,  §  2,  D.  qui  tesUfac  poss. 

*  See  the  remaxka  on  the  only  article  of  the  foorth  lection. 
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Abt.  L 
3050.  Seven  WUiieeses  are  neeeseary  to  a  Testament  —  It  is  ne- 
cessary for  the  yalidity  of  a  testament,  that  the  testator  make  it  to 
be  lesd  in  the  presence  of  a  pnblic  notary,  and  of  seven  witnesses 
that  sign  it  with  him.  And  if  the  testatcnr  or  witnesses  know  not 
how,  or  are  not  able,  to  write,  it  is  necessary  that  mention  be  made 
thereof  in  the  testament^ 

IL 

305L  The  WUnesses  cmghi  to  befresent^  and  sign  if  they  can. — 
Ail  the  witneaees  ought  to  be  present  at  the  same  time,  and  in  the 
same  place  where  the  testament  is  made,  so  as  to  hear  the  whole 
tenor  of  the  testament  And  although  the  testament  had  been 
wntten  beCoce,  and  in  their  absence,  yet  it  is  sufficient  that  they  all 
be  present  to  hear  the  testament  read  in  presence  of  the  testator ; 
and  that  he  declare  to  them  that  the  said  testament  contains  his 
will,  of  which  the  said  writing,  together  with  their  uniform  testi- 
mony, is  to  make  the  proof;  and  that,  at  the  same  time,  without 
being  interrupted  by  other  business,  the  witnesses  see  the  testator 
sign  the  testament,  and  they  sign  it  with  him.^  For  it  is  by  the  sign- 
ing that  the  testament  is  to  be  accomplished,  and  to  have  its  form.® 

• 

*  Septem  (estibiu  adhibitis,  et  snbflcii^tioiie  testiom.  |  3,  Inst,  de  tat.  crd,  Si  uniu  de 
ttptem  testibas  defnerit,  vel  coram  testatore  omneti  eodem  loco  testes  sno,  vel  alieno  an- 
ddIo  noa  signaTerint,  jure  deficit  testamentom.  L.  12,  C.detestam.  Septem  testinm 
pneaentia  in  testaxnentis  reqairatnr,  et  snbscriptio  a  testatore  fiat  L.  28,  4  Ij  ^-  See 
the  foUowing  article. 

Instead  of  sealing  by  the  witnesses,  which  is  mentioned  in  this  law,  and  which  is  not  in 
ue  with  OS  except  in  some  places,  it  is  only  the  signing  of  the  witness  that  is  required, 
vbo  if  to  write  his  name  if  he  can,  and  is  able  to  sign ;  and  if  not,  the  notary  ought  to 
nuke  mention  of  it,  according  as  it  haa  been  directed  by  the  ordinance  of  Orlean$y  art  84, 
and  that  of  Bloia,  art.  165.    See  another  form  of  a  testament  in  the  seventeenth  article. 

The  rule  expluned  in  this  article  is  to  be  understood  according  to  the  usage  of  the 
prarinees  wfaieh  mrt  gOTeraed  by  the  written  law.  For  in  the  customs  so  great  a  number 
of  witaeeMs  ia  not  requtied,  aa  has  been  explained  in  tiw  preamble  of  this  section.  At 
to  which  it  is  to  be  obseryed  in  general,  on  the  formalities  of  testaments,  that  we  ooght  to 
observe  thoee  that  are  in  use  in  the  place  where  the  testament  is  made :  for  the  formali- 
tiei  being  different  in  dirers  places,  every  place  keeps  to  its  own ;  and  one  ought  not  to 
eet  them  aside  in  order  to  make  use  of  those  of  other  places,  which  perhaps  may  not  be 
known  there,  and  may  be  such  that  the  notaries  public  either  would  not  or  could  not  sub- 
Btitote  in  the  room  of  those  they  had  been  accustomed  to.  Thus,  every  place  having  a 
ngbt  to  keep  to  its  own  approved  usage,  and  which  has  passed  into  a  law,  it  is  sufficient 
for  die  validity  of  a  testament,  to  observe  therein  the  formalities  that  are  used  in  the  place 
vhere  it  is  made.     F.  /.  9,  C6d.  de  teaUm. 

**  L  21,  a  de  fettam. 

'  D.  1, 21.  See,  as  to  the  signing  by  the  testator  and  witnesses,  what  has  been  said 
^tereof  in  the  first  article. 

▼OL.  II.  25 
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UL 

3052.  7^e  Witnesses  aught  to  be  above  Fourteen  Tears  of  Age, 
—  The  witnesses  ought  to  be  above  fourteen  years  of  age,  and  to 
have  none  of  the  defects  or  other  causes  which  may  make  theii 
testimony  null  ;^  as  shall  be  explained  by  the  following  rules. 

rv. 

3053.  Women  ccmnot  be  Witnesses,  —  Although  women  may 
bear  witness  in  matters  of  fact  of  which  the  proofs  depend  on  the 
declarations  of  persons  who  may  happen  to  have  any  knowledge 
of  them,  even  in  crimes,  yet  they  cannot  be  witnesses  to  a  testa- 
ment.* For  there  is  this  difference  between  voluntary  acts  where  it 
is  necessary  to  have  witnesses,  and  the  other  cases  of  the  proofs  of 
facts,  that  in  these  we  are  not  at  liberty  to  choose  whom  we  will  to 
be  witnesses,  whereas  in  testaments  and  other  acts  the  choice  of 
the  witnesses  is  altogether  voluntary ;  and  therefore,  the  function 
of  bearing  witness  in  these  matters  being  more  natural  to  men,  it 
is  not  so  proper  to  take  in  women  among  them. 

V. 

3054.  Mad  Men^  Deaf  and  Dumb  Persons^  and  Brodigabj  cannot 
be  Witnesses. —  Mad  men,  deaf  and  dumb  persons,  and  prodigals 
who  are  interdicted,  cannot  be  witnesses  in  a  testament' 

VL 

3055.  Nor  Persons  noted  with  Infamy.  —  Persons  noted  with  in- 
famy cannot  be  witnesses  in  a  testament,  no  more  than  in  other 
acts.s  Thus,  all  those  who  have  been  condemned  to  any  punish- 
ment that  renders  them  infamous,  whether  it  be  that  the  sentence 
of  condemnation  expresses  the  note  of  infamy,  or  that  this  note  is 
a  consequence  of  it,  cannot  be  witnesses.  And  those  whose  pro- 
fession may  render  them  infamous  are  under  the  same  inca- 
pacity.** 

VIL 
8056.  Nor  Sbramgers  who  are  caUed  AUens. —  Strangers  who  are 

^  Bogatis  testibiii  septem  niimero,  dTiboa  BonumiB,  puberSnu  omnibvt.    L.  SI,  C  de 
lesUmL ;  —  §6,  Intt,  de  test,  ord. 
*  Neqne  mnlier.    ^  6,  Inst,  de  testam.  ord.  ;•—  Z.  20,  §  6,  Z).  91a  talam.Jac.  jmm. 
''46,  Irut.  de  test.  ord. ;  —  /.IS,  D.  qui  teatttm.fae.  poea. 
S  4  6,  ItuL  de  testam,  ord.;— I.  96,  D.  qui  teat./acposs. 
^  See  the  third  uid  fifth  articles  of  the  third  section  oi  Proofs. 
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called  aliens  cannot  be  witnesses  in  a  testament'  For  the  laws 
extend  the  incapacity  of  making  a  testament,  and  of  receiving 
benefit  by  a  testament,  to  that  of  being  a  witness  to  one.  And  it 
might  happen  that  the  stranger,  who  is  taken  to  be  a  witness, 
might  be  under  some  incapacity  which  was  not  known. 

VIIL 

3057.  T%e  Capaeiiy  of  the  Witness  is  considered  at  the  Time  cf 
making  the  Testament.  —  The  quality  of  the  witness,  by  which  we 
are  to  judge  if  his  testimony  ought  to  be  received,  is  considered 
only  at  the  time  of  making  the  testaipent ;  for  it  is  sufficient  that 
he  was  then  capable  of  being  a  witness.  And  the  incapacity 
which  had  preceded  the  testament,  but  which  had  then  ceased,  or 
which  happened  only  after  the  making  of  the  testament,  would  be 
no  hindrance  why  his  testimony  ought  not  to  subsist ;  for  it  was 
only  at  the  time  that  the  testament  was  made  that  he  performed 
the  function  of  a  witness.^ 

IX. 

3058.  I%e  Heir  or  EocecuJtar  cannot  be  a  Witness.  —  The  heir  or 
executor  named  in  a  testament  cannot  be  a  witness  to  it :  for  it  is 
his  own  affair;  and  he  is  the  principal  person  interested  in  the 
validity  of  the  testament."^ 

Beicarks  on  the  Preceding  Article. 

3059.  if  it  were  a  private  and  secret  testament,  made  in  the 
manner  which  shall  be  explained  in  the  seventeenth  article,  and  if 
the  testator  had  caused  it  to  be  signed  by  the  person  whom  he  had 
named  in  it  his  heir  or  executor,  taking  him  for  one  of  the  wit- 
nesses, the  better  to  conceal  the  contents  of  his  will,  would  this 
testimony  be  rejected?  and  would  the  testament  upon  this  ac- 
count be  null  ?  The  ground  of  doubting  of  it  is,  because  that  in 
these  kinds  of  testaments  the  witnesses  do  not  bear  testimony  to 
the  dispositions  made  by  the  testator,  which  are  unknown  to  them, 

'  Bogatis  testibiis  Mptem  nnmeio,  etmftiM  Bomanu.  L.  21,  C.  die  teitem.  Testes  adhiberi 
possnnt  ii  cam  qnibiu  testainenti  facdo  est    ^  6,  Ingt.  de  test.  ord. 

By  the  reason  of  the  rule  explained  in  this  last  text,  persons  condemned  to  any  pnnish- 
ment  whidi  imports  ciril  deatii  cannot  be  witnesses ;  which  is  likewise  extended,  by  the 
luage  in  France,  to  professed  monks. 

^  Z^.  22,  ^  1,  i>.  qui  tettam.fac.  pot$, 

*  l^2(},D,quitatam,fac.poMS.;—l.U,D.derA,dub.;'-l^y  C.de  te8tam.;S  11, 
^^'delmLanL 
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but  only  to  the  declaration  which  he  made  to  them,  that  tbey  were 
contained  in  the  writing  or  paper  sealed  up,  which  he  only  showed 
them,  without  reading  it  to  them.  Thus,  the  heir  or  executor,  who 
should  know  nothing  of  his  being  instituted  by  this  testament,  to 
which  he  was  called  to  be  a  witness,  would  not  bear  te^stimoay  to 
his  being  named  therein  heir  or  executor,  for  that  he  could  not 
know ;  but  only  to  the  bare  declaration  of  the  testator,  that  hb 
will  was  contained  in  that  secret  writing  or  paper  sealed  up ;  and 
which  he  might  bear  witness  to,  without  being  suspected  of  par- 
tiality in  his  testimony  by  reason  of  his  interest  under  the  wilL 
So  that  it  would  seem  that  the  motive  of  the  law,  which  rejects 
the  testimony  of  the  heir  or  executor,  would  cease  in  such  a  case 
as  this,  unless  there  were  some  particular  drcumstances  which 
might  make  some  alteration ;  and  that  therefinre  tiiis  institution 
might  upon  these  considerations  have  its  effect 

3060.  We  have  not  inserted  in  the  article,  that  the  legatees  may 
be  witnesses  to  a  testament,  as  the  text  bears  from  whence  it  is 
taken.  For  besides  that  it  seems  that  this  law,  among  the  Ro- 
mans, was  a  consequence  of  the  custom  which  they  had,  to  give 
always  something  to  the  witnesses  of  a  testament,  as  a  recom- 
pense for  the  favor  they  did  in  bearing  witness,  which  nevertheless 
would  extend  only  to  very  small  legacies,*  the  liberty  of  taking 
indifferentiy  for  witnesses  legatees  in  considerable  sums  seems 
contrary  to  the  general  rule,  that  no  one  can  be  a  witness  in  a 
case  where  his  interest  is  concerned,  as  has  been  explained  in  its 
proper  place ;  ^  neither  would  our  usage  approve  the  procuring  of 
witnesses  with  money :  for  although  the  integrity  of  witnesses  to 
a  testament  would  not  be  liable  to  suspicion  for  having  received 
some  acknowledgment,  as  would  be  the  integrity  of  witnesses  that 
bear  testimony  in  other  matters,  for  which  testimony  it  is  prohib- 
ited by  the  Roman  law,  as  well  as  by  ours,  to  take  or  give  any 
thing,®  yet  it  is  not  decent  that  we  should  purchase  with  money 
witnesses  to  a  testament  It  is  because  of  these  considerations, 
and  of  the  rule  which  requires  that  no  man  bear  witness  in  his 
own  affair,  that  in  many  customs  we  find  it  expressly  ordained, 
that  legatees,  and  others  interested  in  the  testament,  cannot  be 
witnesses  to  it  And  although  there  be  this  difference  between 
the  customs  and  the  written  law,  that  in  the  greatest  part  of  the 

•  V,  d.  I  U,  D.  de  reb.  dub.j^l  22,  C.  de  test. 

^  See  the  BixUi  article  of  the  third  eection  of  Proofi*  • 

*  ill,  4  1,  Z).  cfe  /^.  Oomd.  defalt.^  et  de  tenaL  Ubon, 
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cnstoms  there  is  Tequired  only  the  presence  of  two  witnesses,  with 
a  notary  public,  to  make  a  testament  valid,  whereas  seven  wit> 
nesses  are  required  by  the  written  law,  it  is  so  easy  a  matter  every- 
where to  fimd  witnesses,  that  there  is  no  occasion  to  engage  them 
to  it  by  legacies,  or  other  advantages.  And  it  might  even  happen 
more  readily  in  the  provinces  which  are  governed  by  the  written 
law,  than  in  the  customs,  that  a  testator  should  exhaust  his  estate, 
whether  by  a  testament,  or  even  by  a  codicil,  in  giving  many  con- 
siderable legacies ;  and  therefore  it  would  seem  to  be  of  too  great 
a  conaequenoe  to  admit  the  testimony  of  legatees  indifferently. 
And  since  the  validity  or  nuUity  of  the  testimony  of  legatees  ought 
not  to  depend  on  particular  drcumstances,  so  as  to  leave  it  to 
the  discretion  of  the  judge  to  admit  or  reject  it ;  and  since  it  would 
he  necessary  to  have  a  fixed  rule,  which  should  either  admit  or  re- 
ject without  distinction  the  testimony  of  all  legatees ;  it  would 
seem  more  just  to  reject  their  testimony,  since  there  can  be  no  in- 
convenience in  it,  and  there  might  be  some  in  admitting  it ;  and 
besides,  it  is  just  that,  if  the  testator  will  deprive  the  heirs  of 
blood  of  what  they  have  a  natural  right  to,  he  ought  to  take 
proper  measures  for  doing  it. 

3061.  Nbr  his  Children^  Father^  or  Brothers. — The  same  reason 
which  makes  the  testimony  of  the  heir  or  executor  to  be  rejected 
is  the  cause,  likewise,  why  we  do  not  receive  the  testimony  of  bis 
children,  his  father,  or  his  brothers ;  for  the  testament  being  the 
affair  of  the  heir  or  executor,  it  is  necessary  to  have  other  wit- 
nesses to  it  than  persons  who  are  so  nearly  related  to  him,  and 
who  of  themselves  may  be  interested  in  the  validity  of  an  institu- 
tion which  may  in  several  ways  turn  to  their  advantage.* 

Rbkabks  on  thb  Prbgedino  Asticle. 

3062.  Although  the  text  dted  is  restrained  to  children  that  are 
not  emancipated,  who  are  still  under  the  authority  of  the  same 
bther,  yet  it  seems  that  this  distinction  would  not  be  agreeable  to 
our  usage.  And  if  the  rule  did  not  extend  to  children  that  are 
emancipated,  as  well  as  to  those  who  are  not,  it  might  very  easily 
bappen  that,  since,  by  the  rule  which  shall  be  explained  in  the 
twelfth  article,  several  witnesses  may  be  taken  out  of  the  same 

■  f  10,  AK.  <b  (Htm.  «niM. 

25« 
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family,  all  the  witnesses,  or  the  greatest  part  of  them,  should  be 
the  father,  the  children,  or  brothers  of  the  heir  or  executor. 

3063.  If  the  witnesses  were  nndes,  first-cousins,  or  other  near 
relations  of  the  heir  or  executor,  would  their  testimony  be  re- 
ceived ?    It  seems  that,  the  law  having  made  mention  only  of 
brothers,  and  of  brothers   only   who   are  not   emancipated,  it 
has  not  rejected  the  testimony  of  other  near  relations.     As  to 
which  matter,  we  may  take  notice  of  a  difference  between  the 
effect  of  the  proof  by  witnesses  in  an  inquest,  or  in  an  information, 
and  the  effect  of  the  proof  by  witnesses  in  a  testament,  in  a  dona- 
tion, in  a  sale,  in  a  transaction,  or  other  contract    In  inquests  and 
informations,  there  is  often  only  the  bare  faith  of  the  witnesses 
which  makes  the  proof;  and  therefore  they  reject  in  them  the  wit- 
nesses who  are  relations,  as  has  been  explained  in  the  eighth  artide 
of  the  third  section  of  Proofs.    But  in  testaments,  and  in  contracts, 
the  principal  proof  consists  in  the  writing  signed  by  the  persons 
who  make  the  said  acts,  if  they  can  write,  and  by  the  notary;  so 
that  the  proximity,  which  in  inquests  and  informations  makes  the 
testimony  of  relations  to  be  rejected,  seems  not  to  be  of  the  same 
consequence  in  testaments,  or  in  contracts.     But  if  all  the  wit- 
nesses to  a  testament  were  uncles,  or  cousins-german  of  the  heir 
or  executor  to  a  testator,  who  could  neither  read  nor  write,  would 
the  validity  of  the  said  testament  be  without  dispute  ?     It  would 
seem  to  be  so  by  this  law,  which  rejects  only  the  testimony  of 
brothers ;  and,  on  the  contrary,  it  would  seem  to  be  otherwise  by 
the  general  rule,  which  rejects  the  testimony  of  near  relations;  and 
in  this  case,  the  will  of  the  testator  not  being  proved  by  his 
sign  manual,  it  is  the  more  necessary  that  the  fidelity  of  the  witp 
nesses  should  be  unexceptionable.     So  that  this  is  a  difficulty 
which  deserves  to  be  adjusted  by  some  rules,  unless  we  might  ex- 
tend to  it  that  of  the  ordinance  (1667,  tit  22,  art  11)  which  rejects 
the  testimony  of  relations.    But  this  ordinance  relates  only  to  in- 
quests, and  excludes  firom  giving  their  testimony  in  them  even  chil- 
dren of  second-cousins. 

3064.  We  may  likewise  remark,  on  the  same  subject,  another 
difference  between  testaments  and  contracts,  which  consists  in 
this,  that  in  contracts  the  parties  are  present,  and  that  their  mutual 
consent  is  sufficiently  proved  by  their  presence  and  signature,  if 
they  are  peraons  that  know  how  to  write,  or  by  the  signing  of  the 
notaries ;  so  that  the  witnesses  are  not  very  necessary,  unless  the 
truth  of  the  contract  be  called  in  question.    But  in  testaments  the 
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heirs  of  blood,  who  are  the  parties  concerned,  are  not  present,  and 
the  testator  disposes  of  his  effects  by  himself  as  he  thinks  good; 
which  the  law  does  not  aUow  him  to  do,  unless  he  observes  much 
greater  formalities  than  those  which  are  sufficient  for  the  proof  of 
contracts.  Thus,  it  seems  to  be  agreeable  to  the  spirit  and  intention 
of  the  law,  that  the  fidelity  of  witnesses  to  a  testament  should  be 
free  from  all  manner  of  suspicion ;  and  that  the  motive  of  the  law, 
which  requires  a  greater  number  of  witnesses  in  testaments  than 
what  is  necessary  for  any  other  proof,  seems  likewise  to  demand 
that  the  fidelity  of  the  witnesses  should  not  be  liable  to  suspicion 
by  reason  of  their  being  too  near  of  kin  to  the  heir  or  executor ;  as 
to  which  matter,  it  is  to  be  wished  that  there  were  some  fixed  and 
certain  rule. 

XL 

3065.  The  Father,  Children^  and  Brothers  of  the  Testator  cannot 
be  WUnesses,  —  Seeing  the  testament  is  the  affair  of  the  testator, 
as  well  as  of  the  heir  or  executor,  the  father,  the  children,  and  the 
brothers  of  the  testator  cannot  serve  as  witnesses  to  his  testament. 
And  in  this  matter  is  rejected  the  domestic  testimony  of  those  per- 
sons who  compose  all  of  them  together  only  one  fainily.® 

XIL 

3066.  Man^f  Persons  of  the  same  Family  may  be  Witnesses, — 
Several  persons  of  one  and  the  same  family  may  be  witnesses  to  a 
testament.  Thus,  the  father  and  several  of  his  children  may  render 
this  office  to  a  testator  ;p  for  if  they  are  all  equally  capable  of  this 
function,  their  rdation  among  themselves  is  no  obstacle  to  it 

XIIL 

3067.  A  Testament  may  be  made  at  any  Hour.  —  There  is  no 
hour  unseasonable  for  making  a  testament,  and  it  may  be  made 
at  all  hours  either  of  the  day  or  night^ 

"  f  10,  htL  de  tetL  ordin, ; — §  9,  Itut.  de  testam.  ord.  Since  all  the  dispoeitaons  of  tes- 
tunents  are  to  the  prejndice  of  Uie  lawftil  heirs,  it  la  not  very  natural  that  a  testator 
should  call  to  be  witnesses  to  his  testament  those  persons  whom  he  designs  to  exclude 
^'^^  his  snccession.  Bat  if  it  should  happen  that  a  son  shoold  complain  of  the  testament 
of  his  lather,  to  which  his  brothers,  who  had  great  advantage  by  the  said  testament,  had 
^leeii  called  to  be  witnesses,  the  role,  with  respect  to  him,  would  be  just  Bnt  if  the  next 
^'^  were  brothers  to  the  testator,  and  had  been  witnesses  to  a  testament  of  their  brother 
made  after  the  death  of  their  &ther,  it  would  seem  that  they  ought  not  to  complidn  of  a 
testament  whidi  they  had  approved  of  in  this  manner. 

'4  8,  /naf.  de  tat,  ordinand, ;  —  /.  22, 2>.  qui  tat  fin.  pott, 

^  £.  S8, 4  ft,  D.  ^'  tuLficpott, 
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to  discover  which  of  the  two  is  the  heir  or  executor  ?  Or  might 
they  say  that  one  of  them  is  certainly  the  person  whom  the  testa- 
tor had  called  to  his  snocession,  and  that  therefore,  they  both  yield- 
ing to  one  another  redprocaily  the  right  that  each  of  them  might 
have  to  it,  their  agreement  among  themselves  woold  have  the  effect 
of  rendering  the  snocession  common  to  them  ?  Since  one  of  the 
two  is  certainly  called  to  the  succession,  and  gives  a  share  of  it 
to  the  other,  and  it  ought  to  be  indifferent  to  the  next  of  kin, 
who  is  deprived  of  the  succession  by  the  testament,  whether  it  re- 
main entire  to  one  alone,  or  whether  it  be  divided  among  two. 
But  since  the  quality  of  executor,  or  testamentary  heir,  cannot  be 
acquired  but  by  the  will  of  the  testator,  the  agreement  of  these 
two  persons  cannot  make  them  both  heirs  or  executors:  for  be- 
sides that  the  person  whom  the  testator  had  a  mind  should  be  his 
heir  or  executor  cannot  be  sure  himself  that  he  has  this  quality; 
it  is  most  certain  as  to  the  other,  not  only  that  he  cannot  be  heir 
or  executor,  but  likewise  that  he  cannot  he  coheir  or  coexecutor, 
since,  although  the  person  from  whom  he  derives  his  right  should 
be  acknowledged  for  the  true  heir  or  executor,  yet  he  cannot  make 
a  coheir  or  coexecutor,  who  shall  immediately  succeed  to  the  testa- 
tor in  one  half  of  the  succession.  And  the  said  conveyance  or  as- 
signment would  only  make  him  a  purchaser  of  that  moiety  of  the 
succession,  and  not  an  heir  or  executor  chosen  by  the  testator. 
Thus,  since  neither  of  the  two  can  be  certainly  heir  or  executor, 
nor  by  any  means  coheir  or  coexecutor,  such  a  disposition,  which  is 
impossible  to  be  executed,  ought  to  remain  nulL 

XXVII. 

3044.  Persons  Unworthy  cannot  receive  any  Benefit  by  a  Testa- 
ment. —  We  may  reckon  in  the  number  of  persons  who  cannot 
receive  any  benefit  by  a  testament,  those  who  have  rendered  them- 
selves unworthy  of  it  And  since  the  causes  which  may  have  this 
effect  have  been  explained  in  their  proper  place,^  and  there  is 
nothing  necessary  to  be  repeated  here,  it  is  sufficient  for  the  order 
of  the  subject-matter  of  this  section,  that  we  have  here  taken  no- 
tice of  it 

^  See  the  third  section  of  Ban  and  ExeaOon  in  general. 
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SECTION    III. 

OP   THE   FORMS  AND   FORIIALITIBB   NBGE88ABY   IN   TESTAMENTS. 

3045.  We  call  those  things  forms  or  formalities  of  an  act,  which 
the  laws  have  established  to  be  proofe  of  its  verity,  and  thereby  to 
establish  its  validity.  Thus,  to  make  a  sale,  an  exchange,  a  lease, 
a  loan,  or  other  covenant,  which  may  have  its  e£fect,  it  is  necessary 
to  make  an  act  of  it,  that  is,  a  writing  which  may  explain  the  in- 
tention of  the  parties,  to  be  signed  by  them ;  or  if  one  or  other  of 
tiiem  cannot  write  their  names,  that  it  be  made  in  the  presence  of 
a  notary  public  and  two  witnesses,  or  of  two  notaries  without  wit- 
nesses.^ Thus,  to  have  a  right  of  mortgage  according  to  our 
usage,  a  covenant  signed  only  by  the  parties  would  not  be  suf- 
ficient ;  but  it  is  necessary  that  the  act  which  is  to  give  the  mort- 
gage should  be  passed  either  in  a  court  of  justice,  or  before  two 
notaries,  or  before  one  notary  and  two  witnesses.  Thus,  for  the 
validity  of  a  donation  that  is  to  have  its  e£fect  in  the  lifetime  of 
the  donor,  it  is  not  enough  that  the  act  thereof  be  written  and  exe- 
cuted in  the  presence  of  notaries  public,  but  it  is  moreover  neces- 
sary that  it  be  enrolled.^ 

3046.  We  see,  in  aU  these  sorts  of  acts,  that  these  formalities 
have  been  invented  in  order  to  make  them  valid,  that  is,  to  make 
them  have  their  e£fect  by  the  proof  which  they  make  of  their  truth. 
But  if  it  is  necessary  in  all  sorts  of  acts  that  they  should  have 
some  formality  to  prove  their  truth  in  order  to  give  them  the  effect 
which  they  ought  to  have,  there  is  as  much  or  more  necessity 
that  an  act  so  serious  and  of  so  great  importance  as  is  a  testament 
should  be  accompanied  with  proofs  of  the  will  of  the  testator, 
which  may  not  only  remove  all  suspicion  of  the  forging  of  another 
wiU  than  his,  but  which  may  give  also  his  testament  the  character 
of  a  will  well  concerted,  by  the  firmness  and  authmty  of  which 
the  peace  and  quiet  of  the  families  that  are  interested  in  it  may 
be  established. 

3017.  It  was  upon  these  considerations  that  in  the  Roman  law, 
"which  allowed  the  making  of  a  testament  by  word  of  mouth  and 

*  See,  toncliiiig  the  neoestity  of  making  acts  in  writing,  the  remark  thathaa  heen  made 
on  the  twelfth  article  of  the  firet  section  of  Owenanta,  and  the  preamble  of  the  lecond  sec- 
tion  of  Pro^. 

**  See  die  fifteenth  article  of  the  first  section  of  Donation. 


306  TBB  CIVIL  LAW.  [PART  IL  BOOK  UU 

into  writing  in  the  presence  of  witnesses,  there  may  happen  two 
kinds  of  difficulties  in  it.  One  is,  to  know  what  nnmber  of  wit- 
nesses may  be  sufficient  in  this  testament;  and  the  other  is, 
whether  the  witnesses  alone  are  sufficient,  without  a  public  no- 
tary, yicar,  or  curate,  or  some  other  public  officer. 

3076.  As  to  the  ordinary  number  of  witnesses,  the  law  dispenses 
therewith,  but  does  not  determine  how  many  are  absolutely  neces- 
sary. Quamvis  u  neque  legiHmum  numerum  tesiium  adkUmerinL^ 
Ought  there  to  be  five  witnesses  in  the  places  where  seven  are  re- 
quired in  any  other  testament  besides  a  military  one  ?  or  would 
two  be  sufficient  in  all  places,  as  they  are  in  many  ?  The  same 
reason  which  we  have  remarked  on  written  testaments  seems  to 
prove  that  two  would  be  sufficient,  seeing  that  number  suffices 
regularly  to  make  a  prooC^ 

3077.  As  for  the  other  difficulty,  whether  the  presence  of  a  no- 
tary, or  any  other  public  person,  be  necessary,  it  would  seem  that 
since,  in  proofs  by  witnesses,  whether  it  be  in  inquests  for  dvil 
matters,  or  informations  for  crimes,  it  is  necessary  that  the  wit- 
nesses do  give  their  testimony  in  the  presence  of  the  judge,  so 
likewise  it  should  be  necessary  that'  the  testimony  of  those  who 
are  called  to  be  witnesses  to  a  testament  should  be  in  the  presence 
of  a  public  notary,  curate,  or  vicar,  or  some  other  person  exercising 
these  functions,  unless  that  the  testament  were  signed  by  the  tes- 
tator :  for  otherwise  it  would  be  as  easy  to  find  out  two  witnesses 
to  sign  a  writing  which  might  be  easily  forged,  as  to  find  witnesses 
to  depose  to  a  will  that  is  not  written. 

3078.  We  do  not  pretend  to  give  here  these  remarks  for  rules, 
but  only  as  reflections  upon  the  principles  on  which  the  law  touch- 
ing this  matter  seems  to  depend,  and  to  give  a  reason  why  we 
have  conceived  this  article  in  general  terms,  without  marking  pre- 
cisely what  are  the  formalities  required  in  military  testaments. 
For  on  one  side,  seeing  these  testaments  are  in  use  with  us,  it  was 
necessary  to  take  notice  of  the  rule  concerning  them ;  and  on  the 
other  side,  we  could  not  pretend  to  fix  the  formalities  required  in 
them,  since  that  cannot  be  done  but  by  a  law ;  and  it  were  to  be 
wished  that  some  provision  were  made  therein. 

XVL 

3079.  Of  a  TettamefU  made  in  the  Time  of  a  Plague.— The  par- 

*  /fufiir.  de  mSit.  tatam. 

^  See  the  thirteenth  article  of  the  third  section  of  Ph^. 


TIT.  I.  BBC*'  III.]  TB8TAICBNTB*  989 

ticolar  hindranoes  which  may  happen  to  testators,  and  which  may 
make  it  impossible  for  them  to  observe  the  formalities  required  in 
testaments,  are  not  sufficient  to  dispense  with  the  observance  of 
them,  and  to  make  the  testaments  vaUd  where  they  ajre  wanting, 
for  this  pretext  would  have  two  mischievous  consequences.  But 
in  case  of  the  common  calamity  of  a  plague,  where  the  just  fpar 
of  danger  is  an  invincible  obstacle  to  the  formality  of  bringing 
together  the  witnesses  and  the  testator,  the  law  dispenses  there- 
with; and  it  is  sufficient,  without  assembling  the  witnesses  to- 
gether, to  communicate  to  them  separately  the  will  of  the  testator, 
and  to  make  them  sign  it  likewise  apart  But  as  to  the  number 
of  witnesses,  the  time  of  a  plague  does  not  dispense  therewith.* 

s 

Remarks  on  the  Preceding  Article. 

3080.  Although  the  text  cited  marks  precisely  enough,  that 
those  who  make  their  testament  in  a  time  of  plague  are  relieved 
only  from  the  formality  of  assembling  the  witnesses  together,  and 
not  as  to  their  number;  yet  several  interpreters  have  been  kA 
opinion  that  five  witnesses  were  sufficient  in  these  sorts  of  tes- 
taments, and  that  some  othei^formalities  might  be  dispensed  with 
therein;  which  has  occasioned  several  lawsuits.  But  we  have 
thought  proper  to  fix  this  rule  in  the  sense  of  the  law ;  for  when 
the  disposition  of  a  law  appears  to  be  certain  and  precise,  it  wanto 
DO  interpretation :  and  it  is  not  to  interpret  a  law,  but  to  make  a 
new  one,  to  dispense  with  the  number  of  witnesses  which  the  law 
has  not  dispensed  with ;  although  nothing  would  have  been  more 
natural  and  more  necessary  than  to  have  expressed  therein  the 
liberty  of  making  a  testament  with  five  witnesses,  if  it  had  not 
been  judged  necessary  to  have  seven.  The  giving  way  to  such 
interpretations,  according  as  every  one  might  imagine  to  be  just, 
would  take  away  all  force  from  iiie  rules,  and  would  throw  every 
thing  into  the  greatest  uncertainty.  It  is  enough  to  give  unto 
equity  that  extent  which  the  sense  and  spirit  of  the  law  might  re- 
qnire ;  especially  when  it  concerns  arbitrary  laws,  and  those  which 
have  regulated  the  precise  formalities  which  are  to  be  observed  in 
testaments.*  For  there  is  much  less  inconvenience  in  not  favor- 
ing testaments  contrary  to  the  rules  which  prescribe  the  formal- 
ities of  them,  than  in  slighting  these  forms ;  seeing  in  general  the 

*  See  the  fourth  article  of  the  second  section  of  the  B^im  of  Lam. 
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iraUities  of  testaments  have  no  otber  mconvenienoe  in  them  ttaa 
to  leave  things  in  the  natcural  order,  which  calls  the  heirs  of 
blood  to  the  successions,  and  to  oblige  the  testators  to  take  their 
measvures  aiight,  when  they  riiall  have  a  mind  to  change  the  said 
<»der. 

XVIL 

8081.  Secret  Testaments.'^ The  great  conseqaence  it  is  of  to 
testators,  and  to  their  families,  that  the  dispositions  which  they 
may  make  by  their  testaments  should  remain  secret  and  unknown 
to  every  body  besides  themselves  till  after  their  death,  if  they 
desire  it,  has  given  occasion  to  the  inventing  of  a  sort  of  tes- 
tament which  has  this  effect,  and  where  the  witnesses  give  a  cer- 
tain testimony  to  the  vriH  of  the  testator,  although  the  contents  of 
the  will  are  unknown  to  them.  And  it  is  this  sort  of  testament 
that  is  called  private  or  secret;  the  form  of  which  is  after  this  man- 
ner, that  the  testator  who  knows  how  to  read  and  write,  or  only  to 
read,  writes  his  testament  himself,  or  gets  it  vmtten  by  another, 
and  he  reads  it  over,  and  finding  all  the  contents  thereof  to  be 
conformable  to  his  intentions,  he  presents  this  writing,  folded  up 
and  sealed,  to  a  public  notary,  and  to  seven  witnesses  assembled 
together  at  the  same  time,  declaring  to  them  that  that  is  his  tes* 
tament,  but  without  suffering  them  to  read  it,  or  telling  them  what 
are  the  contents  of  it ;  and  having  signed  it  in  their  presence  upon 
the  back,  or  upon  the  cover,  if  he  knows  how  or  is  able  to  sign,  he 
gets  the  witnesses  or  the  notary  to  sign  it;  observing  what  has 
been  said  in  the  first  article  with  respect  to  the  testator  and  wit> 
nesses  who  cannot  or  are  not  able  to  sign*" 

Remarks  on  thb  Precedino  Article. 

3062.  Although  the  last  words  of  the  text  cited  seem  to  include 
the  testators  who  cannot  read,  yet  we  have  not  thought  fit  to  give 
them  this  sense ;  and  that  upon  two  considerations.  The  fintt  is, 
that  these  words,  si  lUeras  testator  ignorety  being  followed  by  these, 
vel  subseribere  neqiteai,  they  may  be  naturally  understood  of  him 


"  £.  SI,  C  de  tettam.  In  this  article  we  hare  xnade  use  of  the  words  fltded  and  teAd^ 
wUeh  are  te  laae  wMi  thoae  in  the  text  For  although  it  would  seem  bj  the  foUoviap 
words  of  the  text,  that  it  is  enough  if  the  testament  is  folded  up  or  put  under  a  eover,  yet 
it  is  usual  to  seal  it  And  it  is  necessary  so  to  do  when  the  testament  is  put  into  a  coTer 
signed  by  the  notary  and  the  witnesses ;  for  otherwise  it  would  be  easy  to  put  another 
testament  under  the  sariie  oofer. 
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who  cannot  write,  although  he  can  vead.  And  taking  them  in 
this  sense,  this  text  may  be  applied  to  two  cases ;  one,  where  the 
testator  does  not  know  how  to  write,  although  be  4caoW8  how  to 
read ;  and  the  other,  where  the  testator  can  write,  but  is  lundered 
from  signing  by  some  indisposition,  which  is  pointed  at  by  these 
words,  vel  subscribere  nequeaL  And  since  it  is  said  in  the  text, 
that  the  testator  may  get  his  testament  written  by  some  other  per- 
son, tins  clause  shows  clearly  enough  that  it  10  not  necessary  for  the 
testator  to  know  how  to  write,  provided  he  can  read.  The  second 
consideration  is,  that  there  would  be  too  many  inoonveniences  in 
confirming  the  secrd;  testaments  of  persons  who  oannot  read, 
since  it  may  happen  that  the  person  who  writes  their  testament 
for  them  may  abuse  the  trust  that  is  in  him,  and  write  things  quite 
different  frona  their  will ;  and  it  might  be  said  that  such  a  testament 
wonld  be  without  any  proof,  for  the  testator  himself  would  not  be 
perfectly  sure  that  it  was  his  will  which  had  been  written,  and  the 
witnesses  would  have  no  manner  of  knowledge  of  it  Thus,  such 
a  testament  would  be  contrary  to  the  spirit  and  intention  of  the 
laws.  For  they  requijre  formalities  in  testaments  for  no  other  rea^ 
son  but  to  give  a  perfect  assurance  that  what  they  contain  is  the 
will  of  those  who  make  them.  It  is  true,  that  a  testator  who 
knows  neither  how  to  wrke  nor  read  might  choose  for  the  writing 
of  his  testament  a  person  of  such  integrity,  that  there  might  be  no 
manner  of  doubt  that  his  will  was  written  very  faithfully ;  but  there 
would  still  remain  the  consequence  of  the  inconveniences  for 
those  persons  who  could  not  make  or  had  not  made  so  good  a 
choice ;  and,  in  general,  such  a  testament  as  this  would  be  without 
any  manner  of  proof,  since  it  would  depend  on  the  fidelity  of  one 
only,  witness,  that  is,  of  the  person  who  had  written  it 

3083.  Seeing  there  are  deaf  and  dumb  persons  who  know  how 
to  write,  there  is  nothing  hinders  why  they  may  not  make  their 
testament  after  the  manner  explained  in  this  article. 

XVIIL 

3064.  The  Marnier  of  Opening  a  Secret  Teitement  •— Since  the 
proof  of  a  testament  made  in  the  manner  explained  in  the  fore- 
going article  is  drawn  from  the  declaration  that  the  testator  has 
made  to  the  witnesses,  that  his  will  is  contained  in  the  writing 
which  he  produced  to  them,  it  is  necessary  for  this  proof  that,  after 
the  death  of  the  testator,  the  secret  writing  in  which  the  testament 
ought  to  be  contained  should  be  put  into  the  Hands  of  the  judge 

VOL.  u.  26 
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that  he  may  open  it,  after  the  witnesses  and  notary  have  been 
summoned  before  him  to  acknowledge  their  handwriting,  and  to 
bear  testimony  that  it  is  the  same  writing  which  the  testator  de- 
clared to  them  to  be  his  testament  And  after  it  has  been  vmfied 
in  this  manner,  it  is  then  opened.' 

XIX. 

3085.  VerificaHon  of  the  Signatures  before  the  Openifig.  —  If  any 
of  the  witnesses  had  not  signed,  or  if  some  of  those  who  did  sign 
are  either  dead  or  absent,  the  testament  ought  to  be  verified  and 
opened  in  the  presence  of  such  of  the  witnesses  as  are  to  be 
found,  and  who  have  signed  it,  and  of  the  notary,  if  he  is  not  dead 
or  absent.  And  if  either  the  notary  or  some  of  the  witnesses 
cannot  appear  before  the  judge  because  of  some  lawful  imped- 
iment, such  as  sickness,  the  verification  with  respect  to  them  should 
be  made  in  the  place  where  they  are.  But  if  all  of  them  are 
either  dead  or  absent,  and  it  is  necessary  to  open  the  testament 
without  delay,  the  judge  may  call  before  him  some  persons  of 
probity  who  are  well  acquainted  with  the  handwriting  of  the  no- 
tary and  witnesses,  and  after  proof  made  of  their  handwriting  he 
may  open  the  testament  And  this  verification  may  afterwards 
be  confirmed,  by  getting  the  notary  and  witnesses  who  had  been 
absent  when  the  testament  was  opened  to  own  and  acknowledge 
their  own  hands.^ 


3086.  Testament  of  a  Blind  Man.  —  Although  blind  men  can 
neither  write  nor  read,  nor  see  the  persons  who  are  present  at  the 
making  of  their  testament,  they  may,  notwithstanding,  make  a  will, 
as  well  as  other  persons  who  can  neither  write  nor  read ;  for  they 
may  signify  their  wiU  and  get  it  put  down  in  writing,  and  declare, 
in  presence  of  seven  witnesses  and  a  notary,  that  what  they  have 
got  reduced  into  writing,  and  which  shall  be  read  in  the  presence 
of  the  witnesses  and  notary,  is  their  testament;  which  shall  have 
its  effect,  being  signed  by  the  witnesses  who  are  able  to  sign,  and 
by  the  notary.    And  if  there  are  witnesses  who  cannot  or  are  not 


*  LL  A  et  5f  D.  tettam.  quemad.  aper, 

7  L.  6,  D.  tatam,  quemadmod,  aper,; — I  7,  eod.  We  haye  taken  no  mofe  of  this 
lerenth  law  than  what  agrees  with  our  usage,  which  does  not  easily  dispense  with  idte  sp- 
pearance  of  the  witnesses;  and  this  last  text  is  to  be  understood  onlj  of  the  case  where 
the  witness  can  by  no  means  appear  before  the  judge. 
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able  to  sign,  the  notary  shall  make  mention  of  it,  as  has  been  said 
in  the  fiist  article." 

XXL 

3087.  A  Sort  of  Testament  fit  for  aU  Persons^ — All  persons  who 
are  capable  of  making  a  testament  may  make  it  by  writing  it 
themselves,  or  getting  it  written  by  whom  they  will,  and  declaring, 
in  the  presence  of  a  notary  and  seven  witnesses  who  are  under  no 
incapacity  of  performing  this  function,  that  the  writing  which  shall 
be  read  in  their  presence,  and  in  presence  of  the  testator,  is  his 
testament,  and  signing  it  himself,  and  getting  it  to  be  signed ;  as 
has  been  said  in  the  first  two  articles.  And  it  is  this  sort  of  testa- 
ment that  is  the  most  common,  and  which  may  suit  the  blind,  the 
deaf,  and  the  dumb,  and  those  who  know  neither  how  to  write 
nor  read.* 

XXIL 

3088.  TJie  Testament  u  NfUl  if  U  wants  ani/ of  the  FornuUUies. — 
We  may  discern  by  the  rules  explained  in  tMs  section  what  are 
the  formalities  necessary  in  the  several  sorts  of  testaments,  and 
consequently  what  are  the  defects  which  may  render  them  null. 
And  there  remains  only  to  observe,  as  a  last  rule  concerning  these 
fomialities,  that  every  testament  in  which  any  of  the  formalities 
prescribed  by  the  laws  is  wanting  ought  to  be  annulled ;  since 
otherwise  it  would  be  to  no  purpose  to  ordain  them.^  Thus,  a 
testament  would  be  null  if  it  had  only  six  witnesses  in  places 
where  seven  are  required,  or  if  it  was  not  signed  by  the  testator  or 
by  the  witnesses  who  could  sign.  And  the  favor  of  the  persons 
who  are  called  to  the  succession  or  to  a  legacy  is  of  no  considera- 
tion at  all  to  dispense  with  the  formalities ;  for  it  would  be  neces- 
sary in  this  case  to  have  an  express  dispensation  from  the  laws ; 
and  they  have,  on  the  contrary,  expressly  declared,  that  the  prince 
himself  can  receive  no  benefit  by  a  testament  that  is  not  made  in 
due  form  of  law." 

'  L.B,  C.  qui  tat,  Jac,  pots.  We  see  in  tfais  text  the  two  ways  of  making  a  testament 
in  writing  or  without  writing.  Bat  seeing  by  the  usage  in  France  aU  testaments  onght  to 
be  in  writing,  and  in  presence  of  a  notary,  blind  men  may  with  much  more  reason  make 
their  testaments  after  the  manner  explained  in  this  article. 

*  See  the  texts  dted  on  the  first  and  second  articles. 

'  £.  1,  Z).  d!e  injutt.  rupt.  irr.Jaet.  tett. 

^  L.  7,  Cw  91a  tett,/ac,posi,;—l  3,  C,  de  te8tam.;—L  23,  D.  de  legat,  3. 
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Remarks  on  the  Preceding  Article* 

3089.  Some  interpreter  have  been  of  opinion,  that  the  mle  ex- 
plained in  this  article  ought  to  be  dispensed  with  in  legacies  left  to 
pious  uses,  and  that  they  ou^t  to  snbaist  even  in  a  testament 
that  has  only  two  witnessesy  and  even  although  one  of  the  two 
witnesses  was  only  a  wonoan.  And  they  have  likewise  extended 
the  favor  of  these  kinds  of  legacies  so  far  as  to  make  testaments 
valid  that  are  null  by  reason  of  other  defects,  much  more  essential 
than  formalities.  But  how  great  soever  the  favor  of  legacies  fc^ 
pious  uses  may  be,  yet,  the  laws  not  having  excepted  them  from 
this  rule,  they  are  necessarily  subject  to  it,  as  well  as  other  legacies 
that  are  as  favorable,  such  as  legacies  to  servants,  to  poor  rela- 
tions, or  to  other  indigent  persons,  or  legacies  left  In  consideration 
of  restitutions  which  the  testator  thought  himself  bound  to  make. 
The  liberty  of  making  such  exceptions  to  rules  exceeds  the  bounds 
of  interpretation ;  and  there  would  arbe  too  many  inconveniences 
from  this  license,  which  serves  only  to  multiply  lawsuits,  of  which 
we  have  store  enough  from  other  sources.  So  that  it  seems  more 
just  and  more  natural  to  keep  to  the  law,  and  to  prefer  to  the  lib- 
erty of  breaking  in  upon  it  the  necessity  of  having  fixed  roles,  and 
to  wait  till  a  provision  is  made  by  some  other  law  in  favor  of  leg- 
acies to  pious  uses,  if  it  is  necessary ;  and  the  rather,  because  tes- 
tators, if  they  are  afraid  lest  some  nullities  should  destroy  the  leg- 
acies which  they  have  left  in  their  testaments  to  pious  uses,  have 
two  ways  to  provide  against  it;  one,  which  is  the  surest  way,  is 
for  themselves  to  execute  their  good  intentions,  and  to  give  their 
charity  in  their  lifetime,  rather  than  to  leave  it  to  be  taken  after 
their  death  out  of  an  estate  which  will  be  no  longer  theirs ;  and 
the  other  way  is,  to  take  good  advice  in  making  their  testaments. 


SECTION    IV. 

OP   THE   CODIGILLARY   CLAUSE. 


3090.  Definition  and  Use  of  the  (hdidUa/ry  Clause.—  Seeing  the 
most  skilful  testators  may  sometimes  doubt,  and  have  reason  to 
fear  lest  there  be  nullities  in  their  testaments ;  as  if  any  one  of  the 
witnesses  should  happen  to  be  under  some  incapacity  of  bearing 
testimony,  which  the  testator  was  ignorant  of,  or  for  other  causes  ; 
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many  testators  therefore  nse  this  precaution,  for  tiie  greater  seen- 
rity  of  baling  their  wills  execoted,  to  add  to  their  testaments  this 
clause,  which  is  caUed  codicillaiy,  whereby  they  ordain,  that,  if 
their  will  cannot  be  valid  as  a  testament,  it  may  be  valid  as  a 
codicil,  or  otherwise  in  the  best  form  that  it  can  be  valid.*  And 
this  clause,  expressed  in  a  testament,  hath  this  effect,  that  whereas 
were  it  wanting,  and  there  should  happen  to  be  in  the  testament 
some  nullity,  it  would  not  be  valid  even  as  a  codicil  ;^  this  clause, 
being  added  to  the  testament,  gives  it  the  natore  and  validity  of  a 
codicil,  provided  that  it  have  all  the  formalities  necessary  in  codi- 
cils, and  that,  for  example,  if  there  were  some  witnesses  whose 
testiincHiy  onght  to  be  rejected,  there  should  remain  five,  at  least, 
whose  testimony  ooght  to  be  received ;  because,  as  shall  be  said  in 
its  proper  place,  five  witnesses  are  necessary  to  a  codicil.*' 

Remarks  on  the  Preceding  Paragraph. 

3091.  Although  it  is  not  said  in  the  laws  cited  on  this  paragraph, 
that,  to  make  a  testament  valid  as  a  codicil,  it  ought  to  have  the 
fonnalities  requisite  to  a  codicil ;  yet  it  cannot  be  doubted,  that,  if 
the  formalities  requisite  to  a  testament  are  wanting,  it  ought  to 
haye  those  that  are  necessary  to  a  codicil ;  because  otherwise  it 
would  not  be  as  a  codicil  that  it  would  be  valid.  But  it  might  be 
said,  that,  however  defective  the  testament  might  be,  it  ought  to 
vahmt ;  which  is  neither  equitable  nor  conformable  to  the  spirit 
and  intention  of  the  laws,  which  have  received  this  way  of  supply- 
ing the  want  of  formalities  in  a  testament ;  for  these  laws  are  not 
made  to  give  testators  the  liberty  of  making  their  testaments  valid, 
although  they  be  defective  in  the  forms,  by  saying  only  that  they 
will  have  them  to  have  their  effect  such  as  they  are.  But  the 
principle  of  these  laws  is,  that,  since  it  is  free  for  every  person  that 
can  make  a  will  to  make  it  either  in  the  form  of  a  testament  or 
of  a  codicil,  it  is  consequently  free  for  them  to  give  to  an  act 
which  cannot  be  valid  as  a  testament  the  validity  of  a  codicil,  if 
it  can  have  the  effect  of  one.  But  this  must  agree  with  that  other 
general  principle  in  the  matter  of  testaments  and  codicils,  that  in 
these  two  sorts  of  dispositions  it  is  necessary  to  observe  the  for- 
malities prescribed  by  the  laws.    From  whence  it  follows,  that  no 

Hem. 

*  L.  1,  Z).  dejure  eodicOl.;  —/.  8,  \l,C.de  codiciB. 

*  See  thofmirtoeBtfa  Article  of  the  lint  section  of  Cb<fidZ9. 

26  • 
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act  can  be  valid  as  a  codicil,  nnless  it  has  the  fonnalities  of  one. 
Thus,  since  the  use  of  the  codicillary  clause  presupposes  on  one 
side  the  liberty  of  making  either  a  testament  or  a  codicil,  and  on 
the  other  side  the  necessity  of  making  a  disposition  in  due  form, 
the  said  clause  implies  two  intentions  that  the  person  has  who 
puts  it  into  his  testament  The  first,  which  is  pure  and  simple,  is 
the  intention  to  make  a  testament ;  the  other  is  conditional,  that 
if  this  act,  which  he  makes  as  a  testament,  cannot  have  the  effect 
of  one,  it  may  be  a  codicil.  And  it  is  by  this  second  will  that  the 
act,  which  without  this  clause  would  be  a  null  testament,  for 
want  of  the  formalities  necessary  to  a  testament,  will  subsist  as  a 
codicil,  provided  that  it  have  the  nature  of  one,  that  is,  that  it 
have  the  formalities  requisite  to  one ;  because  these  formalities, 
joined  to  this  second  will  of  the  testator,  make  this  act  to  be  in 
effect  a  true  cddicil ;  whereas,  if  a  testator,  having  a  mind  to  make 
a  testament  without  this  clause,  had  called  only  five  witnesses  to 
it,  or,  having  a  mind  to  make  a  codicil,  has  called  only  four,  he 
would  have  made  neither  testament  nor  codicil.  For  in  the  first 
case,  having  a  mind  to  make  only  a  testament,  he  would  have 
made  it  null ;  and  having  no  mind  to  make  a  codicil,  it  could  not 
be  said  that  he  had  made  what  he  had  no  intention  to  make. 
And  in  the  second  case,  the  act  which  should  be  attested  only 
by  four  witnesses  would  be  neither  testament  nor  codiciL 

3092.  It  is  upon  these  considerations  that  the  invention  of  the 
codicillary  clauses  has  been  founded.  And  if  their  use  were  now- 
a-days  limited  to  the  giving  the  validity  of  codicils  to  testaments 
in  which  these  clauses  are  expressed,  this  matter  would  be  plain 
and  easy.  But  the  different  provisions  that  we  see  concerning 
this  matter  in  the  Roman  law,  and  the  comments  of  interpreters, 
have  occasioned  a  great  deal  of  confusion  and  uncertainty  in  it, 
and  have  given  rise  to  many  difficulties,  which  for  many  ages 
past  have  occasioned  many  lawsuits  in  the  provinces  w^hich  are 
governed  by  the  written  law.  And  since  it  is  impossible  to  under- 
stand aright  these  difficulties  without  an  exact  explication  of  all 
that  is  essential  in  this  matter  of  the  codicillary  clauses,  we  shall 
endeavour,  for  the  giving  some  light  to  it,  to  explain  here  the  rise 
and  progress  of  the  use  of  these  clauses,  in  order,  to  discover  in 
these  sources  the  causes  of  the  difficulties  which  perplex  this  mat- 
ter, and  the  principles  which  may  put  an  end  to  them. 

3093.  The  origin  of  the  codicillary  clauses  has  been  a  natural 
consequence  of  the  intricate  formalities  which  the  Roman  law 
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quired  in  the  making  of  testaments ;  and  tiiese  fonnalities  pro- 
ceeded from  the  liberty  they  had  at  Rome  to  make  a  testament 
without  writing.*  For  since  it  was  necessary  that  the  remem- 
brance of  the  testator's  will  should  be  preserved  withont  wfiting, 
and  only  by  the  fidelity  of  the  witnesses  whom  he  had  called  to 
be  present  at  his  declaring  it ;  it  was  bnt  reasonable  not  to  snifer 
such  a  serious  act  to  be  made  cnrsorily  in  the  presence  of  two  wit- 
nesses, met  with  by  chance ;  and  it  was  for  this  reason  that  it 
was  ordained  that  there  should  be  seven  witnesses,  citizens  of 
Rome,  called  on  purpose,  and  that  they  should  be  present  at  the 
making  of  the  testament,  and  during  the  whole  time  of  the  act, 
and  without  interruption.  And  to  make  the  testament  more  au- 
thentic, they  added  to  these  formalities,  that  the  testator  could 
not  institute  an  heir  or  executor,  or  leave  legacies,  but  by  using 
certain  expressions,  and  that  the  said  dispositions  in  other  terms 
should  be  null.^  And  although  these  formalities  were  less  neces- 
sary in  written  testaments,  yet  they  were  observed  likewise  in 
them  by  a  kind  of  tradition  or  custom,  as  well  as  in  those  which 
were  made  by  word  of  mouth,  and  without  writing,  and  which 
were  called  nunaqhUive  testaments ;  for  they  kept  the  use  of  these 
two  sorts  of  testaments,  written  and  unwritten. 

3094.  Seeing,  therefore,  the  number  of  witnesses,  and  these  other 
formalities,  made  the  way  of  making  a  testament  very  difficult, 
^d  that  those  who  made  their  testaments  with  the  greatest  exact- 
ness might  be  easily  deceived  in  them,  an  expedient  was  thought 
of  to  supply  the  want  of  formalities,  by  adding  to  the  testament  a 
codicillary  clause.  And  the  effect  of  this  clause  was  given  even  to 
some  testaments,  where  it  was  judged  that  the  expressions  of  the 
testators  might  supply  the  want  of  it ;  and  this  gave  occasion  to 
several  rules.  For  on  one  side  we  see,  in  some  laws,  that  the  de- 
fective testament  cannot  be  valid  as  a  codicil,  but  in  the  cases 
where  the  testator  declares  expressly  that  that  is  his  intention. 
^  non  vahnt  (testamentum)  ea  scriptura  qtuim  testametUum  esse 
vokU^  codiciUos  nonfaciet^  nisi  hoc  expressum  est  L,  41,  §  3,  i>.  (fe 
^^.  etpupUL  subst.  Nisi  id  iUe  complexus  sit,  ut  vim  etiam  codi- 
(^iOorum  scriptura  debeat  obtinere.  L,  8,  §  1,  (7.  (2e  codic.  And 
this  expression  was  so  necessary,  that  it  is  said  in  one  law,  that 
the  legacy  even  of  liberty  to  a  slave  was  null,  if  the  nullity  of  the 

*  §  vb.  InU.  de  tatam,  ord.;—l  21,  f  2,  C  de  tedam, 

^  V.  Olp.  tU,  1 ;  — /.  15,  a  dB  te8L;^l.  26,  eod.,—l  21,  C.  de  Ugat.;^l  2,  C.oommm. 
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testament  was  not  repaired  by  the  expression  of  the  oodidDary 
clause.     Si  pure  non  subsistU  testamentumj  in  hoc  nee  Kbertaies 
{cum  non  futsse  adjectum,  ut  pro  codiciUis  scriptum  vtUeret^  pnh 
ponai)  recte  datas  constabU.     L.  11,  C.  de  test,  manum.     But  on 
the  other  side,  there  axe  other  laws  which  give  the  effect  of  codidls 
to  testaments  defective  in  point  of  form,  altiiongh  the  oodicillaiy 
clause  was  not  therein  inserted.     Thus,  we  see  in  a  law,  that  a 
testator  having  declared  in  his  testament  that  he  had  written  it 
without  the  help  of  any  lawyer  to  assist  him  in  observing  the 
formalities,  dioosing  rather  to  follow  what  his  reason  dictated  to 
him,  than  to  subject  himself  to  the  trouble  of  a  nice  observation 
of  all  these  formalities,  and  judging  that  if  he  erred  in  any  one  of 
them,  yet  the  will  of  a  person  in  his  right  senses  ought  to  be  held 
for  just  and  lawful ;  it  was  decided  that  these  expressions  should 
have  the  same  effect  as  an   express  codiciUaiy  clause.     Luaus 
TUius  hoc  meum  testatnentum  scripsi  sine  uUo  jurisperUo^  rationem 
animi  mei  potius  secutus^  quam  nimiam  et  miseram  diUgentiam.    El 
si  minus  aliquid  legitime^  minusve  perite  fecero^  pro  jure  kgiHmo 
haberi  debet  hominis  $am  voluntas  ;  deinde  heredes  instOuU.     Qho- 
situm  est  J  intestati  ejus  bonorum  possessions  petita,  an  portiones  ad' 
scriptce  ez  ca/usa  Jidei  commissi  peti  posswU  ?  respondi^  secundmn  ea 
quce  proponerentuTf  posse.     L.  88,  ^  ult,  D.  de  legal.  2.     Thus,  we 
see  that  other  laws  give  the  effect  of  codicillary  clauses  to  expres- 
sions that  mark  the  testator's  desire  that  his  will  should  be  ex- 
ecuted ;  as,  for  example,  if  it  was  said  in  a  testament,  that  the 
testator  desired  it  might  subsist  in  whatever  manner  it  could 
have  its  effect    Ex  his  verbis^  qum  scriptura  pater-famUias  addidU^ 

t6vttj¥  rfj^  dioBrfKifv  fiovXofuu  c2nu  KvpUof  cirl  irdtrtft  cfovolar.      Ebc  testomefl^ 

tum  volo  esse  ratum  quacunque  ratione  poterit ;  videri  eum  vobdsse 
omnimodo  valere  ea  quoe  reUqmt^  etiamsi  intestatus  decessisseL  L. 
29,  §  1,  D,  qui  test.  fac.  poss.  Or  if  a  testator  had  said,  that,  in 
case  his  dispositions  could  not  be  valid  as  a  testament,  he  en- 
treated those  who  should  succeed  to  him  as  dying  intestate  to 
execute  his  intention.  Ex  testamento  quod  jure  non  valet^  nee  fidei 
commissum  quidem^  si  non  ab  intestato  quoque  succedentes  rogati 
probentwTy  peti  potest.  L.  29,  (7.  de  jidei  com.  It  may  be  farther 
added  on  the  same  subject,  that  we  see  in  another  law,  IJiat  the 
bare  consideration  of  the  singular  affection  of  the  testator  towards 
a  legatee,  and  of  the  quality  of  a  legacy  that  is  favorable  in  its 
own  nature,  makes  the  codiciUary  clause  to  be  supplied  in  a  testa- 
ment that  is  null,  in  order  to  oblige  the  children  of  the  testator, 
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liiB  bdrsy  to  acquit  this  legacy.  In  testamentum  quod  perfecfum 
lum  erati  alumna  nuB  KberkUem  et/idei  commissa  dedU :  cum  omnia 
tU  ab  nUestaio  egissent^  qwesU  imperaior^  an  ut  ex  causa  fidei  com' 
mm  mamimissa  fidssei?  et  interlocuius  est  EHamsi  nihil  ab 
nUestato  pater  petOssetj  pios  iamen  filios  debuisse  manumuitere  earn 
qmm  pater  dUexisset  Promtnciavit  igitur  recte  earn  manumis" 
sam :  et  ideojidei  commissa  etiam  ei  prastandcu  L.  38,  D,  de  fidei 
eonm,  UberL 

3095.  All  these  examples,  and  some  others  that  are  to  be  met 
with  in  other  laws,  have  given  occasion  to  the  interpreters  to  i^p- 
ply  in  many  cases  the  codicillary  clause ;  and  some  of  them,  even 
those  of  the  first  rank,  have  been  of  opinion  that  this  codicillary 
clause  may  be  supplied  in  all  testaments,  as  being  implied  in 
them,  because  it  is  inserted  in  the  greatest  part  of  them,  and  it  is 
the  iatention  of  all  testators  that  their  wills  should  have  their  effect 
as  mnch  as  is  possible. 

3096.  These  first  remarks  are  sufficient  to  let  us  see  from 
whence  the  use  of  the  codicillary  clauses  has  sprung,  what  has 
been  the  progress  thereof,  and  that  this  progress  was  not  made 
without  having  many  lawsuits  upon  the  bare  questions,  whether 
testaments  in  which  are  found  some  nullities  may  subsist ;  wheth- 
er by  the  effect  of  any  expression  whiA  may  serve  as  a  codicil- 
lary dause,  or  in  consideration  of  the  qualities  of  the  legacies,  or 
other  circumstances.  But  besides  these  kinds  of  difficulties  or 
qnestions,  there  are  others  of  another  sort,  which  relate  to  the  ef- 
fect that  codicillary  clauses  ought  to  have  when  they  are  in  tes- 
taments. And  for  the  right  understanding  of  the  nature  of  these 
qnestions,  we  must,  in  the  first  place,  remark  what  has  been  said 
in  the  preamble  of  the  title  of  Testaments  concerning  the  difference 
which  is  made  in  the  Roman  law  between  testaments  and  codi- 
cils ;  which  consists  in  this,  that  in  a  testament  one  may  institute 
an  heir  or  executor,  and  give  legacies,  and  that  in  a  codicil  one 
can  only  bequeath  legacies,  but  not  institute  an  heir  or  executor.® 
And  we  must  likewise  observe  a  second  use  of  codicils  in  the  Ro- 
man law,  which  consists  in  this,  that  although  one  cannot  insti- 
tute an  heir  or  executor  by  a  codicil,  yet  in  it  the  testator  may  dis- 
pose indirectly  of  the  succession,  by  entreating  or  requiring  his 
next  of  kin,  who  has  right  to  succeed  ab  intestato^  to  restore  it  to 
the  person  whom  he  names  in  the  codicil ;  which  hath  this  effect. 
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that  the  next  of  kin,  who  is  desired  or  required  by  a  oodidl  to 
restore  the  succession  to  another  person,  is  obliged  to  restore  it 
to  him,  reserving  to  himself  a  fourth  part  of  the  estate  which  the 
law  gives  to  heirs  or  executors  who  are  overburdened  with  legacies 
and  fiduciary  bequests.^  So  that,  according  to  the  Roman  law, 
one  may  and  may  not  make  an  heir  or  executor  by  a  codidl, 
which  depends  on  the  manner  in  which  he  expresses  himself 
therein.  For  if  the  testator  should  make  use  of  those  terms  w^hich 
the  Roman  law  calls  direct  and  imperative^  as  when  one  says, 
Titius  hcsres  esto^  that  such  a  one  be  my  heir  or  executor^  this  kind 
of  expression,  which  was  proper  only  in  testaments,  would  be  of 
no  use  in  a  codicil.  But  if  the  testator  in  his  codicil  should  make 
use  of  those  expressions  which  the  same  laws  call  oblique  or  inS' 
rect<i  which  are  in  terms  of  entreaty  or  request,*  as  if  one  should 
say,  I  entreat  my  heir  to  restore  my  inheritance  to  such  a  one;  this 
turn  of  expression,  which  does  not  institute  directly  for  heir  or  ex- 
ecutor the  person  to  whom  the  testator  is  desirous  to  leave  his  es- 
tate, but  which  is  addressed  to  the  heir  to  entreat  him  to  restore  it, 
makes  a  fiduciary  bequest,  that  is,  a  disposition  which  he  who  ex- 
presses himself  in  this  manner  recommends  to  the  faith  and  in- 
tegrity of  his  heir  at  law,  or  next  of  kin,  and  which  obliges  him  to 
execute  this  will.  • 

3097.  By  the  opening  of  this  gap,  which  gave  to  these  oblique 
or  indirect  words  the  virtue  of  making  an  heir  or  executor  in  a 
codicil,  there  remained  no  other  difference  between  an  institution 
in  indirect  terms  by  a  testament,  and  this  institution  in  indirect 
terms  by  a  codicil,  except  that  the  heir  or  executor  named  in  the 
codicil  being  to  receive  the  succession  from  the  hands  of  the  heir 
at  law,  who  is  desired  to  restore  it  to  him,  he  had  only  three  fourth- 
parts  of  the  estate,'  whereas  he  that  was  instituted  heir  or  exec- 
utor directly  by  the  testament  had  the  whole.  Thus,  there  might 
arise  from  all  these  principles  a  doubt  whether  the  codicillary 
clause,  being  in  a  testament  that  is  null,  and  which  caUs  to  the 
succession  another  than  the  heir  of  blood,  could  have  the  effect 
of  making  this  testament  to  be  considered  as  a  codicil  w^hich 
should  contain  a  fiduciary  bequest  of  the  inheritance :   that  is, 

'  Z.  2,  4  uU.  D.  dejur.  codtciU. ; — f  2,  Inst,  de  codiciR.  idem ;  —  v.  1 12,  S  1,  D.deinjtist. 
rupt.  irr.fad.  test.; — /.  2,  C.  de  codic. 

•  Verba  directa,  §  2,  Inst,  de  codic;  —  verba  infiexa,  /.  15,  C.de  testctm.; — Tcrba preca- 
ria,  /.  41,  4  3,  D.  de  vtdg.  et  pup. ;  —  /.  2,  C,  comm.  de  legal, 

^  See  the  fourth  title  of  the  fifth  book. 
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whether  this  clause  would  give  to  the  said  testament  the  same 
effect  that  a  codicil  would  have  had,  in  which  the  testator  had  en- 
treated his  heir  at  law  to  restore  the  inheritance  to  the  person  that 
is  instituted  heir  or  executor  in  this  testament  that  is  null ;  or 
whether  this  clause  ought  to  have  no  other  effect  than  to  make 
the  testament  valid  as  a  bare  codicil,  which  should  contain  no 
manner  of  fiduciary  bequest  of  the  inheritance,  and  whether  it 
would  make  the  testament  valid  only  as  to  the  legacies,  and  other 
particular  dispositions  that  may  be  made  by  a  codicil,  since  with 
respect  to  the  inheritance  there  was  wanting  in  this  testament  the 
expression  of  the  entreaty  to  the  heir  at  law  to  restore  it  to  him 
that  was  instituted,  in  case  the  testament  should  be  found  null. 
But  it  was  judged  that  the  codicillary  clause  supplied  the  want  of 
this  expression.     And  we  see  in  many  laws  that  this  clause  had 
the  effect  of  making  the  testament  that  was  null  to  be  considered 
as  a  codicily  which  should  contain  the  fiduciary  bequest  of  the  in- 
heritance, and  that  the  heir  at  law  was  obliged  to  restore  it  to  him 
who  was  named  heir  or  executor  by  the  testament  that  was  null, 
but  which  subsisted  by  virtue  of  the  codicillary  clause.     And  the 
said  heir  at  law  had  only  his  fourth  part  of  the  inheritance,  togeth- 
er with  that  other  advantage  regulated  by  the  Emperor  Theodo* 
sius,  that  the  person  who  was  instituted  heir  or  executor  by  the 
testament  which  contained  the  codicillary  clause  was  obliged  to 
take  hb  choice  of  one  of  the  two  ways  in  which  he  might  demand 
the  inheritance ;  the  one,  by  founding  his  demand  on  the  codicil- 
laiy  clause,  and  the  other,  by  insisting  on  the  institution  contained 
in  the  testaments     For  if  he  had  begun  by  making  his  choice  of 
this  second  way,  and  the  testament  should  appear  to  be  null,  be 
could  not  afterwards  have  recourse  to  the  codicillary  clause,*  un- 
less that  the  person  instituted  in  the  testament  was  a  descendant 
or  ascendant  of  the  testator,  the  law  giving  to  the  heirs  of  this 
quality  the  right  of  having  recourse  to  the  codicillary  clause,  if  the 
testament  were  annulled,  provided  that  the  said  person  instituted, 
who  was  in  the  line  either  of  descendants  or  ascendants,  was  in 
the  rank  established  by  the  said  law.^ 

3098.  In  fine,  we  must  observe  on  the  principles  of  the  Ro- 
man law  touching  this  matter  of  the  formalities  of  testaments, 
which  were  become  so  difficult  and  perplexed,  and  which  had 
confined  the  expressions  of  the  testators  to  certain  terms,  as  has 

^  JLvk.  Cdteodie.  >>  Z). 2. uft.  §  8,  Cdeeodie. 
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been  already  remarked,  that  the  distinction  of  direct  wotds  and 
of  words  indirect,  for  the  institution  of  an  heir  or  executor,  was 
abolished  by  the  Emperor  Constantine,^  in  the  same  manner 
as  he  had  abolished  the  set  forms  for  actions,^  that  is,  certain 
words  which  those  who  were  to  make  any  demand  in  a  court  of 
justice  were  obliged  to  make  use  oi^  upon  the  penalty  of  losing 
what  they  had  to  demand.  And  the  Emperor  Justinian  did  like- 
wise afterwards  abolish  the  same  distinction  of  direct  and  indirect 
words  in  legacies  and  fiduciary  bequests,  giving  to  these  two  sorts 
of  dispositions  the  same  nature  and  the  same  form.™  From 
whence  it  follows,  that  these  emperors  had  abolished  that  which 
formerly  made  the  difference  between  a  testament  and  a  oodidl, 
as  to  the  manner  of  instituting  an  heir  or  executor  in  the  one  and 
the  other.  For  that  which  made  this  difference  was,  that  direct 
words  were  useful  for  instituting  an  heir  or  executor  in  a  testa- 
ment, and  that  the  same  words  were  altogether  useless  for  making 
an  heir  or  executor  in  a  codiciL  Thus,  seeing  the  ancient  law  had 
permitted  the  institution  of  an  heir  or  executor  in  a  codicil  by  ob- 
lique and  indirect  words,  it  would  seem  that,  if  after  these  laws 
there  had  happened  a  lawsuit,  in  which  the  question  had  been  to 
know  whether  the  institution  of  an  heir  or  executor  in  direct  words 
in  a  codicil  could  be  valid,  he  who,  being  instituted  heir  or  execu- 
tor in  this  manner,  should  have  pretended  that  this  institution 
ought  to  subsist,  would  not  have  argued  amiss,  if  he  had  said,  that 
truly,  according  to  the  ancient  law,  his  institution  was  null,  be- 
cause it  was  in  direct  terms  in  a  codicil ;  but  that,  since  by  the 
same  ancient  law  it  would  have  been  valid  if  it  had  been  in  in- 
direct words,  it  ought  now  to  have  its  effect,  after  these  laws 
had  abolished  the  difference  between  these  direct  and  oblique  ex- 
pressions, without  reserving  the  use  of  indirect  words  for  codicils. 
And  if  this  cause  had  been  argued  before  the  Emperor  Constan- 
tine,  in  all  appearance  he  would  either  have  given  it  in  favor  of 
the  person  that  was  instituted  in  this  manner;  or,  if  he  had  had  a 
mind  to  preserve  the  distinction  between  the  testaments  and  codi- 
cils, as  to  the  institution  of  an  heir  or  executor,  he  would  have 
abolished  the  institution  of  an  heir  or  executor  by  a  codicil,  in 
whatsoever  terms  it  had  been  made ;  or,  in  fine,  he  would  have 
made  a  restriction  to  his  law,  and  have  declared  the  use  of  indi- 
rect words  to  be  necessary  in  the  institution  of  an  heir  or  executor 

^  L.n,adttetUm.  I  X.  1,  C. cb/mRuL  ^  L,2t  aeomm.d$hfd. 
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by  a  oodicQ ;  which  does  not  seem  to  be  very  agreeable  to  the  spirit 
and  intention  of  his  law,  seeing  it  abolished  the  di£ference  between 
the  two  sorts  of  expressions  direct  and  oblique. 

3099*  It  is  true  that  it  does  seem  that  this  sense  has  not  been 
given  to  that  law  of  Ck>nstantine,  seeing  the  compilers  of  the  Di- 
gest and  Ckxie  have  inserted  therein  several  laws  which  preserve 
this  ancient  law  of  the  necessity  of  indirect  words  to  make  an  heir 
or  execatvnr  in  a  codicil.  Bat  it  is  known  that  they  have  inserted 
there  a  great  many  other  laws  which  ought  to  have  been  left  out, 
if  care  had  been  taken  not  to  insert  any  thing  that  had  been 
changed.  And  whatever  sense  we  give  to  this  law,  tiiere  remains 
always  in  the  laws  relating  to  this  matter,  as  well  as  others,  a 
great  deal  of  confusion,  uncertainty,  and  obscurity. 

3100.  We  could  have  wished  to  have  been  able  to  abstain  from 
making  here  all  these  remaks,  and  to  have  excused  ourselves  from 
explaining  all  these  particular  niceties  of  the  Roman  law,  since 
they  seem  not  to  agree  with  our  usage,  which  demands  rules  that 
aie  more  simple  and  more  natural  But,  seeing  these  niceties  are 
the  sonroes  of  the  matter  of  codicillary  clauses  which  are  in  use  in 
many  provinces,  and  that  they  contain  the  principles  of  the  law 
concerning  these  clauses,  it  was  necessary  to  explain  all  these  par- 
ticulars, in  order  to  discover  perfectly  the  natore  and  the  difficul- 
ties of  the  questions  that  arise  in  this  matter. 

3101.  These  questions,  as  has  been  already  said,  are  of  two 
sorts ;  some  of  tiiem  relate  to  the  effect  that  codicillary  clauses 
ought  to  have ;  and  the  others  concern  the  distinction  of  disposi- 
tions which  may  or  may  not  have  the  effect  of  a  codicillary  clause. 
Thus,  for  a  first  example  of  the  difficulties  which  concern  the 
effect  of  codicillary  clauses,  there  are  some  interpreters  who  have 
made  it  a  question,  whether  one  who  is  instituted  heir  or  executor 
by  a  former  testament,  made  in  due  form,  would  be  obliged  to  re- 
store the  inheritance  to  one  that  should  be  instituted  by  a  second 
testament  that  is  null,  but  having  in  it  a  codicillary  clause,  in  the 
same  manner  as  the  heir  at  law  would  be  obliged  to  do  it ;  and  in 
case  that  he  should  be  obliged  to  restore  it,  whether  he  should  re- 
tain the  fourth  part  as  the  heir  at  law  has  right  to  do,  or  whether 
he  should  have  nothing  at  all  Thus,  for  a  second  example,  some 
interpreters  have  started  the  question,  whether  a  codicillary  clause 
in  an  undntiful  testament  would  have  the  effect  to  oblige  the  son 
that  is  disinherited,  and  who  had  got  the  testament  to  be  annulled, 
to  restcNre  the  inheritance  to  the  person  who  is  instituted  heir  or 

VOL.  II.  27 
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executor,  reserving  to  himself  his  legitime,  or  child's  part  And 
they  have  been  of  opinion,  as  to  the  first  of  these  two  cases,  that 
the  codicillary  clause  ought  to  make  the  testament  that  is  null  for 
want  of  formalities  to  subsist,  leaving  the  fourth  part  of  the  estate 
to  the  person  instituted  by  the  first  testament;  and^that,  in  the 
second  case,  the  codicillary  clause  ought  to  make  even  the  nndnti- 
ful  testament  to  subsist ;  and  that  although  it  were  annulled,  yet 
the  codicillary  clause  obliged  the  son,  who  was  unjustly  disin- 
herited, to  restore  the  succession  to  the  person  instituted  heir  or 
executor  by  the  said  testament.  And  they  have  founded  their  de- 
cision of  the  first  case  upon  the  virtue  of  the  codicillary  clause, 
which  they  have  judged  to  be  of  equal  force  to  take  away  the  suc- 
cession from  the  testamentary  heir  instituted  in  a  former  testa- 
ment made  in  due  form,  as  well  as  from  the  heir  at  law.  And  as 
to  the  decision  of  the  second  case,  they  have  founded  it  on  the 
llSth  novel  of  Justinian,  chap.  3,  because  it  is  there  said,  that  if, 
in  a  testament  that  is  null  by  reason  of  the  disinheriting  of  mak- 
ing no  mention  therein  of  the  testator's  children,  there  were  some 
legacies,  or  some  fiduciary  bequests,  qtusdam  hgata  vel  fidei  com- 
missa,  they  would  nevertheless  subsist,  and  must  be  paid,  dart  ilUs 
quibus  fuerifU  derelictcu  From  whence  these  commentators  infer, 
that,  a  general  fiduciary  bequest  being  more  favorable  than  a  par- 
ticular one,  this  term  of  fiduciary  bequest  in  this  novel  ought  to 
comprehend  the  universal  fiduciary  bequest  of  the  whole  inherit- 
ance ;  as  if  this  testator  disinheriting  his  son  had  chained  him,  in 
case  his  testament  should  be  annulled,  to  restore  the  succession  to 
the  person  instituted  heir  or  executor  therein  ;  and  that  therefore, 
if  this  son  procures  the  testament  to  be  annulled,  he  shall  be 
bound  to  restore  the  inheritance  to  the  said  heir  or  executor,  re- 
taining only  his  legitime,  or  child's  part,  out  of  it. 

3102.  We  see  in  these  questions,  and  in  the  decisions  of  them 
by  the  said  doctors,  the  use  and  the  consequences  of  these  nice- 
ties ;  and  that  in  the  second  of  these  questions  their  interpreta- 
tion goes  on  one  side  to  an  extreme  hardship,  against  a  son  that 
is  unjustly  disinherited,  and  that  on  the  other  side  it  is  contrary  to 
the  very  letter  of  the  said  novel  of  Justinian,  the  nattiral  meaning 
of  which  is  in  relation  to  legacies  and  particular  fiduciary  bequests, 
which  are  of  the  same  nature  with  legacies ;  but  has  no  relation 
to  a  universal  fiduciary  bequest  of  the  whole  inheritance,  which 
he  could  not  mean  in  that  place. 

3103.  As  to  the  other  sort  of  difficulties,  where  the  point  in 
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question  is  whether  the  expression  of  the  testator  ought  to  have 
the  effect  of  a  codicillary  dause,  or  whether  it  ought  to  have  no 
such  effect ;  as  we  have  seen  that  some  of  the  laws  which  have 
been  remarked  upon  on  this  subject  have  given  the  effect  of  codicil- 
lary clauses  to  expressions  which  showed  a  strong  desire  in  the  tes- 
tator that  his  testament  should  be  executed,  and  that  other  laws 
have  even  confirmed  legacies,  in  consideration  of  the  persons  of  the 
legatees,  which  might  render  the  bequests  of  the  testator  favora- 
ble :  these  examples  have  been  the  cause  that  there  remains  an 
indefinite  liberty  of  giving  the  effect  of  codidUary  clauses  to  dispo- 
sitions that  have  nothing  in  them  which  expressly  carries  the  sense 
of  these  clauses. 

3104.  It  is  easy  to  imagine,  that  according  to  these  principles 
there  ought  to  happen  many  questions  concerning  wills,  which 
may  be  pretended  either  to  have  expressions  in  them  that  are 
equivalent  to  codicillary  clauses,  or  that  they  ought  to  be  excepted 
from 'the  rules  of  formalities  for  particular  reasons.  And  if  the 
bare  conjecture  of  a  strong  desire  in  the  testator  to  have  his  will 
executed  may  have  the  effect  of  a  codicillary  clause,  it  is  easy  to 
supply  the  want  of  it  for  this  reason  in  ev^  testament,  as  the 
most  able  interpreters  have  been  of  opinion  ought  to  be  done,  as 
has  been  already  remarked.  For  it  may  be  said  with  assurance, 
that  every  testator  desires,  as  earnestly  as  he  can,  that  his  will 
should  be  executed.  And,  besides,  there  would  be  no  inconven- 
ience if  the  testaments  which  for  want  of  some  fonnality  are  null 
should  have  the  effect  of  codicils,  if  they  have  the  formalities 
necessary  thereto. 

3105.  Neither  does  it  seem  to  be  anyways  inconvenient,  if  the 
forms  of  testaments  were  the  same  in  all  places,  whether  they  be 
to  be  made  in  the  presence  of  one  notary  public  and  two  wit- 
nesses, or  of  two  notaries,  which  would  make  the  use  of  codicil- 
lary clauses  to  be  quite  laid  aside,  as  we  see  by  experience  in  the 
customs  which  require  no  other  formalities.  For  seeing  no  more 
are  required  than  these  few,  and  that  they  are  essential,  none  of 
them  ought  to  be  omitted  ;  and  if  there  were  only  one  single  wit- 
ness, instead  of  two,  which  are  necessary,  or  only  one  notary,  in- 
stead of  two,  without  any  witness,  these  nullities  would  not  be 
done  away  with  by  a  codidilary  dause.  So  that  of  all  the  lawsuits 
which  might  arise  on  account  of  defects  in  point  of  form,  and  of 
these  subtilties  and  various  effects  of  the  codicillary  clauses,  there 
is  scarcely  one  ever  heard  of  in  the  customs,  and  that  through  the 
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bere  effect  of  this  plainness  and  simplicity  in  the  formalities  of 
dispositions  made  in  prospect  of  deaili)  and  without  any  manner 
of  inoonveniency  attending  it 

3106.  Some  persons  may  imagine,  that  seeing  the  customs  do 
not  permit  the  institution  of  an  heir  or  executor,  and  that  they 
knowing  no  other  heirs  besides  those  of  blood,  one  ought  not  to 
give  the  name  of  testament,  but  only  that  of  codicil,  to  diaposi- 
tions  in  prospect  of  death  that  may  be  made  in  the  customs ;  and 
that  therefore  the  liberty  of  disposing  of  one's  goods  by  a  testa- 
ment,  being  less  in  the  customs  than  in  the  provinces  which  are 
governed  by  the  written  law,  where  heirs  may  be  made  by  a  testa- 
ment, fewer  formalities  are  there  required.  But  it  may  be  said,  on 
the  contrary,  that  there  is  more  reason  to  multiply  these  formalities 
in  the  customs,  than  in  the  places  which  are  governed  by  the 
written  law.  For  besides  that,  in  general,  the  dispositions  which 
transmit  the  goods  to  others  than  the  heirs  of  blood  are  odious  in 
the  customs,  seeing  one  may,  in  some  of  them,  dispose  by  Will  of 
all  the  acquests,  and  of  all  the  movables,  the  person  instituted 
heir  or  executor,  who  is  called  universal  legatee,  carries  away  all 
the  goods,  if  there  be  only  these  two  sorts.  So  that  there  would 
be  as  much,  or  rather  more,  reason  to  require  many  more  formali- 
ties for  testaments  in  the  customs,  than  in  the  provinces  which 
are  governed  by  the  written  law.  And  we  see,  likewise,  that  some 
customs  have  invented  another  kind  of  formality,  more  trouble- 
some in  one  respect  than  those  of  the  Roman  law,  but,  however, 
more  proper  to  prevent  more  essential  defects  in  testaments  than 
that  of  the  formalities.  For  in  order  to  guard  against  importu- 
nities, and  other  evil  practices  on  the  weakness  of  testators,  who 
make  their  testaments  in  their  last  sickness,  those  customs  declare 
testaments  null  which  have  not  been  made  before  the  death  of  the 
testator  witiiin  a  certain  time  limited  by  the  said  customs,  as  has 
been  observed  in  other  places.*^  And  this  precaution  hath  this 
effect,  that  whereas  those  who  do  not  make  their  testaments  till 
they  are  sick,  and  in  fear  of  death,  have  not  all  of  them  that  free- 
dom of  mind,  or  the  firmness,  that  is  necessary  to  make  dispo- 
sitions that  Eure  well  concerted,  and  are  exposed  to  the  flatteries 
and  importunities  of  persons  who  besiege  them,  and  who  often 
hinder  tiioee  from  admittance  to  them  who  might  give  wholesome 


"  See  the  pre&ce  to  this  second  part,  no.  7.    See  the  fifth  article  of  the  second  section 
of  this  title,  and  the  remark  that  is  there  made  on  it 
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advice,  bnt  contrary  to  their  interest,  those  who  make  their  testa* 
ments  when  they  are  in  full  strength  of  body  and  mind  are  not 
exposed  to  any  one  of  all  these  inconveniences ;  and  nobody  can 
complain,  that,  if  he  will  make  a  testament,  the  law  obliges  him, 
for  his  own  proper  interest,  to  take  precautions  which  are  both 
prudent  and  easy. 

3107.  It  is  not,  therefore,  the  greater  or  the  less  liberty  to  dispose 
of  one's  goods  by  testament,  that  distinguishes  the  usage  of  the 
customs  from  that  of  the  written  law,  in  what  relates  to  the  for- 
malities of  testaments.  And  we  know,  likewise,  that  in  some 
places,  where  tiie  Roman  law  is  observed  with  the  greatest  exact- 
ness, only  two  witnesses  are  required  to  a  testament,  and  that  by 
the  canon  law  a  greats  number  is  not  necessary.^  But  seeing  in 
all  places  it  is  necessary  that  testaments,  as  well  as  all  other  acts^ 
should  be  made  with  such  formalities  as  may  make  a  proof  of  the 
^verity,  and  that  that  proof  may  be  made  many  ways,  by  several 
sorts  of  formalities,  it  was  free  for  those  who  made  the  laws  to 
make  choice  of  the  said  formalities.  Therefore  in  the  Roman  law 
they  had  reason  to  require  that  great  number  of  witnesses,  and 
the  other  formalities  which  have  been  mentioned^  to  make  proof 
of  a  testament  which  might  be  made  without  any  writing,  and  the 
remembrance  of  which  could  not  consequently  be  preserved  but 
by  the  help  of  such  precautions.  Thus,  on  the  contrary,  in  all 
the  provinces  of  this  kingdom,  it  being  required  that  every  testa* 
ment  should  be  in  writing,  this  great  number  of  witnesses  is  the 
less  necessary;  and  we  do  not  find  any  inconveniences  in  the 
places  where  two  witnesses  suffice  for  testaments,  as  well  as  for 
all  other  acts.  But  although  it  should  be  necessary  that  there 
should  be  seven  witnesses  to  a  testament,  yet  at  least  we  might 
be  without  that  distinction  of  the  diiferent  ways  of  making  heirs 
or  execut<»8,  either  by  a  testament  in  direct  words,  or  by  a  codicil 
in  terms  of  a  fiduciary  bequest.  Thus,  it  would  be  an  easy 
matter  to  remove  all  these  difficulties  by  plain  and  simple  rules, 
which  should  substitute,  in  the  place  of  these  troublesome  and 
nseless  subtilties,  the  natural  order  of  a  uniform  way  of  making 
dispositions ;  which  would  be  agreeable  even  to  the  spirit  of  the 
Roman  law,  where  it  is  owned  that  plainness  and  simplicity  are 
cbaiaoters  essential  to  laws.i^    But  if  tiiia  troth  is  common  to  all 

*  C.  10,  de  tuUxuL 

P  S  7,  hat.  defdtieom,  htBndU,  !SSjrut.delegU.  agn.  raoe.;  — 2.  29,  §  1,  C.  <fe  Jurt.  eC 
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laws,  it  is  more  especially  peculiar  to  those  which  concern  matters 
in  which  the  multiplying  of  rules  may  multiply  inconveniences. 

3108.  We  have  made  here  all  these  remarks,  and  all  these  reflec- 
tions on  the  codicillary  clause,  and  on  the  difiierent  ways  of  mak- 
ing an  heir  or  executor  by  a  testament  or  by  a  codicil,  in  order  to 
explain  what  it  is  that  makes  the  difficulties  in  this  matter,  and  to 
give  a  reason  why  we  have  inserted  in  this  section  one  only  role 
of  the  nature  and  use  of  the  codiciUary  clause  when  it  is  ex- 
pressed, and  why  we  have  omitted  to  set  down  among  the  number 
of  rules  those  which  we  meet  with  in  the  body  of  the  Roman 
law,  which  do  not  appear  to  be  so  very  natural,  and  which  are  so 
little  agreeable  to  that  plainness  and  simplicity  that  are  essential 
to  laws,  and  which  are,  on  the  contrary,  very  proper  to  multiply 
difficulties. 

3109.  But  if  any  reader  should  be  of  opinion  that  we  ought  to 
have  inserted  here  such  of  the  said  rules  of  the  Roman  law  as  are 
received  in  some  of  the  provinces,  we  think  that  this  may  be 
enough  to  satisfy  them  that,  in  a  matter  that  is  so  arbitrary,  and 
where  the  rules  of  it  are  so  full  of  difficulties,  we  have  explained 
what  is  to  be  found  relating  thereto  in  the  Roman  law ;  seeing  they 
have  in  these  remarks  what  might  have  been  reduced  into  rules, 
and  that  this  way  of  treating  a  matter  of  this  kind,  explaining 
what  are  the  principles  thereof,  and  what  the  difficulties,  may  suit 
with  the  usages  of  all  places,  and  not  break  in  on  any  of  them,  but 
only  shows  the  great  occasion  there  is  to  have  rules  that  are  more 
plain  and  simple. 


SECTION    V. 

OF  THE  SEVERAL  CAUSES  WHICH  MAY  ANNTHj  A  TESTAMENT  IN 
WHOLE  OR  IN  PART,  ALTHOUGH  IT  BE  MADE  IN  DUE  FORM,  AND 
OF   THE   DEROGATORY    CLAUSES. 

3110.  Although  the  use  of  derogatory  clauses  is  a  matter  which 
comes  within  the  order  of  those  of  this  section,  and  that  mention 
is  made  thereof  in  the  title  of  the  section,  yet  we  have  not  thought 
fit  to  put  down  among  the  rules  of  this  section  any  rule  concern- 
ing these  clauses ;  and  that  it  would  be  sufficient  to  mark  here 
their  order,  and  to  give  the  reasons  that  have  obliged  us  to  speak 
of  them  nowhere  else  but  in  this  preamble. 
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3111.  We  call  those  derogatory  clauses,  which  testators  put  in 
their  testaments  when  they  fear  lest  they  should  be  obliged  after- 
wards to  make  other  dispositions  against  their  will,  upon  consider- 
ations that  may  oblige  them  thereto,  and  are  willing  to  annul  the 
said  dispositions  beforehand,  and  to  make  those  to  subsist  which 
they  had  made  in  the  first  testament  It  is  with  this  view  that 
those  testators  who  are  desirous  that  their  first  testament  should 
not  be  revoked  by  a  second,  put  into  the  first  testament  a  clause 
by  which  they  ordain,  that,  if  afterwards  they  should  happen  to 
make  another  testament,  it  may  have  no  effect,  unless  it  contain 
certain  words  which  they  express  in  the  first,  and  which  they  put 
there  for  a  mark,  that,  if  they  are  repeated  in  the  second,  it  shall 
subsist,  and  that  it  shall  be  null  if  it  does  not  contain  them. 
These  clauses  are  called  derogatory^  because  they  derogate  from 
the  validity  of  the  second  testament,  if  they  are  not  expressed  in 
it  And  it  is  no  matter  what  these  words  are,  nor  whether  they 
have  any  sense  or  not,  no  more  than  the  watchword. 

3112.  We  have  thought  fit  not  to  insert  among  the  rules  of  this 
section  any  thing  concerning  these  derogatory  clauses ;  because, 
although  they  are  very  much  in  use,  yet  they  are  altogether  un- 
known in  the  Roman  law;  and  those  who  first  invented  them 
have  built  only  upon  consequences  drawn  from  some  laws  which 
have  nothing  in  them'  that  expressly  countenances  these  sorts  of 
danses ;  and,  on  the  contrary,  the  effect  that  is  given  them  is 
altogether  opposite  to  the  principles  and  dispositions  of  the  Roman 
law,  which  do  not  allow  that  we  should  deprive  ourselves  of  the 
liberty  of  making  new  dispositions,  and  of  changing  or  revoking 
the  first  whenever  we  please. 

3113.  The  authors  of  the  derogatory  clauses  have  gone  upon 
this,  that  it  is  said  in  one  law,*  that,  if  a  testator  had  declared  in 
the  beginning  of  his  testament,  that  he  does  not  give  to  such  a  one 
that  which  he  shall  give  in  the  latter  part  of  his  testament,  quod 
TUiOy  infra  legaverOj  id  neque  do^  neque  lego ;  the  legacy  left  to 
such  a  person  in  the  latter  part  of  this  testament  would  be  null  by 
the  effect  of  this  first  will.  From  whence  these  doctors  have 
drawn  this  consequence,  that  a  testator  may  annul  a  second  testa- 
ment by  such  a  clause  as  this  in  a  former.  They  add  upon  the 
same  subject  what  is  said  in  another  law,^  that  if  a  testator  had 
said  in  hb  testament,  that  if  there  were  found  therein  two  legacies 
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to  one  and  the  seme  person^  his  will  was  that  there  should  he  only 
one  of  them  due^  and  that  in  the  same  testament  he  had  left  two 
legacies  to  one  legatee,  there  wonld  be  only  one  of  them  that 
should  sabsist  And  they  likewise  made  use  of  an  addition  of 
Tribonian's  to  another  text*  It  is  in  the  case  where  the  testator 
having  said  in  the  beginning  of  his  testament,  ihatj  if  in  the  sequel 
of  it  he  should  leave  two  legacies  to  one  and  the  same  person^  there 
should  be  due  ofUy  one  of  them,  and  he  had  left  several  legacies  to 
the  same  legatee,  the  law  decides  that  they  should  be  all  dne ; 
because  this  testator  could  not  put  himself  imder  the  necessity  of 
not  being  able  to  change  his  former  disposition.  But  by  this  ad- 
dition it  is  said  that  this  legatee  shall  not  have  all  those  legacies, 
unless  the  testator  has  ordered  it  so  by  a  second  disposition  in  ex- 
press terms,  which  derogates  firom  the  former.  From  whence  these 
doctors  have  drawn  this  consequence,  that  when  the  testator  an- 
nuls the  second  testament  by  a  former,  as  by  a  derogatory  clause, 
this  second  disposition  remains  null,  unless  the  testator  should  de- 
clare that  his  will  and  intention  is,  that,  notwithstanding  liie  de- 
rogatory clause,  his  second  will  should  be  executed.  But  since  the 
exception  added  to  this  law  is  an  addition  of  Tribonian's,  easy  to 
be  known  by  the  style,  it  may  be  said  that  this  law  proves  rather 
that  the  second  disposition  revokes  the  former.  And  this  is  like- 
wise a  certain  principle  in  the  matter  of  testaments,  as  shall  be 
explained  in  its  proper  place.^  And  besides,  this  addition  of  Tri- 
bonian's has  no  relation  to  two  testaments,  to  have  the  effect  of 
annulling  the  second  by  a  derogatory  clause  in  the  former;  but  it 
is  limited  to  the  making  valid  the  first  disposition  of  a  testament 
which  annuls  other  dispositions  of  the  same  testament,  or  of  a 
codicil,  which  in  the  Roman  law  makes  a  part  of  the  testament, 
and  draws  from  it  all  its  force.*  Thus,  this  law,  as  well  as  the 
others  which  we  have  just  now  remarked  upon,  is  in  the  case  of 
one  only  testament  which  contains  two  opposite  dispositions,  one 
of  which  ought  necessarily  to  hinder  the  effect  of  the  other;  which 
has  no  precise  relation  to  the  dispositions  of  two  testaments  made 
at  different  times.  So  that  none  of  these  laws  prove  that  we  may, 
by  the  Roman  law,  make  a  disposition  in  a  former  testament 
which  shall  annul  those  of  a  second.  And,  on  the  contrary,  those 
very  laws,  and  all  the  others  that  may  have  any  relation  to  this 

«  L.  22,  D.  de  lepat.  3. 

^  See  the  fint  article,  and  the  fbUowiiig  articles  of  tiie  fifth  sectioxL 
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matter,  prove  two  iraths  quite  opposite  to  the  use  of  decogatorj 
ekuises  in  a  fornix  testament  to  annul  those  which  the  testator 
inight  happen  afterwards  to  make :  one  is,  that  it  is  always  the 
last  will  which  annuls  the  fomier,  when  it  is  contrary  to  them;' 
and  the  other  is,  that  no  man  can  deprive  himself  of  the  liberty 
to  dispose,  and  to  revoke  former  dispositions.*  It  is  in  conformity 
to  these  two  principles,  that  it  is  decided  in  the  sixth  law,  §  2,  2>. 
{ie  jure  eodicilLy  that  if  a  testator,  having  declared  that  he  de- 
sired that  no  regard  might  be  had  to  any  codicil  he  should  make, 
unless  it  was  written  and  signed  with  his  own  hand,  should  hap- 
pen afterwards  to  make  a  codicil,  which  he  had  neither  written 
nor  signed  with  his  hand,  this  codicil  would  nevertheless  be  con- 
firmed, because,  as  it  is  said  in  that  law,  the  last  wills  of  testators 
derogate  from  the  former,  ^pue  postea  geruntur  prioribus  derogantfi 
Thus,  it  may  be  said  that  the  use  of  derogatory  clauses  is  not 
agreeable  to  the  spirit  of  the  Roman  law,  nay,  that  it  is  directly 
contrary  to  it^  And  it  has  been  so  determined  by  one  of  the  in- 
terpreters, who  best  understood  the  law  relating  to  this  matter. 

3114.  As  for  other  reasons  besides  the  authcnrity  of  the  laws,  we 
see,  on  one  hand,  that  the  use  of  the  derogatory  clauses  consists  in 
giving  to  testators  the  means  of  making  a  second  testament,  which 
they  would  have  to  serve  for  nothing,  after  that  they  have  made  a 
former  which  they  are  desirous  may  be  executed ;  that  this  second 
testament  may  serve  to  amuse  the  persons  in  whose  favor  it  has 
been  made,  the  testator  thinking  within  himself,  at  the  same  time, 
that  nothing  is  more  remote  from  his  intention  than  this  second 
testament,  which  is  already  annulled  beforehand  in  his  mind.  We 
know  that  there  have  been  pagans  that  would  not  have  had  the 
conscience  to  make  use  of  an  expedient  of  this  nature.  But  even 
although  this  expedient  could  be  of  any  good  use,  yet  it  is  not 
without  a  great  many  inconveniences :  for  it  may  happen  that  he 
who  has  a  mind  to  engage  a  testator  to  make  a  testament  in  his 
favcnr  may  take  his  measures  accordingly  before  any  other  testa- 
ment has  been  made,  and  may  get  the  testator  to  make  a  secret 
testament,  sealed  up,  and  put  into  his  custody,  and  in  which  he 
may  have  procured  a  derogatory  clause  to  be  inserted,  of  which 
the  testator  perhaps  is  not  capable  to  comprehend  the  consequence, 
or  which  he  may  have  forgot ;  so  that  any  second  testament  which 

'  Snprema  Tolnntas  potior  habetar.    L.  22,  /).  de  Ug.  3. 

s  Nemo  enim  earn  sibi  potest  legem  dicere,  at  a  priore  ei  recedere  non  liceat.    D.  /. 

^  Bee  Oe  like  dectrioii.    £.  «b.  D,  de  legat,  2. 
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he  should  make  might  be  of  no  effect  And  it  might  likewise  so 
fall  out,  that  the  persons  who  should  engage  the  testator  to  make 
a  second  testament,  having  already  made  a  former  with  a  deroga- 
tory clause  in  it,  might  get  him  to  add  in  the  second  a  daose 
which  might  derogate  from  the  derogatory  clause  of  the  former, 
getting  the  testator  to  declare  that  he  Imd  forgotten  the  terms  of  the 
said  clause,  or  to  make  use  of  other  expressions  which  might  ren- 
der ineffectual  the  precaution  of  the  derogatory  clause  in  the  for- 
mer testament.  It  may  likewise  so  happen,  that  a  testator  who  is 
desirous,  and  that  for  good  reasons,  to  change  a  former  testament, 
may  have  forgotten  that  he  had  put  in  it  a  derogatory  clause,  as  if 
the  testament  had  been  made  many  years  before,  or  he  had  even 
forgotten  that  he  had  made  any  at  all ;  and  thus  the  second  testa- 
ment he  should  have  a  mind  to  make  would  be  useless.  It  might 
likewise  happen,  that  a  testator  had  made  a  former  testament  out 
of  some  passion  that  had  disgusted  him  with  his  relations,  and 
had  moved  him  to  leave  his  estate  to  some  stranger,  who  had  taken 
the  precaution  to  get  a  derogatory  clause  put  into  the  testament; 
and  that  this  testator  should  afterwards  repent  himself  of  it,  and, 
being  desirous  to  leave  his  estate  to  his  nearest  relations,  brothers 
or  others,  he  should  make  a  second  testament  with  this  intention ; 
but  that  he  had  omitted,  either  through  forgetfulness  or  ignorance, 
to  make  mention  of  the  derogatory  clause  of  the  former  testament; 
so  that  the  effect  of  the  said  clause  would  be  in  this  case  to  prefer 
an  unjust  and  angry  will  to  a  disposition  that  is  most  just  and 
equitable.  Thus,  it  may  be  said  that  this  precaution  of  the  derog- 
atory clauses  is  much  more  inconvenient  than  it  is  useful ;  without 
reckoning  the  many  lawsuits  which  the  invention  of  these  clauses 
has  added  to  the  great  number  of  others,  which  are  already  more 
than  the  judges  can  well  decide,  and  which  disturb  the  peace  and 
quiet  of  families. 

3115.  All  these  considerations  have  induced  us  to  think,  that,  al- 
though it  be  true  that  the  derogatory  clauses  are  generally  used, 
yet  that  we  mighty  without  transgressing  the  authority  of  the  said 
usage,  forbear  setting  down  here  any  rule  concerning  this  matter. 
And  although  there  were  no  inconvenience  in  the  use  of  the  said 
derogatory  clauses,  yet  this  matter  has  two  characters  which  ex- 
clude it  from  coming  within  the  design  of  this  booL  One  is,  that 
it  is  no  part  of  the  Roman  law ;  and  that  not  only  it  is  not  a  part 
thereof,  but  is  directly  contrary  to  it :  and  the  other  is,  that  it  is  no 
more  a  part  of  the  law  of  nature.     And  besides,  the  remarks 
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which  we  have  just  now  made  contain  all  the  principles  of  this 

matter. 

Art.  L 

3116.  A  First  Testament  is  annulled  by  a  Second.  —  Besides 
the  want  of  formalities  which  may  annnl  a  testament,  there  are 
other  causes  which  may  have  the  same  effect.  And  we  may 
reckon  as  the  first  of  them  a  second  will  of  the  testator  who  makes 
another  testament.  For  as  every  testament  implies  the  disposal 
of  the  whole  estate,  two  different  testaments  cannot  subsist  to- 
gether, but  the  second  annuls  the  first;*  as  shall  be  explained  in 
the  following  articles. 

II. 

3117.  Although  the  Second  make  no  Mention  of  the  First  -—  Al- 
though the  second  testament  make  no  mention  of  the  first,  yet 
nevertheless  it  revokes  it  by  the  bare  effect  of  the  will  of  the  tes- 
tator, who,  being  at  liberty  to  change  his  dispositions  to  the  mo- 
ment of  his  death,  declares  sufficiently  by  those  which  he  makes 
in  his  second  testament,  that  his  will  is  that  the  first  should  re- 
main without  effect.^  But  if  in  the  second  testament  the  testator 
makes  only  some  additions,  some  deductions,  and  some  alterations 
in  the  former,  whether  it  be  in  the  naming  of  the  heir  or  executor, 
or  in  the  legacies;  whatever  he  confirms  of  the  first  testament 
shall  have  its  effect  as  making  a  part  of  the  second. 

III. 

3118.  Provided  that  the  Second  be  in  due  Form^  although  it  re» 
fMm  tcithoui  Execution.  —  A  first  testament  made  in  due  form 
cannot  be  annulled  by  a  second,  unless  the  same  be  likewise  in  due 
form ;  for  otherwise  this  second  will,  having  for  its  proof  only  an  act 
that  is  null,  would  be  null  likewise,  and  would  not  have  so  much 
as  the  effect  to  revoke  the  former  dispositions  which  should  still 
be  in  being.®  But  if  the  second  testament  has  all  the  necessary 
formalities,  it  is  no  matter  although  it  remain  without  execution, 
whether  it  be  that  the  heir  or  executor,  and  legatees,  if  there  are 

*  i  2,  InM.  gmb,  mod,  toL  vi^firm,; — L  1|  D.  c2s  inj,  mpt.    See  the  fourth  artide  of  the 
first  section  <^  CodidU, 

^  L.  4,  D.deadim.  vd  tran$fer.  legat,; — /.  1, 4  1,  Z>.  die  hon,po8i.iK.  tab.    See  the  thir* 
teenth  mod  fourteenth  articles. 

*  L.9^D,de  iMJuat.  mp.  irr.Jadt.  ted. 
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any,  renounce  the  right  they  have  by  it,  or  that  they  die  before  the 
testator,  or  that  they  are  become  incapable,  so  that  this  testament 
has  no  effect  For  this  second  will,  being  in  due  form,  does,  never- 
theless, annul  the  former.  Thus,  the  testator  dies  without  a  testa- 
ment, the  first  being  annulled  by  the  second,  and  the  second  fail- 
ing to  have  its  effect^ 

IV. 

3119.  A  Testament  which  may  subsist  with  fewer  FormaUties 
revokes  a  Former.  —  We  must  not  reckon  in  the  number  of  tes- 
taments that  would  not  be  sufficient  to  revoke  a  former  testament, 
those  in  which  the  laws  dispense  with  a  part  of  the  formalities, 
such  as  military  testaments,  and  thos#  which  are  made  in  a  time 
of  plague.  For  if  these  testaments  which  want  some  formalities 
have  those  which  are  sufficient  to  render  them  valid,  they  revoke 
the  former  testaments.* 

V. 

3120.  A  TestametU  in  Favor  of  the  Heir  of  Blood,  attested  by  Fhe 
WitnesseSy  revokes  the  former  which  called  a  Stranger  to  the  Sue- 
cession,  —  It  must  likewise  be  remarked  on  this  rule,  that  we  ongbt 
to  except  from  it  the  case  where  the  testator,  having,  by  a  former 
testament,  named  for  his  heir  or  executor  another  person  than  him 
who  had  right  to  succeed  to  him  if  he  had  died  intestate,  had  in- 
stituted for  his  testamentary  heir  or  executor  his  heir  at  law  hy 
the  second  testament ;  for  in  this  case  this  second  testament,  al- 
though null,  revokes  the  former,  provided  only  that  it  have  five 
witnesses,  and  the  favor  of  the  heir  of  blood  makes  it  to  subsist' 

VL 

3121.  The  Birth  of  a  Child  anmds  the  TestamenL  —  A  testa- 
ment made  with  all  the  formalities  is,  nevertheless,  annulled  by 
the  birth  of  a  child  whom  the  testator  had  not  instituted  his  heir 
or  executor :  <  for  since  the  inheritance  is  due  to  the  children,  both 

^  f  S,  Itut,  qmb,  mod.  iuL  u\firm. 

*  L.  2fD.de  injuU.  rupt.  trr.  fict.  tettam.  Although  this  text  speaks  only  of  the  mili- 
tary testament,  jet  a  testament  made  in  a  time  of  plagne,  according  to  the  mle  explained 
in  tibe  sixteenth  article  of  the  third  section,  wiU  haTC  the  same  effect,  since  it  will  suhsist 

'  L.  2f  D.  de  injiat.  rupt.  irr./ac.  testam.; — I.  21,  f  3,  C  die  tat.  See,  in  the  preftce  to 
this  second  part,  no.  8,  and  the  third  article  of  the  serenth  section  of  this  title. 

K  L.  1,  D.  de  mj.  rupt.  irr.Jae.  test. ; — Lwi.  Cde  ordiM.judk.  See  the  fifteenth  article 
tonching  Legadet  ia  this  testament 
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by  law  and  by  nature,  if  they  have  not  deserved  to  be  disinheritedy^ 
the  cbUd  which  is  born  to  the  testator  after  the  making  of  his  tes- 
tament is  his  heir.  And  it  is  presumed  that  the  reason  why  he 
did  not  revoke  this  testament  was  because  he  was  prevented  by 
death. 

VIL 

3122.  Unless  the  said  Child  dies  before  the  Testator.  —  If  in  the 
case  of  the  preceding  article  the  child  bom  after  the  testament 
should  happen  to  die  before  the  death  of  the  testator,  its  father,  the 
said  testament  would  have  its  effect :  for  since  it  is  the  death  of 
the  testator  that  gives  the  testament  its  effect,  and  that  at  the  time 
of  the  said  death  the  cause  which  ought  to  annul  the  testament 
of  this  father  would  not  be  any  more  in  being,  nothing  would 
hinder  its  validity.  And  all  the  dispositions  thereof  would  be 
executed  upon  this  just  presumption,  that  the  testator,  not  hav« 
ing  revoked  th<em  after  the  death  of  the  said  child,  had  confirmed 
them.^ 

VIIL 

3123.  The  Testament  in  which  the  Children  are  omitted  is  Null 

—  The  testament  of  him  who,  having  children,  or  parents  if  he  has 
no  children,  makes  no  mention  of  them  therein,  is  annulled  with 
respect  to  the  institution  of  the  heir  or  executor ;  for  he  ought  to 
have  named  them  his  heirs  or  executors ;  or,  if  he  had  a  mind  to 
disinherit  them,  he  ought  to  have  mentioned  the  reasons  for  which 
he  did  it,^  as  shall  be  explained  in  the  second  title. 

IX. 

3124.  The  Unjust  Disinheriting  of  Children  annuls  the  Testament. 

—  If  the  testator  who  has  children  disinherit  any  of  them  without 
just  cause,  his  testament  will  be  annulled  as  to  the  institution  of 
the  heir  or  executor.  And  it  would  be  the  same  thing  if  the  tes- 
tator who  had  no  children  had  disinherited  without  just  cause  his 


^  L.  1jD.de  hon.  damn.    See  the  pre&oe  to  this  Beoond  part,  no.  3. 

'  L.  13,  Z).  dis  inj.  nqy,  irr.f  test. 

'  L.  \,  D.  de  mjust.  rupt.  vmi.faA,  teit. ;— i\^.  1 15,  c.  3  e(  4.  See  the  following  article 
>od  the  tixteenth  article,  with  the  remark  that  ii  there  made  on  it.  This  omission  of  the 
^er  or  mother,  who  make  no  mention  of  their  children  in  their  testaments,  is  called  in 
Ae  Boraan  law  /nvteritibii,  distingnished  from  dtiAeruofi,  for  in  this  the  children  are 
nimed  and  disinherited. 

VOL.  II.  28 
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father  or  mother,  or  other  ascendants,"*  as  shall  be  shown  in  the 
second  title  of  this  book. 

3125.  The  Institution  is  of  no  Effect^  if  the  Testamentary  Heir  re- 
nounces. —  When  the  person  who  is  instituted  heir  or  executor  by 
a  testament  renounces  the  inheritance,  the  institution  of  the  tes- 
tamentary heir  having  no  effect,  the  next  of  kin  is  called  in  the 
place  of  him  who  was  named  by  the  testament** 

XL 

3126.  The  Testament  is  annulled  if  the  Testator  dies  incapable  of 
fnaking  one.  ^^  It  he  who  had  made  a  testament  happened  after- 
wards to  fall  into  a  state  that  renders  him  incapable  of  having 
heirs  or  executors,  as  if  he  happens  to  lose  his  right  of  natural- 
ization, or  is  condemned  to  some  punishment  that  carries  with 
it  a  civil  death,  as  has  been  explained  in  its  place,  and  remains 
in  that  condition  till  his  death,  the  testament  which  he  had  made 
before  will  be  annulled.  For  since  every  testament  hath  its  effect 
only  at  the  moment  of  the  death  of  the  testator,  he  who  at  the 
time  of  his  death  cannot  leave  his  goods  to  heirs  or  executors  can- 
not by  consequence  leave  any  use  of  a  testament  from  which  no- 
body can  reap  any  profit.® 

XIL 

3127.  7%e  other  ChangeSy  or  the  Length  of  Time^  do  not  anmtl  a 
Testament.  —  All  the  other  changes  that  might  happen  between 
the  time  of  making  the  testament  and  the  death  of  the  testator, 

■"  Z.  8,  4  penvk.  D.  de  inoff.  test. ; — I.  30,  D.  de  liber,  d  pott  hasnd.  itut.;  —  v.  Nov.  115, 
c.  3  ef  4,  and  the  sixteenth  article  of  this  section. 

*  L.  If  D.  de  inj.  rupt.  irr.fact.  test.;  —  /.  181,  Z>.  dereg.jur.  We  have  not  said  in  the 
article,  that  the  testament  will  be  noU  without  distinction  as  to  all  the  dispositions  it  may 
contain,  concerning  which  it  will  be  necessary  to  see  the  nineteenth  article,  with  the  it- 
mark  made  on  it 

®  Z.  6,  4  5,  D.  de  inj.  rupt.  xrr.f.  teat. ;  —  d  ^  4  6.  See  the  sixteenth  article  of  the  sec- 
ond section  of  this  tide,  the  texts  which  are  there  cited,  and  the  remarks  made  thereon, 
and  the  twentieth  article  of  this  section. 

This  article  is  to  be  understood  only  of  the  case  mentioned  in  it,  where  the  testator  is 
at  the  time  of  his  death  incapable  of  having  heirs  or  executors ;  for  if  he  was  only  incapa* 
ble  of  making  a  will,  as  if  after  having  made  his  testament  he  had  professed  himself  a 
monk,  or  was  fallen  into  a  state  of  madness,  or  under  some  other  infirmity  which  rendered 
him  incapable  of  making  a  testament,  yet  his  testament  would  nevertheless  have  its  effect, 
because  he  would  not  be  incapable  of  having  for  his  heirs  or  ezecuton  those  whom  he 
had  made  choice  of  when  he  was  capable  of  doing  it. 
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even  those  which  might  make  us  piesume  some  change  of  his  will, 
would  not  annal  it  And  although  there  may  have  passed  a 
great  number  of  years  in  the  said  interval,  and  during  that  long 
time  the  testator's  estate  had  been  much  augmented  or  dimin- 
ished ;  or  some  of  the  legatees  were  dead ;  or  the  person  whom 
be  had  chosen  to  be  his  heir  or  executor,  because  he  was  poor,  and 
had  many  children,  should  happen  to  be  rich,  and  to  have  no  chil- 
dren; or  there  had  happened  other  changes  of  the  like  nature; 
his  testament  would  nevertheless  be  executed,  unless  he  had  re- 
voked it,  either  by  some  contrary  disposition  made  in  due  form, 
or  in  the  manner  explained  in  the  twenty-first  article.  For  it 
ought  to  be  presumed  that  he  had  persevered  in  the  same  will, 
having  made  no  change  in  his  testament,  being  able  to  have  done 
it,  and  that  his  intention  was  that  this  testament  should  be  ex- 
ecuted in  what  manner  it  could,  according  to  the  condition  that 
matters  should  be  in  at  the  time  of  his  death.' 

Remarks  on  the  Precedino  Article. 

3128.  We  have  not  set  down  in  this  article  the  words  that  fol- 
low in  the  text  cited,  that  if  the  testator  revoke  his  testament,  either 
in  the  presence  of  three  witnesses,  or  by  an  act  in  a  public  registry, 
this  revocation,  together  with  the  lapse  of  ten  years  after  the  tes- 
tament, will  make  it  to  be  null.  Sin  a/iUem  testator  tarUummodo 
dizerit,  non  voluisse  prius  stare  testamentum,  vel  aliis  verbis  uten^ 
do  conirariam  aperuit  voluntatem^  et  hoc  vel  per  testes  idoneos  non 
mimsts  tribusy  vel  inter  acta  manifestaveritj  et  decennium  fuerit  emen- 
sum ;  tunc  irritum  est  testamentum^  tarn  ex  contraria  voluntate^  qimm 
tx  cursu  temporaiL  And  instead  of  this  way  of  revoking  a  testa- 
ment, we  have  put  down  only  in  the  article,  that  the  testator  may 
revoke  it,  either  by  an  act  made  in  due  form,  or  in  the  manner 
explained  in  the  twenty-first  article,  that  is,  by  tearing,  razing, 
or  defacing  it  For  it  seems  that  that  which  in  the  Roman  law 
made  the  use  of  those  other  ways  of  revoking  a  testament  neces- 
sary, either  by  an  act  in  the  public  registry,  or  by  a  declaration  in 
presence  of  witnesses,  was,  that  testaments,  as  well  as  all  other 
acts,  might  be  made  without  any  writing;*  and  that  therefore,  as 
testaments  made  after  this  manner  did  subsist  in  the  memory  of 
the  witnesses,  a  contrary  act  was  necessary  to  annul  those  that 

P  L.  27,  C.  de  tatam. 

*  See  the  twelfth  article  of  the  flnt  lection  of  CbMnante.    12.  9, 10,  (jod.  dtjide  ingtr.; 
-I  21, 1  2,  Cod.  deUtUm.!^l  26,#orf. 
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were  not  written.  And  it  was  perhaps  for  the  same  reason,  in 
that  testaments  did  subsist  withoat  writing,  that  before  Justinian's 
reign  the  laws  which  that  emperor  abolished  by  the  law  quoted  on 
this  article  had  regulated  that  a  testament  should  be  null  after  ten 
years  froin  the  day  of  its  date.**  Which  may  have  been  founded 
upon  this,  that  the  memory  of  a  testament  which  was  not  written 
could  not  be  so  easily  preserved  after  so  long  a  time,  whether  be* 
cause  of  the  death  of  all  the  witnesses,  or  some  of  them,  or  their 
forgetfulness.  And  this  revocation  of  testaments  by  the  course  of 
ten  years  may  have  been  extended  to  those  that  were  written,  io 
the  same  manner  as  they  extended  the  formalities  of  testaments 
that  were  not  written ;  as  has  been  remarked  in  other  places.®  But 
Justinian  did  not  content  himself  with  the  bare  effect  of  the  space 
of  ten  years,  to  revoke  even  testaments  that  were  not  written ; 
and  he  ordained,  without  making  any  distinction  by  this  law,  that 
to  revoke  a  testament  there  should  be  necessary  both  the  course  of 
ten  years,  and  likewise  a  declamtion  of  the  testator  in  the  presence 
of  three  witnesses,  or  an  act  in  the  public  registry :  from  whence  it 
follows,  that,  without  the  circumstance  of  this  time,  an  act  before 
three  witnesses  would  not  be  sufficient,  and  that  it  would  be  ne- 
cessary to  have  an  act  more  authentic  to  revoke  the  testament;  so 
that  it  would  seem  that  Justinian  looked  upon  the  revocation  of  a 
testament  as  an  act  of  the  same  nature  with  the  making  of  a  tes- 
tament, because  it  implies  a  disposition  of  the  inheritance :  so  that 
one  might  conjecture  from  this  law,  that,  to  revoke  a  testament 
within  the  ten  years  from  its  date,  the  same  number  of  witnesses 
should  be  necessary  as  in  making  a  testament.  And  as  to  the 
manner  of  revoking  a  testament  by  the  effect  of  time,  as  by  this 
law  of  Justinian  the  time  alone  is  not  sufficient  to  annul  it ;  so  it 
is  still  less  sufficient  with  us,  where  every  testament  ought  to  be 
in  writing.  But  although  every  testament  ought  to  be  in  writing, 
yet  a  contrary  act  is  not  always  necessary  to  revoke  it,  for  the 
testator  needs  only  to  tear  or  cancel  his  testament,  so  that  the  use 
of  an  express  revocation  cannot  be  necessary,  except  in  the  case 
where  a  testator  cannot  have  the  original  testament  in  his  power, 
either  by  reason  of  absence,  or  for  other  causes ;  and  in  this  case 
the  difficulty  would  remain,  to  know  whether  it  would  be  neces- 
sary to  have  an  act  with  the  same  number  of  witnesses  that  are 
required  to  a  testament,  as  it  seems  to  follow  from  this  law  of  Jus- 

*  V:iB,Cb<L  Theodoi.  dt  testam,  e<  oodidU, 

^  See  the  preamble  of  the  third  and  fourth  sectioiM. 
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tinian,  who  is  not  contented  with  three  witnesses,  ezeept  in  the 
ease  where  the  ten  years  are  elapsed  after  the  date  of  the  testa* 
ment.  But  as  we  have  seen  in  the  fifth  article,  that  a  testament 
with  five  witnesses  in  favor  of  the  heir  at  law  annuls  a  former 
testament  in  which  a  stranger  was  instituted  heir  or  executor ;  knd 
that  he  who  has  a  mind  to  revoke  his  testament  without  making 
another  cannot  but  know  that,  if  he  die  without  a  testament,  he 
leaves  his  estate  to  his  next  of  kin ;  so  therefore  five  witnesses 
ought  to  su£Bce  to  make  the  revocation  of  his  testament  valid. 
And  this  revocation  ought  to  have  the  same  efiect  as  if  he  insti- 
tuted his  heir  at  law  by  a  second  testament  For  one  may  say  of 
him  who  revokes  his  testament  without  making  another,  that  he 
institutes  for  his  heir  or  executor  him  who  ought  to  succeed  to 
him  if  he  died  intestate,  not  by  an  institution  in  express  terms^but 
which  is  tacit  in  the  expression,  and  express  in  the  intention  ;  and 
likewise  with  this  advantage  in  favor  of  the  said  heir  at  law,  that 
he  is  willing  to  leave  him  the  estate  without  any  diminution  by 
legacies  or  other  bequests.  And  if  this  revocation  were  made  in  a 
place  where  only  two  witnesses  are  required  to  a  testament,  the 
same  number  would  be  sufficient ;  since  in  testaments,  and  other 
acts,  we  ought  to  observe  the  formalities  that  are  used  in  the 
places  where  they  are  made ;  as  has  been  remarked  on  the  first 
article  of  the  third  section. 

3129.  But  if  there  were  only  two  witnesses  to  such  a  revocation, 
in  a  place  where  a  greater  number  of  witnesses  is  necessary  to  a 
testament,  and  the  testator  had  persevered  in  the  said  will  to  his 
death,  although  he  had  not  survived  ten  years  after  the  making  of 
it,  the  proof  which  would  result  from  an  act  of  this  nature,  joined 
with  the  favor  of  the  heir  at  law,  would  it  not  be  sufficient  to  an- 
nul the  testament,  in  the  same  manner  as,  in  all  sorts  of  other  acts, 
and  even  for  a  donation  of  one's  whole  estate  to  take  effect  in  the 
lifetime  of  the  donor,  two  witnesses  are  sufficient  with  a  notary,  or 
two  notaries  without  any  witness  ?  This  question  might  be  ranked 
in  the  number  of  those  which  demand  rules  for  deciding  them.  And 
without  deciding  it,  it  seems  reasonable  to  believe,  that,  since  Jus- 
tinian required  only  three  witnesses  with  the  space  of  ten  years, 
and  judged  in  this  case  the  revocation  of  the  testament  just  and 
favcvable,  although  without  the  formality  required  in  a  testa- 
ment, an  act  made  before  two  public  notaries,  or  one  notary  and 
two  witnesses,  setting  forth  in  an  authentic  manner  the  will  of 
the  testator  to  revoke  lus  testament,  might  have  this  effect ;  espe- 

28* 
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cially  since  it  wotdd  seem  that  fewer  fonnalities  are  necessary  to 
leave  the  inheritance  in  the  natural  order  to  the  heir  at  law,  than 
what  the  law  requires  to  deprive  him  of  it,  and  that  it  does  not 
seem  necessary  that  he  who,  after  having  made  a  testament, 
changes  his  mind  and  is  willing  to  die  intestate,  should  make  a 
second  testament  in  the  same  form  and  manner. 

XIIL 

3130.  The  Testament  may  be  either  entirety  armuttedj  or  only  as 
to  the  Institutionj  or  as  to  soms  other  Clause, —  Among  the  different 
causes  which  annul  the  wills  of  testators,  and  which  have  been 
explained  in  the  foregoing  articles,  we  must  distinguish  between 
those  which  destroy  entirely  the  whole  testament,  so  that  there 
does  not  subsist  so  much  as  any  one  disposition  in  it,  either  for 
the  institution  of  the  heir  or  executor  or  for  the  legacies,  and 
those  which  only  annul  either  the  institution  of  the  heir  or  exec- 
utor, or  some  other  disposition,  without  touching  the  rest;  which 
depends  on  the  rules  that  follow.^ 

XIV. 

3131.  T%e  Second  Testament  annuls  or  changes  the  Ftrstj  ac- 
cording to  the  Dispositions  it  contains.  —  In  the  case  of  a  second 
testament,  the  first  is  either  entirely  annulled  in  all  its  parts,  or 
only  in  that  which  the  second  may  have  changed  in  it,  as  has 
been  said  in  the  second  article.  Thus,  the  effect  of  the  will  of  the 
testator  in  his  first  testament  depends  on  the  effect  which  his  will 
explained  in  the  second  testament  ought  to  have.'  And  by  the 
second  testament  we  are  always  to  understand  that  which  is  the 
last,  how  many  soever  the  former  testaments  are.' 

XV. 

3132.  The  Birth  of  a  Child  annuls  the  whole  Testament  thai  made 
no  Mention  of  it.  —  In  the  case  of  the  birth  of  a  child,  which  the  tes- 
tator did  not  foresee,  and  of  which  he  had  made  no  mention  in  the 
testament,  it  is  entirely  annulled,  and  notbiitg  of  it  subsists,  even 
although  the  testator  had  instituted  by  the  said  testament  his 
other  children  which  he  had  at  that  time.^    For  it  may  be  said, 

^  866  the  following  niles. 

'  This  IB  a  ooxiMqaeiio6  of  the  fint  and  leoond  articles. 

'L.lf\  1,  D.  de  ban.  pots,  sec.  tab. 

'  Si  pater  dace  filioe  hsredes  institoerit,  et  agnatione  poBthnmi  raptnm  testamentom 
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with  respect  to  the  dispositions  of  that  testament,  that,  if  the  testa- 
tor had  foreseen  the  birth  of  this  child,  he  would  have  burdened  the 
succession  with  fewer  legacies,  or  perhaps  would  have  left  none  at 
all.  And  it  might  likewise  happen,  that,  if  this  testament  ought  to 
snbsist,  this  child  would  be  reduced  to  its  legitime,  or  child's  part, 
contrary  to  the  intention  of  the  testator;  so  that  we  ought  to  pre- 
sume of  such  a  testament,  that  the  dispositions  thereof  are  con- 
trary to  those  which  the  birth  of  this  child  would  have  obliged  the 
testator  to  make  if  he  had  foreseen  it. 

XVI. 

3133.  The  Legacies  of  TJndutiful  Testaments  subsist,  —  If  a  tes- 
tator having  children,  or,  if  he  is  without  children,  having  parents, 
makes  no  mention  of  them  in  his  testament,  or  if  he  disinherit 
them  without  just  cause,  the  testament  will  be  null  only  with  re- 
spect to  the  institution  of  other  heirs  or  executors  in  the  place  of 
his  children  or  parents,  and  all  the  other  dispositions  of  the  said 
testament  will  have  their  effect* 

XVIL  • 

3134.  Hie  Next  of  Kin  being  instituted^  cannot  renounce  the  Exe* 
cution  of  the  Testament^  that  he  may  succeed  to  the  Testator  as  dying 
htestate. —  In  the  case  where  the  heir  at  law  or  next  of  kin  is  in- 
stituted heir  or  executor  by  a  testament,  if,  to  avoid  payment  of  the 
legacies,  he  should  pretend  to  renounce  the  testamentary  succes- 
sion, and  keep  to  his  right  of  succeeding  to  the  deceased  as  dying 

fberit,  qnaniTis  hsBredltas  pro  dnabus  {nrdbas  ad  eos  pertineat,  tamen  fideicommiBsn  li- 
bertatn  pnoBttn  Don  debent,  neat  nee  legata  qnidem  ant  fldeicommissa  pnestare  oognntor. 
^47,  D.  de  Jldeicom.  libert,;^l  34,  \  U,  »d.  See  the  sixth  article.  We  may  gather 
this  conseqaenoe  from  this  text,  that  even  the  most  faTorable  legacies  would  be  revoked 
in  this  case,  since  it  ammls  the  legacies  of  liberty  given  to  slaves.  Bnt  if  there  were  in  the 
ttid  testsment  a  legacy  left  to  servants,  in  lien  of  wages  dne  to  them,  it  wonld  not  be  so 
noch  a  legacy  as  an  acknowledgment  of  a  debt  which  onght  to  be  acqnitted ;  and  it 
would  be  ^e  same  thing,  if  the  testator  had  chaiged  his  heirs  or  executors  with  some  res- 
titation  which  he  was  obliged  to  make.  For  the  cause  which  would  annul  this  testament 
would  not  annul  the  proof  that  it  wonld  make  of  a  tmtfa  of  this  nature. 

*  N>o.  115,  c.  3.  This  text  relates  to  the  testaments  of  fathers  and  mothers,  and  other 
uceadants;  and  the  same  thing  is  ordained  at  the  end  of  the  fourth  chapter  of  the  same 
novel,  with  respect  to  the  testaments  of  children  who  forget  or  disinherit  their  fiftthers, 
mothers,  or  other  ascendants. 

By  the  ancient  law,  the  legacies  and  other  bequests  of  tmdutiful  testaments  were  an- 
nailed,  as  weQ  as  the  institution  of  the  heir  or  executor.  See  the  retoark  on  the  fiftii  arti- 
de  of  the  fourth  section  of  IMuHfii  TeHamaOi, 
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intestate,  he  would  neverthdeas  be  bound  to  aequit  the  legacies 
and  the  other  chargeB  regulated  by  the  testament' 

XVIIL 

3135.  If  he  thai  U  insiUuUd  Heir  or  Executor  tn  ike  TesUtment 
renounces  by  Colhuion  wiih  ike  Next  of  Km^  the  TestametU  shall 
subsist  with  Respect  to  all  the  other  Dispositions.  —  If  he  that  is  in- 
stitnted  heir  on  executor  in  a  testament  renounces  the  sucoessioa 
on  purpose  tha^t  it  may  go  to  the  heir  at  law  or  next  of  kin,  the 
heir  at  law  will  be  obliged  to  pay  the  legacies  and  the  other 
charges  of  the  testament,  although  he  had  given  nothing  to  tlie 
person  named  heir  or  executor  in  the  testament  to  induce  him  to 
leave  the  inheritance  to  him,  and  the  said  executor  had  done  it  out 
of  mere  favor  and  courtesy  to  the  heir  at  law.^ 

XIX. 

3136.  ]y  he  renounces  uriihomt  this  OoUusioni  what  will  be  ike 
Effect  of  this  Renunciation,  —  If  in  the  same  case,  where  another 
person  is  instituted  heir  or  executor  in  the  testament  than  the  heir 
at  law,  he  should  renounce  the  inheritance,  not  out  of  any  consid- 
eration for  the  interest  of  the  heir  at  law,  but  because  he  did  not 
find  his  account  in  accepting  the  inheritance,  this  institution 
would  be  of  no  effect,  as  has  been  said  in  the  tenth  article.  Thus, 
the  inheritance  passing  to  the  heir  of  blood,  the  testament  would 
remain  without  effect  in  its  most  essential  part,  which  is  the  in* 
stitution  of  an  heir  or  executor." 

Remarks  on  the  Preceding  Article. 

3137.  We  have  mentioned  in  this  article  only  the  bare  nullity 
of  the  institution  of  the  testamentary  heir  or  executor,  and  not  the 

*  L,  1,  D. n quia omiss, catiM tettam.f^d.l.  i  9,  w>/  See  the  foUowing  ankle,  and 
the  fourth  article  of  the  first  section. 

7  L.lf^  tik.  D.  n  quit  omisf.  eaus.  teatam. ;  ^L  4,  aod.  See  the  eighteenth  artide  of 
the  first  section  of  Hein  and  Emeutort  in  general. 

We  hare  not  put  down  in  this  article,  that  it  is  necessary  that  the  design  of  defeating 
the  legatees  should  appear  clearly,  as  is  said  in  the  first  part  of  this  last  text.  For  besides 
that  in  the  sequel  thereof  it  is  said  that  this  rule  shall  take  place  chiefly,  if  there  were  any 
designs  to  destroy  the  dispositions  of  the  testament;  which  seems  to  intunate  that,  even 
without  this  design,  the  heir  at  law  would  be  bound  for  the  legades ;  another  considera- 
tion arising  firom  what  shall  be  remarked  on  the  foUowing  article  has  induced  us  not  to 
add  this  restriction  to  the  rule  ezpUuned  in  this  article. 

^  L,\,inf.D.de  injuat,  rup,  irr.  fad.  teat.f—L  9,  D.  de  tatam,  Ud.  s—L^D.daboiL 
pou,  amir,  tab. ; — /.  2,  inf.  C7.  si  amiat*  aiL  earn,  teat. 
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absolute  nullity  of  the  whole  testament,  and  of  all  the  other 
positions  that  it  might  contain,  although  it  was  the  rale  of  the  Ro* 
man  law,  explained  in  the  texts  cited  upon  this  article,  that  all  the 
dispositions  should  remain  null,  if  he  that  was  instituted  executor 
or  testamentary  heir  did  not  accept  of  the  succession.  This  rule 
was  founded  upon  this,  that  the  institution  of  tiie  heir  or  executor 
was  considered  as  the  most  essential  part  of  the  testament,  and 
the  foundation  of  all  the  other  dispositions.  Which  went  so  far 
in  the  ancient  Roman  law,  that  it  was  necessary  to  begin  the  tes* 
tament  by  the  institution  of  the  heir  or  executor,  and  that  all  the 
legacies  which  preceded  the  said  institution  were  null,  even  those 
which  gave  liberty  to  slaves,*  although  there  were  no  other  nullity 
in  the  testament  It  was  upon  the  same  principle  that  they  made 
likewise  the  validity  of  the  legacies  to  depend  on  the  executor's 
acceptance  of  the  inheritance.  So  that  it  depended  altogether  on 
the  executor  to  make  the  legacies  valid  by  his  accepting  the  in- 
heritance, or  to  annul  them  by  renouncing  it 

3138.  It  appears  clearly  from  these  principles  of  the  Soman  law, 
that  this  role,  which  annuls  the  legacies  for  want  of  a  testamen- 
tary heir  or  executor,  cannot  have  place  in  the  customs  of  France, 
seeing  they  do  not  acknowledge  any  testamentary  heir,  and  that 
testaments  in  the  said  customs  are,  according  to  the  spirit  of  the 
Roman  law,  nothing  else  but  codicils.  And  as  for  the  provinces 
which  are  governed  by  the  written  law,  the  case  is  so  rare,  sinoe 
the  invention  of  the  benefit  of  an  inventory,  for  legacies  to  be  lost 
by  the  testamentary  heir's  renouncing  the  inheritance,  that  it  has 
never  perhaps  once  happened.  For  what  person  is  there  who  is 
instituted  by  a  testament,  who  having  hopes  to  reap  some  advan- 
tage from  the  succession,  and  being  at  liberty  to  accept  it  with  the 
benefit  of  an  inventory,  will  readily  renounce  it  ?  And  if  he  re- 
fuses it  only  because  it  is  really  burdensome,  the  legatees  lose 
nothing  thereby,  seeing  legacies  are  paid  only  after  the  debts. 

3139.  It  is  true,  that  in  the  ancient  Roman  law  it  might  very 
well  happen  that  a  testamentary  heir  might  renimnce  an  inherit- 
ance which  would  have  proved  advantageous.  For  before  the  in- 
vention of  the  benefit  of  an  inventory,  as  there  was  no  medium 
between  accepting  purely  and  simply  the  inheritance,  and  renoun- 
cing it,  it  might  easily  fail  out  that  a  testamentary  heir  might  re- 
nounce a  succession,  which  the  apparent  charges  might  render 
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BOspidonB,  althongh  the  goods  of  the  saocession  might  be  more 
than  the  chaises ;  and  it  was  in  that  time  that  this  law  was  estab- 
lished. Bat  after  the  invention  of  the  benefit  of  an  inventory,  it 
cannot  well  be  supposed  that  this  case  should  happen,  that  a  suc- 
cession, in  which  there  may  remain  goods  to  the  heir  or  execator, 
should  be  abandoned.  And  in  fine,  although  it  should  happen 
that  a  testamentary  heir  should  renounce  a  succession,  of  which 
the  goods  are  suflicient  to  dear  all  the  charges,  and  to  pay  off 
either  the  whole  legacies  or  a  part  of  them,  it  does  not  seem  to  be 
just,  nor  agreeable  to  our  usage,  that  the  legatees  should  lose 
their  legacies  because  the  heir  or  executor  would  not  accept  of  the 
inheritance.  For  as  this  rule  of  the  Roman  law,  which  annuk 
the  legacies  when  he  that  is  instituted  heir  or  executor  abandons 
the  succession,  has  had  for  its  foundation  only  these  niceties 
which  we  have  just  now  explained ;  so,  likewise,  it  may  be  con- 
sidered as  a  pure  nicety,  and  may  be  said  to  be  contrary  to  the 
first  and  most  essential  principle  of  the  Roman  law  itself  in  the 
matter  of  testaments,  which  is,  that  the  will  of  the  testator  ought 
to  serve  as  a  law,  as  has  been  remarked  in  its  proper  place ;  ^  since 
this  will  is  not  limited  to  the  institution  of  an  heir  or  executor, 
but  respects  likewise  the  legacies,  and  sometimes  legacies  that  are 
more  favorable  than  the  institution  itself,  and  which  the  testator 
wiU  have  acquitted  independently  of  the  will  of  his  heir  or  exec^ 
utor,  and  even  against  his  will  if  he  should  oppose  it. 

3140.  It  may  be  said  further,  that  it  is  contrary  to  equity  to 
make  bequests,  that  are  just  and  reasonable,  to  depend  on  the 
whimsical  humor  of  an  heir  or  executor ;  and  to  make  legatees 
lose  the  recompenses  of  their  services  and  other  good  deeds,  on 
which  may  depend  the  subsistence  of  their  families ;  and  that  for 
no  other  reason  but  that  of  a  bare  nicety,  which  can  be  of  no  ad- 
vantage to  any  person  besides  the  heir  at  law,  who  could  not  ex- 
pect the  succession  but  with  the  condition  of  acquitting  the  leg- 
acies, if  he  had  been  called  to  it  by  the  testament,  and  who,  not 
being  called  to  succeed  by  the  testament,  ought  to  content  him- 
self with  taking  the  place  of  him  that  is  instituted  by  the  testa- 
ment, with  the  charges  which  the  testator  had  imposed  upon  him. 
So  that  we  might  in  this  case,  more  than  in  any  other,  put  in 
practice  the  sentiment  of  the  most  learned  commentators,  who  will 


l»  See  the  MTenth  article  of  fhe  fint  section  of  this  tide,  and  the  fifOi  artide  of  the  fol- 
lowing aection. 
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have  the  codicillary  clause  to  be  supplied  in  every  testament,  as 
has  been  said  in  the  fourth  section ;  which  would  have  this  effect, 
that  this  heir  at  law  would  be  obliged  to  acquit  the  legacies  in  de- 
fault of  him  that  is  instituted  heir  or  executor  by  the  testament; 
and  that  although  he  were  heir  by  another  title  than  the  testa- 
ment, yet  he  ought  not  to  have  the  benefit  of  the  succession  with- 
out acquitting  the  charges  of  it,  according  to  these  words  of  one 
of  the  laws  concerning  this  matter,  Quocunque  enim  modo  heredir 
totem  lucri/acturus  quis  sit^  legata  prtsstabiL  L.  1,  §  9,  inf.  D.  si  quis 
om,  caus,  test.  For  although  these  words  do  not  precisely  relate 
to  the  case  in  question,  yet  the  sense  and  meaning  of  them  is  ap- 
plicable to  it 

3141.  Although  all  these  considerations  seem  sufficient  to  make 
the  legacies  subsist,  when  the  testamentary  heir  renounces  the 
succession,  yet  the  validity  of  the  legacies  in  this  case  may  like- 
wise be  founded  on  another  principle  of  equity,  and  which  is  also 
of  the  Roman  law,  that  in  the  cases  where  the  question  is  con- 
cerning the  validity  of  an  act,  in  which  are  contained  two  things 
that  have  some  connection  with  one  another,  if  one  of  the  two 
cannot  subsist,  yet  the  act  is  nevertheless  valid  for  that  which  may 
subsist  without  the  other.  Thus,  for  example,  when  by  one  and 
the  same  act  two  persons  have  bound  themselves  as  sureties  for 
another,  if  one  of  the  said  persons  could  not  bind  himself,  as  if  it 
was  either  a  minor  or  a  woman,  who  by  the  Roman  law  could 
not  oblige  herself  for  other  persons,  the  act  which  would  be  null 
with  respect  to  the  said  woman  or  minor  would  subsist  for  the 
other,  who  would  remain  obliged  solely  for  the  whole  debt®  It  is 
only  the  acts  of  which  no  one  part  can  subsist  but  by  the  validity 
of  the  whole  together,  that  are  annulled  in  the  whole  by  the  nul- 
lity of  any  part ;  as  if,  two  arbitrators  being  named  by  a  compro- 
mise, one  of  them  either  could  not  or  would  not  accept  thereof, 
the  nomination  would  be  altogether  firuitless  with  respect  to  them 
hoth;  for  one  of  them  cannot  judge  without  the  other;*  so  that 
the  nomination  of  one  alone  would  subsist  to  no  purpose.  But 
even  in  the  cases  which  relate  to  only  one  thing,  which  can  admit 
of  no  division,  the  laws  suppose  a  division  therein,  in  order  to 
make  the  acts  subsist  so  far  as  is  possible.  For  it  is  the  spirit  and 
intention  of  the  laws  to  give  to  all  sorts  of  acts  all  the  effect  that 
they  can  reasonably  have.     Thus  we  see,  even  in  the  Roman  law, 

*  L,  48,  D.  deJUUi^l  8,  aadwuU,  Vei  ^  L.'I,\  1,  D.  de  ncepL 
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that  Justinian  having  dispensed  with  the  registering  of  donations 
that  should  be  under  a  sum  which  be  had  regulated,  he  ordained 
that  the  donations  exceeding  the  said  sum,  which  ware  not  regis- 
tered, and  which  for  want  of  being  registered  ought  to  be  null, 
should  subsist  for  the  sum  that  might  be  given  without  being  r^* 
istered.  So  that  that  donation  was  partly  null,  and  partly  had  its 
effect*  Thus,  by  our  usage,  a  donation  of  all  one's  goods,  present 
and  to  come,  may  be  divided  by  the  donee,  who  may  restrain  it  to 
the  goods  which  the  donor  had  at  the  time  of  the  donation,  as  has 
been  remarked  on  the  sixth  article  of  the  thirteenth  section  of  Hek$ 
and  Executors  in  general. 

3142.  It  is  from  these  principles  that  the  rule  of  the  canon  law 
has  been  taken,  which  says,  that  that  which  may  be  valid  ought 
not  to  be  annulled  because  of  its  connection  with  that  which  is 
invalid :  Utile  non  debet  per  inutile  vitiari.  C.  37  de  reg.jwr.  in  6. 
Which  is  to  be  understood  of  the  cases  where  this  connection  is 
not  such  that  one  of  the  two  things  cannot  subsist  without  the 
other.  Thus  we  may  say,  that,  according  to  the  same  principles, 
it  is  equitable  that  a  testament  which  is  without  effect  as  to  the 
institution  of  an  heir  or  executor  should,  nevertheless,  subsist  as 
to  the  other  dispositions,  since  they  have  no  necessary  connectioa 
with  the  said  institution,  each  of  them  having  its  cause  in  the  in- 
tention of  the  testator,  which  makes  them  independent  one  of 
another.  For  as  his  will  is  in  general,  with  respect  to  them  all 
together,  that  they  should  have  their  effect,  so  his  will  is  in  partic- 
ular, with  respect  to  every  one  of  them,  that  it  should  be  executed, 
even  although  the  others  could  not  have  their  effect. 

3143.  Upon  the  same  subject  we  may  remark  a  decision  of  the 
Emperor  Antoninus,  in  a  cause  which  was  argued  before  him ; 
the  question  was,  to  know  whether,  a  testator  having  blotted  ont 
in  his  testament  the  names  of  his  executors,  the  legacies  with 
which  his  executors  were  charged  in  the  said  testament  ought  to 
subsist.  The  emperor's  advocate,  who  was  of  counsel  against  the 
legatees,  pretended  that  the  said  legacies  were  escheated,  that  is, 
of  no  effect  for  the  legatees,  and  that  they  did  belong  to  the  ex- 
chequer, according  to  the  law  which  was  then  in  being;'  and  he 
quoted  the  rule,  that,  for  want  of  a  testamentary  heir,  all  the  dispo- 

*  Z.  34,  C.  db  domd,;-^l  86,  inf.eod,:^N6o,  162,  c.  1,  i  2.  Aooording  to  oar  usage 
in  France,  eTeiy  donation  that  is  not  enrolled  is  entirely  noil.  See  the  fifteenth  article  of 
the  third  section  of  DontUionB. 

'  r.  I.  tm.  4  1,  ae  fi^.  C.  de  eaduc,  tolf. 
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flitionB  of  the  testament  were  nnll,  Non  potest  lUhim  iestamefUum 
vcUere  quod  luaredem  non  habeU  But  the  emperor,  who,  knowing 
this  role,  had  said  before  of  himself  that  these  legacies  could  not 
be  valid,  having  ordered  the  partie  and  their  advocates  to  with- 
draw, that  he  might  reflect  at  more  leisure  upon  the  matter,  made 
them  be  called  in  again,  and  told  them  that  it  was  just  that  the 
said  legacies  riiould  be  con&xmed.(  But  if  it  is  equitable  to  make 
the  legacies  subsist  in  a  case  where  the  testator  seemed  to  annul 
his  testament  by  blotting  out  the  names  of  his  executors,  there  is 
much  more  reason  to  confirm  the  legacies  of  a  testament,  in  which 
the  testator  has  made  no  manner  of  change  or  alteration,  and 
where  nothing  has  happened  but  the  unjust  caprice  of  the  testa- 
mentary heir,  who,  notwithstanding  he  may,  without  any  injury  to 
himself,  enter  heir  with  the  benefit  of  an  inventory,  takes  a  course 
which  can  be  of  no  use  but  to  destroy  the  legacies,  without  reap- 
ing any  advantage  thereby  himself.  It  is  true,  that  in  the  case  of 
this  law  it  was  the  cause  of  the  exchequer  against  the  legatees, 
and  that  this  emperor  preferred  the  interest  of  the  legatees  to 
thaf  of  the  exchequer ;  but  he  might  have  given  up  the  right  of 
the  exchequer,  without  making  the  legacies  to  subsist,  and  might 
have  left  to  the  heir  at  law  the  whole  inheritance.  Thus,  the  prin- 
ciple of  equity,  which  was  the  foundation  of  the  emperor's  decis- 
ion, might  likewise  very  justly  decide  in  favor  of  the  legatees,  in 
the  case  where  their  right  is  called  in  question  only  by  the  deed 
of  the  executor,  and  not  by  any  change  of  will  in  the  testator ;  for 
in  this  case  the  condition  of  the  legatees  is  more  favorable  than 
in  that  where  the  testator,  by  blotting  out  the  names  of  his  execu- 
tors, did  himself  give  a  mortal  wound  to  his  testament 

3144.  It  is  upon  account  of  all  these  considerations,  that  we 
have  been  induced  to  be  of  opinion,  that  tiiis  rule  of  the  Roman 
law,  which  annulled  the  legacies  when  the  testamentary  heir  did 
not  enter  to  the  inheritance,  is  not  conformable  to  our  practice ; 
which  might  likewise  be  founded  on  a  rule  of  the  Roman  law, 
which  says  that  the  legacies  belong  to  the  legatees  from  the 
moment  of  the  testate's  death,  without  waiting  till  the  testa- 
mentary heir  accepts  the  inheritance ;  and  that,  if  he  happens  to 
die  before  he  takes  upon  him  the  execution  of  the  will,  they  trans- 
mit their  right  to  their  legacies  to  their  heirs.^    It  would  seem  to 


K  L.  S,  D.  <2e  Atif  qwat  in  tat.  dd.  ind.  vet  interib. 

^  See  the  fint  article  of  the  ninth  section  of  Legadeg, 
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be  a  consequence  natoial  enough  from  this  principle,  that,  since 
the  legatee  has  acquired  his  right  before  the  tesiamentarj  heir 
accepts  of  the  succession,  he  should  not  lose  it  by  his  non-accep- 
tance of  it ;  and  especially  in  our  usage,  which  prefers  always 
natural  equity  to  niceties.  To  which  may  be  applied  the  vrords 
of  the  same  law,  which  contains  this  deciaicHi  of  the  Emperor  An- 
toninus which  we  have  just  now  explained :  ^  re  dubia  benign 
niorem  ifUerpreiationem  sequi  nan  minus  justius  esty  quam  iuiius; 
that  is  to  say,  that  in  doubtful  cases  the  safest  and  best  way  is  to 
follow  that  which  is  most  equitable. 

3145.  We  must  in  the  last  place  observe  concerning  the  va- 
lidity of  the  legacies  in  the  cases  where  the  testamentary  heir 
renounces  the  inheritance,  that  by  the  first  novel  of  Justinian, 
chap.  1,  if  any  one  of  the  heirs  or  executors,  being  charged  with 
legacies,  did  delay  to  acquit  them  for  a  whole  year,  he  was  de- 
prived of  his  right  to  the  inheritance,  which  inrent  to  the  heim  or  ex- 
ecutor substituted  in  his  place,  if  there  was  any ;  and  in  default  of 
him  to  his  coexecutor,  and  in  default  of  executors,  or  testamentary 
heirs,  to  the  heirs  at  law ;  but  still  with  the  charge  of  acquitting 
the  legacies.  And  if  there  was  neither  substitute  nor  coexec- 
utor, or  they  would  not  accept  the  inheritance,  and  the  person 
whose  right  it  was  to  succeed  in  case  there  had  been  no  testament 
had  likewise  refused,  then  the  goods  went  to  the  legatees.  It 
would  seem  to  be  very  conformable  to  the  same  spirit  which 
moved  the  lawgivers  to  take  such  a  multitude  of  precautions  for 
having  the  legacies  acquitted,  that  they  should  not  be  annulled  in 
the  case  where  the  testamentary  heir  renounces  the  inheritance, 
no  more  than  in  the  case  of  this  novel,  where  the  heirs  who  are 
called  in  default  of  the  executor  that  delays  to  acquit  the  legacies 
do  renounce  likewise,  and  where  the  law  uses  all  possible  means 
to  prevent  the  legacies  from  perishing. 

XX. 

3146.  7%6  ^capacity  happened  to  the  Testator  annuls  all  the 
Dispositions  of  the  Testament.  —  When  the  testament  is  annulled 
by  reason  of  a  change  in  the  state  of  the  testator,  which  has  put 
him  under  an  incapacity  of  having  heirs  or  executors,  as  has  been 
said  in  the  eleventh  article,  this  testament  will  not  only  be  null  as 
to  the  institution  of  the  heir  or  executor,  the  testator  not  being 
capable  of  having  any,  but  likewise  as  to  all  the  other  dispositions 
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of  the  testament,  even  the  most  favorable ;  for  hk  incapacity  ren- 
ders tliem  all  nnlL* 

3147.  Hke  Testator  ma^  omul  his  TesUment  by  tearing^  or 
razing^  U.  —  If  the  testator  tears  the  original  of  his  testament,  or  if 
he  razes  or  crosses  the  snbscriptipns,  or  by  any  other  means  pats 
his  testament  into  such  a  condition,  by  rasures  or  dashes,  that  it 
appears  that  his  intention  was  to  annul  it ;  it  will  remain  null, 
although  there  has  been  no  other  testament  made«^ 

XXIL 

314a  l%e  BloU  and  Dashes  nuide  by  C!ham:e,  or  against  the  Wm 
of  the  Testator  J  do  not  annul  the  Testament.  *-  If  the  testament 
had  been  torn  or  blotted  out  by  some  chance,  or  some  impru- 
dence, or  out  of  malice,  contrary  to  the  intention  of  the  testator, 
and  the  truth  of  the  said  fact  appeared  to  be  well  proved ;  it 
would  nevertheless  have  its  effect,  if  what  remained  entire  of  the 
testament  should  sufficiently  explain  the  dispositions  of  the  testa- 
tor.^ But  if  there  was  any  clause  defaced  in  such  a  manner  that 
it  is  not  possible  to  read  so  much  of  it  as  would  be  necessary  to 
make  it  to  be  understood,  the  impossibility  of  knowing  justly 
what  the  testator  had  written  or  caused  to  be  writteo  therein 
would  hinder  the  execution  of  it.^ 

XXIIL 

3149.  7%e  AddiHons  made  to  explain  the  Testament  do  not  an- 
mUiL  —  If  after  the  testament  is  entirely  written  and  signed,  and 
the  witnesses  are  vtdthdrawn,  the  testator  had  a  mind  to  make 
some  change  in  it,  he  could  not  do  it  but  by  a  new  disposition 
made  according  to  form :  but  if^  without  an  intention  to  alter  any 

*  L.  t,  \  5f  D.  de  inj.  nqit.  vr.Jad.  tett.    See  the  elerenth  article. 
^  L.9%\B,D.  qui  tatam,fac,  poss. ;— /.  SO,  C.  de  tesUm. 

*  L.  30,  C  de  tatam. ;—  ^  1,  D.  de  his  qui  in  tettam,  dd. ; — d,  I.  \  1. 

'  A  M,  ^  2 ;  — il.  /.  1,  i  8.  '  If  the  notaries  or  witnesses  knew  the  contents  of  the  place 
tlutt  is  defaced  oontraiy  to  the  intention  of  the  testator,  and  the  circumstances  should  ren- 
der fiiTorable  the  proof  that  their  declaration  might  make,  it  seems  reasonable  that  in 
ihii  case  their  testimony  should  be  received ;  which  would  be  conformable  to  this  last 
text,  where  it  is  said  that  that  which  is  defaced  without  any  design  of  the  testator,  and 
which  cannot  be  read,  ought  to  be  executed.  For  it  cannot  be  executed  unless  it  be 
known ;  and  unless  it  can  be  read,  it  cannot  be  known  but  by  the  declaration  of  the  no- 
tarj  and  witnesses  who  may  know  it.  And  this  proof  would  have  nothing  in  it  contrary 
to  die  ofdinaooes  and  our  usage. 
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thing  material  in  the  will,  he  had  a  mind  only  to  add  some  words 
to  explain  a  dark  and  equivocal  expression ;  as  i^  having  be- 
queathed a  set  of  horses,  having  more  than  one  set ;  or  a  suit  of 
hangings,  without  naming  which  suit,  he  having  many ;  or  hav- 
ing left  a  legacy  to  a  person  whom  be  had  not  described  clearly 
enough ;  he  should  explain,  either  in  tiie  margin,  or  at  the  bottom 
of  the  testament,  what  set  of  horses  or  what  suit  of  hanginigs  he 
meant  to  give,  or  should  mark  more  precisdy  ihe  quaiitiea  that 
may  distinguish  tliis  legatee,  additions  of  this  kind,  or  otli^s  of 
the  like  nature,  would  not  annid  the  testament :  for  they  'would 
make  no  alteration  in  the  will  of  the  testator,  and  would  not  con- 
tain any  new  bequest ;  but  would  only  explain  some  obscority  in 
those  which  he  had  already  made,  and  which  without  this  explica- 
tion would  have  raised  after  his  death  difficulties  how  to  judge,  by 
interpretations  and  reflections  on  the  circumstances,  what  had 
been  his  intention.* 

XXIV. 

8150.  We  ought  to  judge  of  Rasures  and  AddUions  according  to 
ihe  Oircumstances,  —  In  the  questions  which  concern  the  regard  we 
ought  to  have  to  rasures,  dashes,  additions,  or  other  changes  which 
may  happen  in  a  testament,  and  wherein  we  are  to  judge  of  ihe 
effect  they  ought  to  have,  we  must  distinguish  between  what  was 
done  at  the  time  of  making  the  testament,  and  was  approved  of 
in  presence  of  the  notary  and  witnesses,  and  what  was  done  after- 
wards, after  that  the  testament  was  perfected.  In  the  first  case, 
whatever  is  approved  of  in  the  presence  of  the  notary  and  wit- 
nesses makes  a  part  of  the  testament.  And,  ill  the  second  case, 
we  ought  to  distinguish  what  has  beeuxdone  after  making  the  tes- 
tament, by  the  testator  himself,  whether  it  were  to  explain  any 
thing  in  the  testament,  as  in  the  cases  of  the  foregoing  article,  or 
through  inadvertency,  or  with  a  design  to  annul  the  testament  by 
rasures  that  might  have  this  effect,  or  with  other  views,  from  that 
which  is  done  by  other  persons,  either  without  any  design,  or  out 
of  malice,  or  to  forge  something  into  the  will.  And  it  is  by  these 
several  views,  and  the  foregoing  rules,  that  we  are  to  judge,  ac- 
cording to  the  circumstances,  what  ought  to  be  the  effect  of  these 
changes.' 

*  L,  SI,  4  1, 2).  qui  tettam*fae.  pom, 

*  L.  12,  C.  de  tatam. 
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XXV. 

3151.  A  TesiameiU  made  by  Force  is  NulL  —  Seeing  the  testa- 
ment ought  to  contain  only  the  will  of  the  testator,  which  ought 
to  be  free ;  if  it  were  proved  that  a  testator  had  been  obliged  by 
some  violence,  or  other  unlawful  way,  to  make  a  testament,  or 
other  dispositions  in  view  of  death,  not  only  would  they  be  null, 
bat  the  author  of  this  attempt  would  be  punished  for  it,  as  for  a 
crime,  according  to  the  quality  and  circumstances  of  the  fact' 

BElfARKS   ON   THE    PrECEDINO    ArTICLE. 

3152.  We  must  not  confound  with  the  unlawful  ways  spoken 
of  in  this  article  certain  ways  which  a  great  many  persons  make 
use  of  to  engage  the  testator  to  make  his  will  in  their  favor,  such 
aa  services,  good  offices,  caresses,  flatteries,  presents,  the  interpo- 
sitioDs  of  persons  who  cultivate  for  them  the  good  will  of  the  tes- 
tator, and  engage  him  to  make  some  bequest  in  their  favor:  for 
althoogh  these  kinds  of  ways  may  be  inconsistent  either  with  de- 
cency or  good  conscience,  or  even  contrary  to  both,  yet  the  laws 
of  men  have  not  inflicted  any  penalties  on  those  who  practise 
them.  And  when  these  sorts  of  impressions  have  had  the  success 
to  engage  the  testator  to  make  voluntarily  the  dispositions  he  was 
entzeated  to  do,  yet  they  become  his  will ;  and  the  motive  of  the 
ways  which  have  engaged  him  thereto  does  not  render  them  null ; 
since  it  suffices  that  he  has  made  them  voluntarily  and  freely. 
Thas,this  commonplace  of  all  those  who,  complaining  of  the  dispo- 
sitions of  a  testament,  say  that  it  was  put  upon  the  testator  against 
his  wiU,  is  only  an  uncertain  and  fruitless  argument,  unless  it  be 
founded  upon  circumstances  of  ^ome  unlawful  way ;  and  if  the 
testament  has  not  been  really  and  truly  suggested,  in  such  a  man- 
ner that  the  testator  himself  had  not  explained  his  own  inten- 
tions; but  that,  for  example,  persons  taking  advantage  of  the 
weakness  of  a  sick  man  at  his  last  gasp,  had  contrived  a  testament 
which  they  presented  to  him,  and,  after  having  read  it  over  to  him, 
asked  him  whether  he  was  not  willing  to  approve  all  the  clauses 
of  it,  and  he  had  answered.  Yes ;  this  would  be  a  suggestion  really 
and  truly  unlawful,  and  which,  being  proved,  would  annul  dispo- 
sitions made  after  this  manner.* 

I  £h  1,  C.  fi  quU  aUq.  UtLprohxL  vd  coeg.  See  the  tenth  vticle  of  the  third  section  of 
Ban  and  ExeaUon  in  genenl. 

'  See  the  tweniy-fleTenth  artide  of  tfaii  section,  and  the  eighth  Article  of  the  eleyenth 
iection  of  TntammU. 
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XXVL 

3153.  The  Testament  is  NM  with  Respect  to  him  who  forcibly 
hinders  the  Revoking  of  it.^^  We  ought  to  reckon  among  the 
number  of  dispositions  that  ought  to  be  annulled,  that  \v^hieh  a 
testator,  being  desirous  to  revoke,  had  been  hindered  from  doing  it 
by  violence,  or  some  other  unlawful  way,  on  the  part  of  those  who 
were  to  reap  advantage  from  the  said  dispositions :  for  with  re- 
spect to  them,  they,  by  rendering  themselves  upworthy  of  the  said 
dispositions,  would  render  them  null,  according  to  the  rule  that 
has  been  explained  in  its  placed 

XXVIL 

3154.  The  Dispositions  procured  by  some  Oood  Office  or  Service 
are  not  NulL  —  We  must  not  count  among  the  unlawful  ways 
which  may  annul  a  testament,  the  civilities,  the  good  offices,  the 
services,  which  one  relation  may  render  to  another,  a  friend  to  his 
friend,  a  wife  to  her  husband,  or  a  husband  to  his  wife,  in  order  to 
deserve,  by  that  means,  some  kindness,  or  to  prevent  the  making  of 
dispositions  to  their  prejudice,  which  might  be  the  effect  of  some 
bad  impression  made  upon  the  testator  by  false  reports,  or  other 
causes,  and  which  they  might  be  desirous  to  remove,  and  to  in* 
duce  the  testator  to  have  more  favorable  thoughts  of  them  by  these 
kinds  of  good  offices.^ 


SECTION  VI. 

OF   THE   RULES   OF    INTERPRETING    OBSCURITIES,   AMBIGUITIES,   AND 
OTHER   DEFECTS    OF   EXPRESSION    IN   TESTAMENTS. 

3155.  Having  explained  the  nature  and  forms  of  testaments, 
and  the  several  causes  which  may  annul  them,  it  is  proper,  in  the 
next  place,  to  explain  the  rules  that  are  necessary  to  give  to  testa- 
ments that  do  subsist  their  just  effect,  by  the  interpretation  of  the 
clauses  which  may  give  occasion  to  any  difficulty  or  doubt,  either 
as  to  what  may  concern  the  institution  of  the  heir  or  executor,  or 
the  other  dispositions. 

3156.  The  difficulties  which  may  demand  some  interpretation 

^  See  the  tenth  article  of  the  third  section  of  Testaments. 

'  Z.  uU.  D.  si  guts  aUq.  test,  prohib.  vei  coeg.;  — I,  uU,  C.  eod.    See  the  remaifc  on  the 
twenty-fifth  article. 
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in  testaments  are  of  two  sorts.  One  is  of  those  which  arise  from 
some  obscority,  from  some  ambiguity,  or  some  other  defect  of  ex- 
pression ;  and  the  other  is  of  those  which  may  proceed  from  some* 
thing  else  than  a  defect  of  expression,  and  which  render  it  neces- 
sary to  find  out  the  intention  of  the  testator  by  some  other  ways 
than  by  the  knowledge  of  the  sense  of  the  words.  The  difficul- 
ties of  the  first  kind  shall  be  the  subject-matter  of  this  section ; 
and  those  of  the  second  shall  be  explained  in  the  following  section. 

3157.  We  may  apply  to  these  two  sorts  of  difficulties  some  of 
the  rules  which  relate  to  the  interpretation  of  covenants,  and  like- 
wise some  of  those  which  concern  the  interpretation  of  laws. 
And  it  will  be  easy  to  discover  which  of  those  rules  may  be  ap- 
plied here  by  the  bare  reading  of  the  second  section  of  CovetuifUs, 
and  of  the  second  section  of  the  Rides  of  Law.  All  the  rules  ex- 
plained in  this  and  the  following  section  are  to  be  understood,  not 
only  of  testaments,  but  of  all  dispositions  made  in  prospect  of 
death,  although  there  is  mention  made  only  of  testaments. 

Art.  L 

3158.  JTiree  Sorts  of  Expressions.  —  There  are  three  sorts  of 
expressions  to  be  distinguished  in  testaments.  The  first  is  of  those 
that  are  perfectly  dear ;  the  second,  of  those  that  are  so  obscure 
that  it  is  impossible  to  give  them  any  meaning ;  and  the  third  is 
of  those  in  which  there  is  some  obscurity,  some  ambiguity,  or 
some  other  defect,  that  may  render  the  sense  of  them  uncertain. 
And  each  of  these  kinds  of  expressions  hath  its  proper  rules, 
which  shall  be  explained  in  this  section.* 

II. 

3159.  —  First  Sort  of  Expressions^  those  that  are  Clear.  —  The 
expressions  which  are  perfectly  dear  do  not  admit  of  any  interpre- 
tation to  make  their  sense  known,  since  their  clearness  makes  it 
evident  enough.  And  if  the  disposition  of  the  testator  appears  to 
be  dearly  and  distinctly  explained  thereby,  we  ought  to  keep  to 
the  sense  that  appears  by  the  expression.^ 

IIL 

3160.  Second  Sort  of  Expressions^  those  that  have  no  Meaning 

*  See  the  following  articles. 

^  L»,Sl,D,deleg.9\^lS,mf,  C.  de  Ub. proBttr.  vd akoand.  See  the  fifteenth  ar- 
tide,  tod  Hie  last 
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ai  all.  —  The  expressions  which  cannot  have  any  meaning  are  re- 
jected as  if  they  had  not  been  written,  and  do  not  hinder  the 
others  from  having  their  effect* 

IV. 

3161.  Third  Sort  of  Eq^ressiontf  those  whidk  are  Obscwrt. — 
The  expressions  in  which  there  is  some  obscurity,  some  ambi- 
guity,  some  doable  meaning,  or  other  defect,  which  may  render 
their  sense  uncertain,  ought  to  be  interpreted  by  the  rules  which 
follow.* 

V. 

3162.  The  First  Rule  of  the  Merpretatim  of  Testametds,  the 
Will  of  the  Testator.  —  Since  the  law  permits  testators  to  dispose 
of  their  goods  by  a  testament,  it  follows  that  the  will  of  the  testa- 
tor  holds  therein  the  place  of  a  law.*  Thus,  the  first  rule  of  all  in- 
terpretation  of  testaments  is,  that  the  difficulties  in  them  oug^  to 
be  explained  by  the  said  will  of  the  testator,  as  far  as  it  can  be 
known  from  the  whole  tenor  of  the  testament,  and  the  other 
proofs  that  may  be  had  of  it,  and  that  it  is  just  and  reasonable, 
and  has  nothing  contrary  to  law  or  good  manners.'  And  it  is  to 
this  first  rule  that  all  the  others  which  concern  the  interpretatioa 
of  testaments  are  reduced ;  <  as  will  appear  throughout  the  rest  of 
this  section,  and  in  the  following. 

VL 

3163.  The  Uncertainly  of  the  Expression  is  esqplained  by  the  L^ 
teniion  of  the  Testator.  —  If  there  is  in  a  testament  any  ambiguity, 
oi  other  defect  of  expression,  which  may  have  a  meaning  different 
from  the  will  of  the  testator,  which  is  otherwise  well  known,  we 
ought  to  prefer  the  intention  of  the  testator  to  that  other  meaning. 


'  L.%D.dehis  qua  pro  non  aaripi, 

'  See  the  articles  which  follow. 

*  See  the  first  aod  seventh  articleB  of  the  fint  teotiaa. 

'  L.  1,  D.  qui  te8t.Jac.  pon.;  —  /.  15,  D.  de  condU.  irutit. 

S  L.b.D.de  meets,  teru.  hand,  instit.  There  is  this  difference  between  ooTeninti  snd  tes- 
taments, as  to  the  manner  of  interpreting^  them ;  that  in  covenants  we  must  consider  dif- 
ferently either  the  common  will  of  those  who  treat  together,  or  tha  bare  will  of  one  of  tbe 
two,  without  regard  to  the  will  of  the  other,  according  to  the  principles  which  hare  been 
explained  in  the  second  section  of  covenants.  But  in  testaments,  where  the  testator  alone 
explains  his  will,  that  will  alone  ia  ahrays  the  onlgr  role.  See  the  texts  cited  on  the  sev- 
enth article  of  the  fint  section. 
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Thns,  for  example,  if  he  who  had  a  mind  to  institute  an  heir  or 
executor  ooiitents  himself  with  naming  him  by  his  surname,  with- 
out adding  either  bis  quality,  or  other  circumstanoes  which  may 
distinguish  him  from  other  persons  that  have  the  same  name,  it  is 
by  the  ties  of  friendship  or  relation  that  the  testator  may  have  had 
with  one  of  the  two  or  more  of  the  same  name,  that  we  are  to 
judge  which  of  them  be  intended  to  name  for  his  heir  or  executor. 
Thus,  for  another  example,  if  the  testator  had  erred  in  the  name 
of  his  executor,  calUog  him  James  instead  of  John,  and  there 
were  another  person  of  the  same  name  and  surname  which  the  tes- 
tator had  made  use  of,  but  to  whom  the  qualities  which  he  had 
considered  in  the  choice  of  his  executor  could  not  agree ;  the  same 
csircumstances  of  friendship,  kindred,  or  others,  which  might  serve 
to  distinguish  the  person  whom  the  testator  had  in  his  mind  for 
bis  executor,  would  make  him  to  be  preferred  to  the  person  who 
was  named  only  by  mistake,  contrary  to  the  intention  of  the  said 
testator.  And  it  would  be  the  same  thing  in  a  mistake  of  the  like 
nature  concerning  any  of  the  legatees.'^ 

VIL 

3164.  A  False  Description  does  no  Prejudice  to  a  Bequest  that  is 
otherwise  9ufficienHy  Clear.  —  If  the  testator,  having  sufficiently 
explained  himself,  either  as  to  the  person  of  his  executor  or  of  a 
legatee,  or  as  to  the  thing  bequeathed,  had  added,  the  better  to 
specify  either  the  person  or  the  things,  some  quality  or  other  mark 
which  should  appear  to  be  false ;  as  if,  having  named  the  executor  or 
legatee,  he  had  added  these  words,  who  is  son  of  stich  a  one,  or  of 
such  a  country;  or  that,  having  devised  some  land  or  tenement,  de- 
scribed by  its  name  or  by  it^situation,  or  otherwise,  he  had  added, 
thai  he  had  bought  the  said  land  or  tenemewt  of  such  a  person;  all 
these  additions,  although  they  should  be  found  to  be  false,  would 
make  no  alteration  in  the  dispositions,  which  otherwise  are  clear 
enou^.  For  if  the  persons  or  things  are  sufficiently  described  by 
the  first  expression,  what  is  added  to  describe  them  more  plainly, 
being  superfluous,  will  only  be  a  mistake  which  can  do  no  prej- 
udice.^ 

^  \99,lMtiL€kkgat.;^l4,  adeie9lanL;^inf\  l,D.de  eondit  it  demmttr.  See 
the  twenty-Bizih  artide  of  the  seoond  section. 

1  L.  75,  \l,D.de  leg.  1 ;--/.  76,  \S,D.de  Ug.  2;—/.  48,  \vh.D.de  hasnd.  mttit.  ;— 
^  30,  Ltd.  de  l€gat.,'-^l.  17,  D,  de  emdiL  a  dtmonatr,;'-l  10,  D.  de  our.  ctrg.  See  the 
fifth  artide,  and  the  elerenth  artide  of  the  eighth  lectioii. 
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vm. 

3165.  Tke  Ob$curiiie$  and  AmbiguiHes  are  explained  htf  ike  CSr* 
cumstancet,  —  If  ihsxe  are  in  a  testament  any  expressions  which 
are  not  determined  to  a  certain  meaning  by  the  natural  significa- 
tion of  the  words,  and  that  there  is  in  them  some  obscority,  some 
ambiguity,  or  other  defect,  which  makes  it  nnoeitain  what  it  was 
the  testator  had  a  mind  to  express ;  these  sorts  of  expressions  will 
be  interpreted  by  the  proofs  that  may  be  gathered  of  his  will  froni 
the  different  drcnmstances  that  may  serve  to  that  end,  and  from 
discerning  the  effect  of  these  drcnmstances  by  the  nse  of  the  rales 
that  follow.^ 

IX. 

3166.  Jhterpreiation  of  a  Legacy  that  has  Relation  to  two  Things^ 
and  must  be  fixed  to  one.  —  If  the  testator  express  himself  in 
a  legacy  in  snch  a  manner  that  his  expression  seems  to  have  re- 
lation to  two  things,  one  of  which  alone  he  has  in  view,  and  he 
has  not  sufficiently  determined  which  of  the  two  he  has  a  mind  to 
bequeath,  we  shall  judge  of  his  intention  by  the  circumstances 
which  may  give  any  light  thereto.  Thus,  for  example,  if  a  testa- 
tor, who  had  two  pictures,  one  of  a  St.  John  by  Raphael,  the  othor 
of  a  battle  by  Rubens,  having  only  these  two  pieces  of  the  said 
two  painters,  had  bequeathed  his  battie  of  Raphael,  the  expression 
of  the  name  of  the  painter  would  mark  the  St  John,  and  that  of 
the  history  of  the  picture  would  point  out  the  battle.  Thus,  this 
expression  would  have  some  relation  to  both  the  pictures ;  and  it 
would  seem  that  the  legatee  might  demand  a  picture  of  Ra- 
phael's. But  because  the  history  of  the  picture  of  the  battle  would 
denote  it  more  sensibly  than  the  name  of  Raphael  would  do 
that  of  the  St  John,  and  these  pictures  would  be  more  distin- 
guished by  their  subjects,  ^hich  are  so  different,  than  by  the  dif- 
ferent names  and  merits  of  the  painters,  the  legatee  would  have 
the  battie,  although  it  were  of  another  hand  than  of  RaphaeL"^ 

Remarks  on  the  Pbecedinq  Article. 

8167.  If  we  suppose,  for  another  example,  that  a  testator,  who 
had  a  black  Spanish  horse  and  a  white  JSarbary  horse,  had  be- 
queathed his  white   Spanish  horse,  would  the  legatee  have  the 

>  L,  24,  D.  de  reb.  dvb.; — /.  8,  D.  eod.    See  the  following  artidei. 
■  L.pemik,  D.  de  nb.  dtA, 
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Spanish  horse  or  the  barb  ?  The  kind  would  denote  the  Spanish 
horse,  and  the  color  the  barb ;  which  might  be  a  foundation  for 
two  opposite  interpretations.  For  if  the  testator  was  ignorant  of 
the  difference  between  a  barb  and  a  Spanish  horse,  it  might  be 
presumed  that  it  was  the  barb  which  he  had  bequeathed,  having 
distinguished  him  by  the  color,  which  he  could  not  but  know. 
But  if  we  suppose  that  the  testator  knew  perfectiy  well  the  differ- 
ence between  a  Spanish  horse  and  a  barb,  will  not  his  making 
mention  of  the  Spanish  horse  induce  us  to  think  that  he  did  not 
err  in  the  kind,  and  that  he  had  really  a  mind  to  give  a  Spanish 
horse ;  and  that  thus  the  error  being  only  in  the  color,  and  not  in 
the  kind,  it  would  be  a  mistake  either  of  the  person  who  wrote  the 
testament,  or  of  the  testator  himself,  who,  by  having  added  the 
color,  had  rendered  his  expression  uncertain  ?  Or  wiU  it  be  said, 
that,  the  color  making  a  greater  distinction  than  the  kind,  the  tes- 
tator hath  bequeathed  the  barb  ?  Or,  lastiy,  will  one  choose  rather 
to  decide  the  doubt  in  favor  of  the  executor,  and  give  him  his 
choice,  by  the  rule  explained  in  the  sixth  and  following  articles  of 
the  seventh  section ;  or  in  favor  of  the  legatee,  and  give  him  the 
choice,  pursuant  to  the  rule  explained  in  the  tenth  and  following 
articles  of  the  same  section  ?  Which  would  depend  on  the  cir- 
cumstances which  might  make  the  presumption  to  be  in  favor  of 
the  legatee ;  for  if  the  circumstances  did  not  decide  it  for  him, 
and  if  the  question  were  in  an  equal  balance,  and  really  doubtful, 
it  would  be  the  heir  or  executor  that  ought  to  have  the  choice. 

X 

3168.  A  Mistake  in  the  Name  of  the  Thing  bequeathed  does  no 
Barm  to  the  Legacy >  —  K  h^  who  has  a  mind  to  devise  some  land 
or  tenement  errs  in  the  name,  whether  it  be  through  forgetfulness, 
or  because  he  had  a  design  to  change  the  name  thereof,  or  through 
some  mistake,  and  gives  to  the  said  land  or  tenement  the  name  of 
some  other,  but  so  as  that  this  mistake  appears  otherwise  by  the 
circumstances,  and  that  his  will  be  sufficientiy  known,  the  legacy 
shall  have  its  effect  for  the  land  or  tenement  which  he  had  a  mind 
to  give,  although  he  has  mistaken  its  true  name." 

XL 

3169.  The  Words  which  are  necessary  to  make  the  Sense  perfect^ 
may  be  supplied,  —  If  it  happens  that  through  some  forgetfulness  or 
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mistake,  whether  it  be  of  the  testator  himself,  if  he  writes  his  own 
testament,  or  of  the  person  whom  he  employs  to  write  it,  there  are 
wanting  in  some  expressions  necessary  words,  so  that  it  cannot 
have  any  meaning  without  adding  them,  and  that  by  such  addi- 
tion the  sense  is  perfect,  this  omission  will  be  supplied  by  suppos- 
ing the  words  that  are  wanting  to  be  there  inserted.  Thus,  for  in- 
stance, if  a  testator  had  said,  linstUiUe  suck  a  one,  without  adding 
the  word  heir  or  executor^  it  would  be  supplied.  Thus,  in  a  leg- 
acy, where  it  should  be  said  only,  to  9Hch  d  one  the  $wn  of  so  muck, 
it  would  be  reasonable  to  suppose  the  words,  I  give  and  beguecUL 
Thus,  in  all  sorts  of  imperfect  expressions^  where  one  may  judge 
by  the  expression  itself,  or  by  the  sequel  of  the  testament,  what 
are  the  words  omitted,  which  would  naturally  make  up  the  sense 
which  the  testator  had  in  his  mind,  it  would  be  just  to  supply 
them.® 

XIL 

3170.  Exampk  of  a  Conjecture  for  discovering'  the  Uncertain  In- 
tention of  the  Testator.  —  If  the  expression  is  defective,  not  because 
of  the  omission  of  a  word  that  is  necessary  to  be  supplied  for 
making  the  sense  perfect,  as  in  the  case  of  the  foregoing  article, 
but  because  of  some  uncertainty,  or  obscurity,  that  could  not  be 
cleared  up  by  any  other  expression  in  the  testament ;  and  the  ex* 
planation  thereof  should  depend  on  the  knowledge  of  the  inten- 
tion of  the  testator,  which  he  had  not  sufficiently  made  known ;  it 
would  be  necessary  in  this  case  to  have  recourse  to  the  other 
proofs  or  presumptions  which  might  discover  the  said  intention. 
Thus,  for  example,  if  a  testator  had  left  to  one  person  a  yearly 
pension,  without  explaining  the  sum  ;  as  it  would  be  certain,  on 
one  side,  that  this  legacy  ought  to  subsist,  and  uncertain,  on  the 
other,  to  what  sum  the  testator  had  a  mind  to  fix  it,  it  would  be 
necessary  to  regulate  this  pension  in  the  manner  that  it  might  be 
reasonable  to  suppose  the  testator  would  regulate  it  himself,  if  he 
were  alive.  Which  would  depend  on  the  circumstances  of  the 
quality  of  the  testator,  and  largeness  of  his  estate ;  on  the  quality 
of  the  legatee,  and  greatness  of  bis  wants ;  on  the  quality  of  the 
heirs  or  executors,  whether  they  were  descendants  or  ascendants  to 
the  testator,  or  collateral  relations,  or  nothing  of  kin  to  him ;  and 
if  they  were  children,  in  what  number  they  were.    But  if  this  tes- 


«  L.  67,  (  9,  D.  cfe  legal,  2 ;  — ^  10,  C.  de  fdaom.;'^l  1,  h  pennU.  D.  de  hand.  mstU.; 
—  /.  7,  adeteti.    See  the  following  artiolet. 
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tator  was  wont  to  give  every  year  to  the  said  legatee  something 
for  his  maintenance,  or  alimony,  the  legacy  might  be  regnlated  on 
the  same  foot  with  what  the  testator  was  wont  to  give  him  in  his 
lifetime.' 

XIIL 

3171.  Another  Example  of  the  InterpretaUon  of  a  Defective  Ex* 
presrioTL  —  We  may  add,  for  another  example  of  a  defective  ex- 
pression, which  it  would  be  necessary  to  interpret  by  the  intention 
of  the  testator,  a  legacy  left  in  these  terms :  /  give  and  bequeath 
unU)  such  a  one  the  sum  of  so  much  until  she  is  married,  without 
mentioning  that  this  sum  should  be  paid  her  every  year  to  the 
time  of  her  marriage;  which  would  give  rise  to  the  question, 
whether  it  would  not  be  only  a  legacy  of  this  sum  to  be  paid  once 
for  aU,  or  whether  it  would  be  an  annual  legacy  to  the  time  of  the 
marriage.  And  it  is  this  last  sense  that  these  words  ought  to 
have,  until  she  is  married;  for  they  ought  to  have  their  meaning 
and  their  effect,  and  they  can  have  no  other :  so  that  these  last 
words  prove  that  the  testator,  who  has  made  use  of  this  expression, 
had  a  mind  that  this  sum  should  be  paid  every  year,  until  the 
marriage  of  this  legatee,^  unless  there  were  particular  circum- 
stanches  in  the  case,  and  such  as  might  require  that  another  inter- 
pretation should  be  given  to  the  words.  # 

XIV. 

3172.  J%e  Legacy  ef  a  House  takes  in  Vie  Garden,  which  is  a 
Part  of  t^  —  If  a  testator  who  had  a  house  buys  a  garden  that  is 
adjoining  to  it,  and  afterwards  devises  the  said  house,  without 
making  mention  of  the  garden,  it  will  be  judged  by  the  circum- 
stances whether  the  garden  ought  to  be  comprehended  under  the 
legacy,  or  whether  it  ought  not:  for  if  the  testator  had  bought  this 
garden  to  join  it  to  another  house  than  that  which  he  had  devised 
by  his  will,  or  to  build  a  separate  house  upon  it,  or  for  any  other 
use  than  that  of  accommodating  the  house  devised,  it  might  not 
be  comprehended  in  the  legacy.  But  if  the  testator  had  bought 
this  garden  only  for  the  conveniency  of  the  said  house,  and  to 
make  it  more  healthy  and  more  agreeable,  and  having  made 
a  passage  from  the  house  to  tiie  garden,  he  had  looked  upon  it  as 

f  L.  14,  D.de  am.  Uff.    8eetliet««lfilitttid«Qfl]i»llfifatectionofl>9nMi. 
^  L.  17,  D.  de  cam.  leg, 

VOL.  II.  30 
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one  of  its  dependencies,  the  legatee  would  have  the  garden,  to- 
gether with  the  house.'  For  the  testator  would  have  made  of 
these  two  distinct  things  only  one  messuage  contained  under  the 
name  of  the  house  devised.  And  it  is  likewise  the  usual  custom 
to  understand  by  a  house,  not  barely  that  which  is  designed  for 
lodging,  but  likewise  the  courts,  the  stables,  the  garden,  and  the 
other  dependencies  and  conveniencies  that  happen  to  be  joined 
to  it* 

XV. 

3173.  TTiai  which  is  evident  from  the  Terms  is  not  interpreted. 
—  If  a  testator,  being  ignorant  of  the  true  use  of  the  words,  had 
left  a  legacy  in  terms  which  he  believed  did  comprehend  certain 
things  that  he  had  a  mind  to  bequeath,  but  which  the  natural 
meaning  of  the  said  terms  would  not  comprehend,  and  there 
was  nothing  in  the  sequel  of  his  testament  that  discovered  this 
intention,  but  the  legatee  pretended  only  to  prove  that  the  tes- 
tator understood  the  said  words  in  the  sense  that  he  had  a  mind  to 
give  to  his  legacy,  such  a  proof  would  not  be  received  for  giving 
to  the  expression  of  a  testament  another  meaning  than  that  which 
the  words  bear,  being  taken  in  the  sense  they  would  have  in  the 
common  acceptation  of  them.  Thus,  for  instance,  if  a  testator  de- 
siyiing  to  give  all  his  movables  to  a  legatee,  had  made  use  of  the 
word  utensils^  thinking  that  the  said  word  comprehended  them  all, 
this  legacy  would  be  restrained  to  the  movables  that  are  commonly 
comprehended  under  this  name.  For  although  it  is  true  that  the 
intention  ought  to  be  preferred  to  the  expression,  yet  that  is  only 
when  the  sequel  of  the  testament  discovers  clearly  the  said  inten- 
tion ;  but  not  in  cases  where  there  is  no  doubt  to  be  made  of  the 
meaning  of  the  expression :  for  in  that  case  the  only  presumption 
that  can  be  admitted  is,  that  the  testator  has  said  what  he  had  a 
mind  to  say,  and  that  he  had  no  mind  to  say  what  he  has  not  said.^ 

XVI. 

8174.  The  Word  Children  is  understood  only  of  those  that  are 
hwfullt/  begotten,  —  It  follows  from  the  rule  explained  in  the 

'  L.9,\  6»  D.  dehg.3.    See  the  fifth  article)  and  the  eighth  artide  of  Hie  tomHk  section 

of  Z/SffOCUS, 

*  L.7t\  2,  D.  de  wppdHett.  leg.    See  the  following  article. 

^  L.  69,  D.  de  kg,  3;— I  4,  D,deleg.l ;— J.  7,  ^  S,  D.  demqtpeU,  Ug.;^d.  f  m  /    See 
the  second  article. 
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preceding  article,  that  the  expressions  ought  to  be  taken  in  the 
sense  which  common  usage  gives  to  the  words.^  Which  is  not  to 
be  always  understood  of  the  general  and  indefinite  sense  that  all 
words  may  have ;  but  of  the  sense  which  has  relation  to  the  sub- 
ject-matter of  the  expression  of  the  testator ;  and  to  the  intention 
which  he  may  have  bad.  Thus,  for  example,  the  word  son  in- 
definitely and  in  general  comprehends  a  bastard  and  a  son  lawfully 
begotten;  but  if  a  testator  who  had  children  lawfully  begotten, 
having  likewise  a  bastard,  had  made  some  dispositions  in  which 
he  had  named  his  children,  or  his  sons  without  distinction,  either 
instituting  them  his  ^ecutors,  or  leaving  them  some  legacy ;  or 
if  a  testator  who  had  no  children  of  his  own  had  named  for  his 
executors  the  children  of  another  person,  or  had  given  them  any 
legacy,  this  naming  of  sons,  or  children,  which  may  be  applied  to 
bast£urds,  would  not  comprehend  them.'  For  besides  that  we 
ought  not  to  presume  that  this  was  the  intention  of  the  said  tes- 
tators, the  names -of  sons  and  children  are  not  applied  to  bastards 
in  the  indefinite  expressions,  but  when  they  are  certainly  compre- 
hended under  the  subject-matter  of  the  expression.  And  this  case 
being  excepted,  the  indefinite  signification  of  the  words  sons  and 
children  do  not  agree  to  them,  except  when  the  words  are  qualified 
with  the  addition  of  bastards  to  distinguish  them. 

XVIL 

3175.  The  Regard  thai  ought  to  be  had  to  the  Destinaiian  of  the 
Testator.  —  If  in  the  expression  of  things  bequeathed  either  to  the 
heirs  or  executors,  or  to  the  legatees,  there  were  any  uncertainty 
as  to  what  ought  to  be  comprehended  under  it,  and  what  ought  to 
be  excepted  from  it,  it  would  be  necessary  to  regulate  the  extent, 
and  to  fix  the  bounds  thereof,  according  as  we  might  be  able  to 
judge  what  the  testator  himself  comprehended  under  it,  if  his  in- 
tention appeared  either  by  some  destination  that  he  had  made  of 
the  things  bequeathed,  or  by  some  other  way.  Thus,  for  example, 
if  a  merchant  who  carried  on  difierent  commerces  in  several  prov- 
inces, and  had  divers  warehouses  for  selling  his  goods,  as  at  Rouen 
and  Bourdeaux,  and  in  other  towns,  had  left  in  his  testament  to 
one  of  his  heirs  or  executors,  or  to  a  legatee,  all  the  stock  of  his 
trade  at  Bouen,  and  to  another  all  the  stock  of  his  trade  at  Bour- 

*  1^.  7, 4  2,  D.desuppeU. leg, 

X  FQiuin  eun  definimns  qui  ex  Yiro  et  nxore  ejus  naacitor.  L,  6| D.dettatu  Aom.  Jnsti 
liberL    L.  5,  mf,  D»d€  mpu  voe. 
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deaux,  and  there  shoold  happen  to  be  at  Boordeaox  at  the  time 
of  his  death  merchandise  which  he  had  bought  for  Ronen,  where 
he  designed  to  sell  it ;  the  said  goods  would  belong  to  him  w^ho 
was  to  have  the  stock  of  the  trade  at  Soaen :  for  although  the 
goods,  being  at  Bonideanx  at  the  time  of  the  testatoi's  death, 
might  seem  to  be  part  of  the  stock  at  Boordeanx,  yet  the  testa- 
tor, by  having  destined  them  for  the  stock  of  his  trade  at  Roneo, 
has  made  them  part  of  that  stock,  and  they  would  belong  to  him 
who  ought  to  have  that  stock.  Thus,  in  the  same  manner,  if  there 
were  other  goods  bought  at  Rouen  to  be  transported  to  Boor- 
deanx, they  would  belong  to  him  who  was  to  have  that  stock  at 
Bourdeaux.  And  if,  the  goods  not  being  as  yet  bought,  the  money 
designed  for  buying  them  were  sent,  and  were  still  extant,  eith^ 
in  specie  or  bills  of  exchange,  thb  money,  wherever  it  were,  being 
part  of  the  stock  of  the  trade  of  that  place  where  the  goods  were 
designed  to  be  sold,  would  belong  to  the  executor  or  legatee  who 
ought  to  have  the  said  goods.^ 

XVIIL 

8176.  Other  Examples  of  the  same  Rule.  —  We  may  give,  tot 
another  example  of  the  rule  explained  in  the  foregoing  article,  the 
case  where  a  testator  having  devised  a  country-house,  with  the 
movables,  horses,  and  cattle  which  he  used  to  keep  there,  it  should 
happen  that  at  the  time  of  the  testator's  death  there  should  be  a 
set  of  horses  which  he  commonly  used  in  town,  at  the  said  conn* 
try-house,  whether  it  was  because  he  died  suddenly,  or  that  they 
had  been  sent  thith^  to  be  put  out  to  grass  for  some  time,  or  for 
some  other  reason ;  for  by  this  rule  these  horses  would  not  be 
comprehended  in  the  said  legacy,  which  ought  to  be  understood 
only  of  the  cattie  and  other  things  destined  to  be  always  in  the 
said  place.  And  for  the  same  reason  this  legacy  would  include 
the  plough-hcNTses  designed  for  the  service  of  the  said  house,  which 
should  happen  to  be  elsewhere  at  the  time  of  the  testator's  death ; 
for  the  different  destinations  of  the  testator  would  explain  his  in- 
tention, and  show  what  should  be  reckoned  to  belong  to  tiie  said 
house,  and  what  not."  And  the  chance  which  in  thb  case,  as  in 
that  of  the  foregoing  article,  makes  that  a  thing  destined  for  one 
place  happens  to  be  in  another,  does  not  change  its  destination. 

7  L.35;  d/.  i3,m/yruia>.eeM/.e<f  jBemi2t6<ii2tI>.di^^  35,  i  S, 

D.  de  hntniL  instit.    See  the  foUowiag  «rtide. 
'  L.  44, D.  de UgaLS'^—L  67,  eod.;-^l  86,  inf.  D, de kgoL  S. 
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Thiifl^  for  another  example  of  the  same  rale  explained  in  the  pre- 
*  ceding  aitiole,  if  a  testator,  having  bought  bj  one  and  the  same 
contract^  and  for  one  and  the  same  price,  two  estates  of  different 
names,  bat  wUeh  joined  to  one  another,  and  having  confounded 
the  two  together  in  his  possession,  by  letting  them  both  to  farm  by 
the  same  lease,  onder  one  of  the  two  names  only,  or  by  inseiting 
them  in  the  same  manner  in  his  book  or  memorandum  of  his 
a&iis,  makes  afterwards  a  devise  in  which  he  names  only  one 
estate  by  the  same  name  under  which  he  had  confounded  the  two, 
declaring  that  he  devises  it  such  as  he  had  purchased  it,  and  with- 
out making  any  reserve  or  mention  of  the  other  estate ;  this  de- 
vise under  these  circumstances  will  comprehend  both  the  estates, 
which  it  would  not  do  if  there  were  only  the  bare  circumstance 
of  the  purchasing  both  the  one  and  the  other  by  one  and  the  same 
contract,  and  for  one  and  the  same  price.* 

XIX. 

3177.  Divers  Views  far  discovering'  the  Intention  of  the  Testator. 
— It  follows  firom  the  rules  explained  in  the  foregoing  articles,  that, 
in  all  the  cases  where  the  question  is  how  to  interpret  the  expres- 
sions of  a  testator,  it  is  by  the  proofs  or  presumptions  which  may 
discover  his  intention  that  we  are  to  judge  of  them ;  and  this  de- 
pends on  the  different  drcumstances  that  may  have  any  relation 
to  the  difficulty  that  is  to  be  adjusted.  Thus,  we  consider  the 
qualities  of  the  persons,  and  those  of  the  things,  if  those  qualities 
can  be  of  any  use  to  discover  the  said  intention.  Thus,  we  dis** 
tingoish  the  several  usages  of  the  places,  either  for  the  sense  of  the 
words,  or  for  the  other  difficulties  which  the  said  usages  may  help 
to  explain,  and  especially  the  particular  usages  of  the  testators  in 
the  economy  and  management  of  their  affairs ;  and  we  take  what 
we  can  have  from  their  memorandums  and  journals  of  their  affairs, 
and  other  such  Hke  circumstances.^  But  the  regard  that  is  usually 
had  to  all  these  views  is  of  no  use,  unless  it  be  directed  by  two 
other  general  views,  which  ought  to  be  the  first  in  all  interpreta- 
tions.   One  is,  not  to  expose  an  expression  that  is  clear  in  itself  to 


*  iL  91,  f  8,  D.  de  bgat,  3.  We  have  pat  down  in  the  article  on  the  case  of  this  last 
text,  that  the  two  eslatee  were  adjoinkig  to  one  another ;  for  if  tfiey  were  situated  in  dif« 
ferent  places,  one  single  name  conld  not  agree  both  to  the  one  and  the  other,  and  their 
iepeiation  would  make  two  different  estates,  which  oonld  not  be  comprehended  nnder  one 
proper  name. 

^  L.50t^tilLD.delegat.  \','^LlBji:^mf,D.d$inMtrMe.vdinitr.lagaL 

30  • 
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interpretations  contrary  to  the  natural  sense  ;^  and  the  other  is, 
not  to  prefer  to  reasonable  presumptions  of  the  intention  of  the 
testator  a  sense  altogether  opposite,  nnder  pretext  of  adheriog 
slavishly  to  the  literal  sense  of  an  expression,  which  the  seqoel  of 
the  testament,  and  the  drcnmstances,  would  oblige  us  to  undeF 
stand  otherwise,  in  order  to  reconcile  it  with  the  said  intention.' 
Thus,  in  general  it  depends  on  the  prudence  of  the  judge,  to  ex- 
amine whether  an  expression  ought  to  be  taken  precisely  in  the 
literal  sense,  or  if  it  is  necessary,  or  equitable,  to  interpret  it :  and 
he  ought  to  be  careful  in  applying  the  proper  rules  by  which  it  is 
to  be  interpreted.* 


SECTION    VII. 

OF   THE   RULES   FOR   INTERPRETING   THE   OTHER  SORTS    OF   DIFFI- 
CULTIES   BESIDES   THOSE    OF   THE    EXPRESSIONS. 

3178.  Besides  the  difficulties  that  may  arise  from  the  defects  of 
the  expressions  in  testaments,  there  are  others  which  have  other 
causes,  and  which  cannot  be  prevented  by  dispositions  expressed 
in  the  clearest  terms.  Some  of  them  proceed  from  the  change 
that  is  made  by  unforeseen  accidents,  and  which  oblige  us  to  con- 
jecture, by  presumptions  which  may  be  grounded  on  the  known 
intentions  of  the  testator,  what  he  himself  would  have  ordered,  if 
he  had  foreseen  these  accidents.  Others  are  occasioned  by  some 
error  the  testator  was  under  in  a  matter  of  fact  that  was  unknown 
to  him,  and  where  it  appears  clearly  enough  by  his  dispositions 
what  he  would  have  ordered  if  the  truth  which  he  was  ignorant  of 
had  been  known  to  him.  And  others  have  other  causes  altogether 
different  Although  it  is  very  difficult,  and  even  impossible,  for 
those  who  begin  the  study  of  the  law  to  comprehend  these  several 

'  L.  25,  f  1,  Z).  de  kffot.  3.    See  the  second  and  fifteenth  articles. 

'  L.  69,  ^hD.de  legat.  3. 

*  L,  7,  C  dejideieomm.  If,  besides  the  ways  explained  in  this  article  Ibr  disooTering 
the  intention  of  the  testator,  there  should  be  found  other  testaments,  although  icroked, 
we  might  explain  by  the  former  testaments  that  which  is  obscure  and  uncertain  in  the 
testament  which  subsists,  if  the  difficulty  happens  to  be  more  clearly  explained  in  any  of 
the  other  testaments,  pxoyided  that  thi^  is  done  without  making  Talid  any  part  of  the  said 
testament  which  has  been  revoked. 

As  to  the  use  of  the  rule  explained  in  this  article,  we  must  understand  it  in  the  sense 
which  results  from  all  the  rules  that  hare  been  explained  in  the  foregoing  articles  of  this 
section,  for  it  htm  relation  to  them.    See  the  last  article  of  the  fbllowing  section. 
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kinds  of  difficulties  without  some  examples,  yet  it  is  not  proper  to 
give  any  here,  because  each  sort  of  difficulty  is  to  be  explained  in 
its  proper  place  in  this  section ;  and  we  shall  there  set  down  the 
examples  that  are  necessary  for  understanding  them  aright.  But 
we  have  been  obliged  to  mark  in  general  these  kinds  of  difficulties, 
and  to  give  here  this  idea  of  them,  in  order  to  show  the  difference 
which  distinguishes  them  from  the  difficulties  which  have  been  the 
subject-matter  of  the  foregoing  section. 

3179.  It  is  necessary  to  remember  here  the  last  remark  which 
has  been  made  in  the  preamble  of  the  foregoing  section,  concern- 
ing the  rules  of  some  other  titles,  which  may  have  some  relation 
to  the  interpretation  of  testaments.  We  shall  not  make  here,  nor 
in  the  sequel  of  this  section,  any  division  or  distinction  of  the 
several  sorts  of  cases  in  which  the  interpretations  that  shall  be 
spoken  of  here  are  necessary,  in  order  to  reduce  the  said  cases  to 
certain  kinds.  For  besides  that  the  greatest  part  of  them  are 
such,  that  it  is  not  possible  to  comprehend  them  under  peculiar 
ideas  that  have  precise  characters  to  distinguish  them  from  all 
the  others,  and  that  there  are  even  some  of  them  of  which  every 
one  by  itself  would  demand  a  proper  kind ;  this  exactness  would 
not  only  be  useless,  but  will  produce,  under  the  appearance  of 
some  order,  a  real  confusion ;  and  it  is  enough  that  all  these  cases 
are  contained  under  the  general  idea  that  the  title  of  this  section 
gives  of  them ;  and  that  under  this  title  the  reader  shall  have  the 
rules  that  are  necessary  for  this  matter,  and  the  examples  which 
show  the  application  of  them,  and  the  use  that  may  be  made  of 
them  in  all  the  cases  that  may  arise  from  all  sorts  of  events. 

Art.  I. 

3180.  The  First  Rule  of  this  Merpretation  is  the  WiU  of  the  Tes- 
to^{>r.  —  The  first  rule  for  the  interpretation  of  the  difficulties 
which  are  the  subject-matter  of  this  section,  as  well  as  of  those 
which  have  been  explained  in  the  preceding  section,  is  the  will  of 
the  testator.  And  whether  this  will  appears  by  the  dispositions 
themselves,  or  by  clear  and  certain  consequences  that  may  be 
drawn  from  them,  or  even  by  conjectures  only,  it  is  always  by  the 
know^ledge  that  can  be  had  thereof  that  we  are  to  decide  the  mat- 
ter, by  adjusting  the  difficulty  in  the  manner  that  we  judge  the 
testator  himself  would  have  done  it,  according  to  the  views  and 
sentiments  which  his  dispositions  show  him  to  have  had.^ 

*  L.  5,  C.  de  neceu.  urv.  Juered,  itutU.    See  the  fifth  article  of  the  preceding  section. 


866  THB  CIVIL  LAW.  [PAET  IL  BOOK  UU 

IL 
3181.  Interpretation  by  the  Esteem  which  the  Testator  had  for  ike 
Persons.  —  If  the  difficulty  which  makes  it  necessary  to  inteq>iet 
the  testament  depends  barely  on  the  consideration  that  the  testa* 
tor  may  have  had  for  one  of  the  persons  interested  in  the  said  in- 
terpretation  more  than  for  the  other,  the  question  will  be  decided 
in  favor  of  that  person  for  whom  the  testator  is  jndged  to  have 
had  the  greatest  esteem :  which  wiU  depend  either  on  the  partic- 
ular proofs  that  may  be  had  of  it  from  his  dispositions,  or  on  the 
rules  which  foUow."" 

IIL 

8182.  Interpretation  in  Favor  of  ike  Beir  of  Blood  against  a 
Stranger.  —  Between  two  heirs  or  executors  whom  a  testates  had 
called  to  bis  succession ;  the  one,  who  was  not  of  his  family,  by  a 
former  testament,  made  in  due  form ;  and  the  other,  who  had  right 
to  succeed  to  him  if  he  died  intestate,  and  whom  he  had  inatitated 
by  a  second  testament,  in  which  there  was  wanting  some  formal- 
ity ;  the  consideration  of  tho  heir  of  blood,  or  next  of  kin,  would 
render  his  cause  so  favorable  above  the  other,  that,  as  it  has  been 
explained  in  another  place,  the  law  would  give  him  in  this  case 
the  succession,®  contrary  to  the  rule  which  prefers  a  former  testa- 
ment made  in  due  form  to  a  second  in  which  some  f<»inality  is 
wanting;  which  we  repeat  here  only  to  show  the  spirit  of  the 
law,  which  in  doubtful  cases  favors  the  heir  of  blood.  From 
whence  it  follows,  that  in  the  cases  where  it  is  necessary  to  inter- 
pret some  disposition  of  a  testator,  which  concerns  some  person  of 
his  family,  and  another  no  ways  related  to  it,  if  all  other  circnm- 
stances  were  equal,  the  tie  of  kindred  would  decide  the  matter,  by 
the  presumption  that  the  testator  had  had  a  greater  consideration 
for  his  relation  than  for  a  stranger. 

IV. 

3183.  Listitwtion  of  a  First  Executor  preferred  to  a  Second  iutUm- 
tion  made  in  diie  Form.  —  If  be  who  had  already  made  a  testament, 
hearing  afterwards,  by  a  false  report,  that  the  executor  whom  be 
had  instituted  was  dead  in  a  foreign  country,  made  a  second  tes- 
tament, in  which  he  had  declared  that,  not  being  able  to  have  for 

^  See  the  articles  which  follow. 

^  See  the  fifth  article  of  the  fifth  section,  where  it  is  explained  what  are  the  fonnalities 
which  are  required  in  this  second  testament 
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his  executor  the  person  whom  he  had  named  by  his  first  testament, 
be  named  such  a  one ;  and  if  after  the  death  of  the  said  testator 
the  executor  instituted  by  the  first  testament  should  happen  to  ap- 
pear, be  would  be  preferred  to  him  that  had  been  instituted  by  the 
second,  only  because  of  this  error.  For  the  expression  of  the  mo- 
tive which  had  induced  the  testator  to  name  another  executor 
would  be  a  sufficient  reason  to  convince  us  that  he  would  not 
have  done  it  if  he  had  known  the  truth.  Thus,  his  expression 
showing  his  error  would  have  the  same  effect  as  if  he  had  insti- 
tuted this  second  executor  upon  this  condition,  that  he  should  be 
executor  only  in  case  the  first  were  really  dead,  and  that  if  the 
first  executor  were  alive  he  should  succeed,  and  exclude  the  other.' 

• 

V. 

3184.  In  ike  Oase  of  the  Preceding  Article^  the  Legacies  of  the 
Second  Testament  would  subsist.  —  If  in  the  case  of  the  foregoing 
article  the  second  testament  contained  legacies,  the  first  executor 
wonld  be  bound  to  acquit  them,  in  the  same  manner  as  if  he  had 
been  named  executor  in  this  second  testament* 

Remarks. ON  the  Preceding  Article. 

3185.  If  the  case  of  the  preceding  article  had  happened,  and 
there  were  likewise  legacies  in  the  fiirst  testament  different  from 
those  of  the  second,  this  first  executor,  who,  as  it  is  said  in  the 
present  article,  would  be  obliged  to  acquit  the  legacies  of  this 
second  testament,  wocdd  not  be  bound  to  pay  those  of  the  first : 
tor  although  his  institution,  which  was  the  most  essential  part  of 
the  first  testament,  ought  to  subsist,  and  it  was  burdened  with  the 
legacies  of  the  said  first  testament ;  yet  they  would  be  annulled  by 
the  rule  which  determines  that  the  second  testament  annuls  the 
first  And  this  executor  might  likewise  say,  that  it  is  not  by  the 
validity  of  this  first  testament  that  his  institution,  which  it  con- 

^  L.  vk.  Z>.  de  htBred.  msL  See,  tm  to  what  U  said  in  this  text,  that  Falws  modus  non 
ioiet  o&esse,  that  which  is  said  in  the  twenty-first  article. 

If  in  this  second  testament  the  testator  had  not  explained  the  motive  that  had  induced 
him  to  name  another  executor,  the  hare  error  in  which  he  was  as  to  the  death  of  this  first 
execQtor  wonld  not  haye  heen  a  snifficient  reason  for  annulling  the  institution  of  the  sec* 
ond  For  although  he  had  had  no  thought  of  the  death  of  the  first,  he  might  have  had 
other  motives  for  this  change,  whether  it  had  heen  that  he  had  ceased  to  have  the  same 
considention  for  him  that  he  had  before,  or  that  the  second  executor  had  by  his  civilities 
engaged  the  testator  to  make  this  second  disposition,  or  for  other  causes.  See  the  follow- 
ing artide. 

*  LuU. inf.  D.dehaBred.in8t. 
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tains,  ought  to  subsist,  but  by  the  effect  of  the  intention  of  the  tes- 
tator explained  in  the  second ;  which  marked  expressly  that  he 
named  another  executor  besides  him,  for  no  other  reason  but  be- 
cause, believing  him  to  be  dead,  he  supposed  that  he  could  not 
succeed  to  him ;  which  implied  the  tacit  condition,  explained  in 
the  preceding  article,  and  the  will  of  the  testator,  that,  if  the  first 
executor  were  alive,  he  should  succeed  to  him :  but  that  this  tacit 
condition,  and  this  will  of  the  testator,  which  had  the  effect  to  an- 
nul the  institution  of  the  executor  in  the  second  testament,  and  to 
confirm  that  of  the  first,  did  noways  concern  the  legacies  of  this 
first  testament  which  the  second  did  not  confirm ;  and  that  there- 
fore the  revocation  of  those  legacies  in  the  first  testament  which 
had  been  made  by  the  second  ought  to  subsist,  although  the  revo- 
cation of  the  institution  of  the  executor  of  the  first  testament  did 
not  subsist. 

3186.  We  see  by  this  event  a  pretty  odd  effect  which  deserves 
our  consideration.  It  is,  that  the  condition  of  this  second  exec- 
utor, for  whom  the  testator  had  a  much  greater  consideration  than 
for  the  legatees  of  the  same  testament  by  which  he  was  instituted, 
is  much  more  disadvantageous  than  that  of  the  said  legatees; 
since  they  are  to  have  all  that  the  testator  had  a  mind  to  give 
them,  and  that  he  who  was  to  have  had  the  whole  bulk  of  the  es- 
tate will  have  nothing  at  all :  so  that  the  intention  of  this  testator 
happens  to  be  frustrated,  in  that  the  condition  of  the  legatees 
will  be  better  than  that  of  this  executor. 

3187.  We  may  make  here  a  last  reflection  on  this  difference  be- 
tween the  condition  of  this  executor  and  that  of  these  legatees,  that 
it  is  impossible  for  human  laws  to  be  so  exact  as  to  regulate  all  the 
cases  that  may  possibly  happen  in  such  a  manner  as  that,  by  ob- 
serving always  these  laws,  whether  according  to  the  letter  or  accord- 
ing to  the  spirit  of  them,  there  shall  arise  no  inconvenience  from 
them ;  and  that  such  provision  shall  be  always  made  for  all  sorts 
of  events,  that  nothing  in  any  one  of  them  shall  be  contrary  to 
that  which  equity  may  demand ;  but  we  see  frequently  those  sorts 
of  inconveniences  which  connot  be  redressed.  And  there  would 
be  no  other  remedy  for  this  inconvenience  besides  the  civility  of 
the  first  executor,  who,  considering  the  condition  of  him  in  whose 
place  he  succeeds,  and  the  good  will  that  his  benefactor  had  to- 
wards the  said  person,  should  be  disposed,  upon  this  consideration, 
to  give  him  a  share  of  the  goods  which  he  takes  away  from  him. 
This  is  what  equity  and  humanity  would  seem  to  oblige  this  first 
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executor  to  do,  especially  if  he  stood  less  in  need  of  the  goodn  of 
the  succession  than  the  second  executor.  We  know  by  history 
that  there  have  been  several  good  moral  heathens,  who  would  not 
have  failed  to  do  so  in  the  present  case ;  and  the  spirit  of  the  di- 
vine law,  the  first  principles  of  which  were  unknown  to  them,  does 
inspire  much  more  strongly  these  sentiments  into  such  persons  as 
make  it  the  rule  of  their  actions.  And  it  is  only  by  the  spirit  of 
these  principles  that  a  full  and  perfect  provision  is  made  for  every 
thing,  and  in  such  a  maimer  that,  whatever  event  happens,  there 
cannot  follow  from  it  any  consequences  that  may  deserve  the 
name  of  inconveniences. 

VL 

3188.  7%e  Executor  is  in  general  more  favored  than  the  Legatee. 
—  If  the  di£5iculty  which  may  depend  on  the  consideration  of  the 
persons  happens  to  be  between  the  executor  and  a  legatee,  so  that 
all  other  considerations  happen  to  be  equal,  and  that,  nothing  de- 
ciding either  for  one  or  the  other,  the  doubt  is  reduced  to  this  single 
point,  to  know  which  of  the  two  ought  to  be  the  most  favored,  it 
will  be  the  executor.  For  besides  that  the  testator  has  without 
doubt  had  a  greater  consideration  for  him  than  for  the  legatee,  he 
is  in  the  place  of  a  debtor,  and  the  legatee  in  place  of  the  creditor ; 
and  in  doubtful  cases  the  condition  of  the  debtor  is  always  fa- 
vored.' But  if  any  circumstances  render  the  condition  of  the  leg- 
atee more  favorable,  they  will  make  the  preference  of  the  executor 
to  cease ;  which  cannot  be  well  understood  but  by  examples,  such 
as  these  that  follow. 

VIL 

3189.  First  Example  of  the  Preference  of  the  Executor.  —  If  a 
testator,  who  had  two  lands  or  tenements  of  the  same  name,  but  of 
different  value,  had  devised  one  of  them  without  distinguishing  it 
from  the  other,  naming  it  only  by  the  name  that  was  common  to 
both,  and  without  marking  in  any  thing  which  of  the  two  he  had 
a  mind  to  devise ;  the  executor  in  this  case  would  have  the  choice 
of  them,  and  might  retain  the  most  precious  to  himself,  and  give 
that  which  is  of  the  least  value  to  the  legatee.  For  the  question 
would  be  altogether  independent  of  all  other  considerations  be- 

'  See  the  thurteenth  and  fifteenth  articles  of  the  seoond  lection  of  CbvemuUB,    See  die 
which  follow. 
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sides  tiiat  of  knowing  who  should  have  the  dioice,  whether  the 
executor  or  the  legatee.  Thus,  in  this  precise  doubt,  which  would 
depend  barely  upon  knowing  which  of  the  two  the  testatcMT  bad 
the  greatest  consideration  for,  the  rule  explained  in  the  preceding 
article  would  decide  it  in  favor  of  this  execntorJ^ 

VIIL 

3190.  Second  Example. ^^H  a  testator,  having  two  or  more 
silver  basins  of  different  values,  had  bequeathed  one  of  them 
without  specifying  which,  the  executor  might  give  only  that  of  the 
least  value ;  and  by  that  he  will  have  satisfied  the  legacy.  And  it 
would  be  the  same  thing  if  a  testator,  having  two  horses  of  the 
same  name,  as  two  coursers,  or  called  by  other  proper  names,  had 
bequeathed  a  horse,  calling  him  by  his  name,^ 

IX. 

3191.  Third  Example.  —  If  it  happened  that  of  one  and  the 
same  testament  there  were  two  originals,  which  the  testator  had 
made  at  the  same  time,  one  to  be  deposited  either  in  the  hands  of 
a  notary  public  or  some  other  person,  and  the  other  to  be  kept  by 
himself;  or  that  there  were  two  engrossed  copies  of  one  and  the 
same  testament,  the  minutes  or  instructions  of  which  had  been 
lost  by  fire  or  some  other  accident,  and  that  in  one  of  the  copies, 
or  in  one  of  the  originals,  the  same  legacy  to  one  and  the  same 
person  was  of  a  lesser  sum,  and  of  a  greater  sum  in  the  other  on- 
ginal  or  copy,  and  that  there  appeared  no  rasure  in  the  writing, 
nor  any  suspicion  of  alteration  or  forgery,  the  legatee  could  de- 
mand only  one  of  the  two  sums,  and  that  even  the  least.  For  this 
accident  making  it  impossible  to  know  the  intention  of  the  testa- 
tor, thereby  to  decide  which  of  the  two  sums  the  legatee  might 
demand,  and  there  being  nothing  to  determine  that  the  legatee 
ought  to  have  the  choice,  the  executor  would  have  it^  and  would 
be  bound  only  to  give  the  lesser  sum.^ 

X. 

3192.  Pint  Example  where  ike  Legatee  is  favored.'^  We  most 
not  extend  the  rule  explained  in  the  sixth,  seventh^  eighth,  and  ninth 

S  L.  39,  ^  6yD.de  kgat.  1 ;  — /.  17,  ^  1,  eod.;^l.  3S,  ^  1,  eod.  See  the  MTentii  section 
of  the  title  of  Legadn, 

^  X.87,(  \,D.  de  legal.  1;— 2.33,4  \,eai.;^vA.A^D.de  trU.  vul  vdU,  kff.  See 
the  seventh  section  of  the  title  ofLegadee. 

'  L,  47,  D.deleg.2,    See  the  seventeenth  article  of  the  fixBt  section. 
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articles  beyond  the  oases  of  the  said  artides,  or  oth^  cases  of  the 
like  nature ;  for  if  other  coosidemtions  may  require  an  interpreta- 
tion favorable  for  the  legatee,  or  some  other  temperament  between 
his  interest  and  that  of  the  executor,  the  disposition  of  the  tes- 
tator might  be  interjM'eted  by  tiiese  other  considerations  accord- 
ing to  the  circumstances.  Thus,  for  example,  if  .a  testator  had  be- 
queathed a  horse  indefinitely  and  in  general,  or  a  watch,  or  a  suit 
of  hangings,  since  in  all  these  things  there  are  qualities  altogether 
different,  good  and  bad,  the  legacies  of  this  kind  being  favors  pro- 
portioned to  the  qualities  of  the  testator  and  of  the  legatee,  and  to 
the  other  circumstances  which  may  discover  the  intention  of  the 
testator,  it  would  be  contrary  to  the  good  will  that  the  testator 
bore  towards  the  legatee,  to  leave  it  to  the  choice  of  the  executor  to 
give  the  worst  of  the  said  things  to  the  legatee ;  and  it  would  be 
likewise  contrary  to  the  good  intention  which  the  testatcnr  had  for 
the  executor,  to  give  the  legatee  power  to  choose  the  most  precious 
individual  of  that  kind  of  things  that  was  bequeathed :  which  makes 
it  necessary  to  regulate  a  legacy  of  this  kind  by  a  temperament 
that  fixes  between  these  extremities,  equally  unjust  and  opposite  to 
the  intention  of  the  testator,  a  medium  which  may  not  be  contrary 
either  to  the  interest  of  the  executor,  or  to  the  considemtion 
which  the  testator  had  f(^  the  legatee.  Thus,  such  a  legacy  would 
be  moderated  to  a  reasonable  choice  between  the  extremities  of 
the  best  and  the  worst,  to  give  to  the  legatee  either  a  watch,  or  a 
horse,  or  a  suit  of  hangings,  or  any  other  thing  among  several  of  the 
same  kind,  such  as  might  be  conformable  to  his  drcnmstancos, 
to  those  of  the  testator,  to  the  goods  of  the  succession,  and  to  the 
other  circumstaoces  that  might  come  into  consideration  for  the 
regulating  of  the  said  temperament ;  whether  it  be  that  there  were 
many  of  these  sorts  of  things  in  the  inheritance  to  choose  out  of, 
or  that,  there  being  no  such  things  among  the  goods  of  the  succes- 
sion, the  executor  were  obliged  to  procure  them  elsewhere.^ 

XL 

3193*  Second  Example.  —  The  temperament  which  has  been  just 
now  explained  in  the  preceding  article,  (or  regulating  these  sorts  of 
indefinite  legacies  by  some  medium  between  the  oppo»te  inter- 


'  L.  37, 2).  da  le^.  I.    See  the  foUowing^  article.    The  role  explained  in  this  article 
demaada  lefleetiona  that  are  not  tet  down  here,  they  being  reienred  for  a  more  proper 
plaee.    See  tibe  pieamble  of  the  serenth  aectkm  of  XiSKKiet,  and  the  tet  artic^ 
•efeath  leetioiL 
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ests  of  the  executor  and  legatee,  IS  so  natural  and  so  reasonable, 
that  it  ought  to  be  used  likewise  in  the  case  of  a  legacy,  where  the 
executor  is  left  at  liberty  to  give  out  of  several  horses  any  one  he 
pleases,  or  to  give  any  one  thing  he  thinks  fit  out  of  many  of  the 
same  kind,  which  may  be  not  only  of  different  prices,  but  also  of 
different  qualities,  good  or  bad ;  for  this  liberty  would  not  extend 
so  far  as  to  give  the  executor  power  to  give  the  worst  of  them  all ; 
but  would  leave  him  only  the  right  to  keep  the  best,  and  to  give 
out  of  the  middle  sort  one  which  the  legatee  could  not  reasonably 
refuse."* 

XIL 

3194.  TJie  Third  Example.  —  If  a  testator  had  bequeathed  a 
yearly  pension  or  alimony  to  a  legatee,  to  engage  him  to  remain 
in  company  with  another  person  that  was  dear  to  the  said  testa- 
tor, whether  it  be  that  the  legacy  was  conceived  in  terms  that  im- 
posed that  condition,  or  that  it  was  said  that  the  alimony  or  pen- 
sion should  be  paid  as  long  as  the  legatee  tarried  with  the  said 
person,  and  that  the  said  person  should  happen  to  die  before  the 
legatee,  who  had  lived  with  him  until  the  time  of  his  death ;  the 
pension  or  alimony  would  be  continued,  unless  the  expression  of 
the  testator  showed  clearly  that  it  was  his  intention  that  the  pen- 
sion or  alimony  should  cease  after  the  said  death.  For  besides 
the  favorableness  of  a  legacy  of  this  kind,  which  is  regularly  un- 
derstood to  be  during  the  whole  life,  it  might  be  said  that  this  leg- 
atee had  performed  that  which  the  testator  had  in  his  view  as  the 
motive  of  the  legacy.  And  it  would  be  justly  presumed  even  of 
the  legacy  of  alimony,  to  be  paid  so  long  as  the  legatee  should  live 
with  the  said  person,  that  the  intention  of  the  testator  was  only  to 
oblige  the  legatee  to  continue  with  him  as  long  as  the  said  person 
should  live."* 

XIIL 

3195.  Fawrih  Example.  —  If  he  who  had  devised  a  land  makes 
some  addition  to  it,  whether  it  be  that  he  builds  a  house  upon  it, 
or  that  he  adds  to  it  some  other  piece  of  ground  for  the  use  of  a 
service,  or  some  other  convcniency,  these  and  other  such  like 
changes,  which  may  increase  either  the  value  or  extent  of  the  thing 

*  L.  100,  D.dekgai.  1. 

■  L.  20,  D.  de  ann.  leg.  etjtdaeamm.f^l  13,  f  1,  Z).  <fe  o/im.  vd  db.  kgat. ,  --l  1,  C^  dt 
l^gaL    See  the  twelfth  article  of  the  fifth  section  of  Legaciei, 
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devised,  wiU  not  have  effect  to  revoke  the  legacy ;  but  will  shoW| 
on  the  contrary,  that  the  testator  had  a  mind  to  augment  it 
Thus,  the  expression  of  the  testament,  which  did  not  comprehend 
this  augmentation  that  is  made  afterwards,  will  be  interpreted 
against  the  executor.  Thus,  on  the  contrary,  if  the  testator  had 
diminished  the  thing  devised,  as  if  he  had  aUenated  a  part  of  the 
land  devised,  or  pulled  down  a  building  in  whole  or  in  part,  the 
legacy  thereof  would  be  diminished  in  so  much.^ 

XIV. 

3196.  Fifth  Example.  —  If  a  testator  had  left  a  legacy  to  a 
woman  in  case  the  first  child  she  should  have  were  a  son,  and  it 
happened  that  she  had  at  one  birth  a  son  and  a  daughter,  and  that 
by  some  chance  it  could  not  be  known  if  the  son  had  been  born 
before  or  after  the  daughter,  it  would  be  presumed  in  favor  of  the 
legatee,  that  the  condition  had  come  to  pass.' 

Remarks  on  the  Preceding  Article. 

3197.  Although  this  text  be  in  the  case  of  a  legacy  of  liberty 
left  to  a  slave,  which  made  this  disposition  favorable ;  yet  it  seems 
that  the  decision  ought  to  be  the  same  in  any  other  legacy  that 
should  depend  on  such  a  condition.  For  it  would  seem,  more- 
over, that  in  the  case  of  this  text,  although  it  should  be  certain 
that  the  son  was  bom  the  last,  yet  it  might  be  presumed  that  the 
testator,  not  foreseeing  that  the  woman  should  have  two  children 
at  one  birth,  had  meant  that,  if  she  had  a  male  child  at  her  first 
delivery,  the  legacy  should  be  due.  And  the  literal  interpretation, 
which  would  decide  that,  the  son  being  born  the  last,  the  condition 
of  the  legacy  had  not  happened,  would  appear  a  nicety  opposite 
to  the  sense  which  might  be  naturally  gathered  from  the  intention 
of  this  testator,  who  had  considered  as  the  first  child,  not  him  that 
should  be  the  first  of  two  children  at  one  and  the  same  birth,  but 
a  male  child  that  should  be  born  at  the  woman's  first  delivery. 
This  seems  to  be  the  manner  in  which  reason  and  equity  would 
interpret  the  intention  of  the  testator  in  this  doubt,  if  there  should 
be  any.  Li  re  dvbia  benigniorem  interpretatumem  sequi  non  mintis 
Justius  esij  quam  luHus.    L.  3,  D.  de  his  quce  in  test.  deL 

•  L.  8^  D,  da kgaL  I  ;^L  2i^^\B^  4,  wd., '-^l  10,  D.dekgcU.  2,  See  the  fourteenth 
article  of  the  fifth  lectUm.  See  the  fifth,  sixth,  MTenUi,  and  eighth  articlea  of  the  fourth 
■ectioa  ci  Legaeim, 

P  £.  10,  §  1,  D.  (&  f^  (fti6. 
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XV, 

3198.  Sixth  Example.  —  When  a  testator  bequeaths  to  a  ser- 
vant, ot  other  person,  the  sum  that  shall  be  necessary  to  instruct 
him  in  a  trade,  it  does  not  depend  on  the  executor  to  limit  the 
legacy  to  the  trade  that  this  legatee  might  learn  at  the  cheapest 
rate :  but  it  ought  to  be  understood  of  the  trade  that  will  suit  best 
with  the  quality,  the  age,  the  inclination,  and  the  disposition  of 
this  legatee ;  unless  it  be  that  these  circumstances  should  demand 
a  trade  wherein  the  apprenticeship  would  be  so  very  expensive, 
that  it  might  be  judged  by  the  quality  of  the  testator,  and  quan- 
tity of  his  estate,  that  his  intention  restrained  the  legacy  to  an  ap- 
prenticeship that  should  cost  less.^ 

XVL 

3199.  Example  of  a  Case  where  the  Event  changes  the  Disposi- 
tion of  the  Testator.  —  We  have  seen  in  the  ninth  article,  that  it 
may  happen  by  some  chance  that  it  is  not  possible  to  know  the 
intention  of  the  testator ;  and  it  happens  likewise  by  other  sorts 
of  events,  that  although  this  intention  is  perfectly  known,  and 
that  we  discover  clearly  all  that  the  testator  had  in  view,  the 
event,  which,  instead  of  the  case  which  he  did  foresee,  produces 
another  which  his  disposition  did  not  comprehend,  requires  that 
it  be  regulated  in  a  manner  different  from  what  the  testator  had 
ordered  for  the  case  that  he  did  foresee.  But  here  we  ought  to 
take  his  intention  for  our  rule,  and  to  order  in  the  case  that  has 
happened  what  we  judge  the  testator  himself  would  have  ordered, 
considering  his  intention  in  the  case  explained  in  his  testament 
Thus,  for  example,  if  a  testator  had  ordered,  that  if,  at  the  time  of 
his  death,  he  had  one  son,  he  should  be  his  sole  heir  or  executor, 
but  that,  if  he  had  two  sons,  they  should  share  equally  his  succes- 
sion ;  that  if  there  were  two  daughters,  they  should  likewise  divide 
his  inheritance  between  them  in  two  equal  portions ;  and  that  if 
he  had  a  son  and  a  daughter,  the  son  should  have  two  thirds 
of  his  estate,  and  the  daughter  one  third;  and  it  happens  that 
this  testator  leaves  behind  him  two  sons  and  one  daughter,  this 
unforeseen  case  ought  to  be  regulated  by  the  proportion  that  the 
testator  had  settled  between  the  condition  of  the  sons  and  that  of 
the  daughters,  in  the  case  where  there  should  be  one  son  and  one 
daughter.     And  since  his  intention  was,  that  a  son  should  have 

<l  L,  12,  D.  de  iegat.  3. 
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twice  as  much  as  a  daughter,  and  that  the  condition  of  the  sons 
should  be  equal,  we  ought  to  presume  that,  in  the  case  of  this 
event,  he  would  have  given  acccnrding  to  the  same  proportion  two 
fifths  to  each  of  his  two  sons,  and  one  fifth  to  his  daughter.  And 
it  is  in  this  manner  that  the  succession  ought  to  be  divided  in  this 
case.' 

XVIL 

3200.  Another  Exampk  of  the  same  Kind.  —  If  a  testator,  not 
having  as  yet  any  children,  had  left  his  wife  big  with  child,  and 
had  instituted  her  executrix  together  with  the  child  that  should  be 
born,  giving  one  third  of  his  estate  to  the  mother  if  it  should  be  a 
son,  and  the  half  if  it  should  be  a  daughter,  and  the  wife  was 
delivered  both  of  a  son  and  a  daughter,  the  son  would  have  one 
half,  and  the  daughter  and  the  mother  would  share  the  other  half 
between  them.  And  by  this  means  the  intention  of  this  testator 
would  be  accomplished ;  for  his  will  was  that  the  son  should  have 
the  double  of  what  the  mother  had,  and  that  the  mother  should 
have  as  much  as  ihe  daughter." 

XVIIL 

3201.  Another  Example  of  the  Interpretation  of  a  DisposHum  in 
a  Case  unforeseen.  —  If  a  testator  who  had  two  sons  and  a  grand- 
daughter by  another  son,  having  substituted  his  sons  one  to  the 
other,  in  case  the  first  who  died  should  have  no  issue ;  and  having 
substituted*  his  granddaughter  to  them  both,  in  case  both  the  one 
and  the  other  should  die  without  children ;  it  happened  that  one 
of  the  brothers  died,  leaving  children  behind  him,  and  that  the 
other  brother,  having  outlived  his  nephews,  died  without  children, 
the  substitution  of  the  granddaughter  would  have  its  effect  with 
respect  to  him  that  died  last    For  altiiougb  she  was  not  called  to 

''  Z^  8|,  D.  de  heered,  inti.  This  maimer  of  interpretation  will  agree  to  all  the  different 
oombiiiatioiie  of  other  nnmben  of  eons  and  daughters  which  a  testator  might  leare  behind 
him  at  his  death;  and  the  equity  thereof  is  founded  on  the  proportion  which  the  testator 
himself  had  regidated.  And  althoi^h  it  is  not  certain  to  suppose  that  a  testator  will 
always  obserre  the  same  proportion  in  all  the  possible  combinations  of  the  number  of 
sons  and  daughters ;  and  aldiongfa  he  might  augment  or  diminish  the  portions  of  the  sons 
and  danglhters  upon  another  foot,  according  to  the  differences  of  their  number,  and  alter 
the  said  portions,  yet  we  cannot  enter  into  the  conjectures  of  these  changes,  beoanse  they 
would  have  no  certatu  foundation.  80  that  this  mla  will  ba  always  Jost  In  the  Ilka  cases. 
See  tiie  following  article. 

'  See  the  same  case  explained  for  another  use  in  the  filtti  ntide  of  the  leeond  sactim 
of  the  RhIm  of  Lam, 

31» 
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the  sttbstitation  .exeept  in  case  the  two  brothers  should  die  with* 
out  children,  and  that  this  case  had  not  happened ;  yet  seeing  in 
these  sorts  of  dispositions  it  is  the  intention  of  the  testator  which 
ought  to  serve  as  a  rule,  we  ought  to  presume  that  the  testator, 
who  had  called  his  granddaughter  to  the  succession  of  bis  two 
sons  after  him  who  should  die  last,  if  they  both  died  without 
children,  would  have  much  rather  directed  in  the  case  that  has 
happened,  if  he  had  foreseen  it,  that  she  should  succeed  to  this 
brother  who  died  last  And  it  would  be  equally  unreasonable 
and  unjust,  that  she  who,  by  the  disposition  of  the  grandfather,  was 
to  have  both  the  portions,  if  her  uncle  who  died  last  without  chil- 
dren had  succeeded  to  the  unde  who  died  first,  in  case  he  had  left 
no  children,  should  be  deprived  of  the  portion  of  her  unde  who 
died  in  the  last  place,  to  whom  she  was  substituted,  as  well  as  to 
the  other** 

XIX. 

3302.  Another  Example  in  an  unforeseen  Case.  —  If  a  testator 
had  instituted  for  his  heir  or  executor  the  child  who  should  be 
bom  of  his  daughter,  then  big  with  child,  and  before  this  testa- 
tor had  made  his  will  his  daughter  was  already  brought  to  bed 
without  his  knowing  any  thing  thereof,  they  not  happening  to 
meet  together  in  the  same  place ;  this  institution  of  a  child  to  be 
bom  would  have  its  effect  for  this  child,  although  already  bom :  for 
it  was  the  same  child  on  which  this  testator  had  a  mind  to  settle 
his  estate.^ 


3203.  Another  Example  in  another  Case  unforeseen.  —  We  may 
add  to  the  case  explained  in  the  preceding  artide  another  like  to 
it,  in  that  the  terms  in  which  the  testator  expresses  himself  do  not 
agree  with  the  event,  but  where  his  intention  does  nevertheless 

'  L,  57,  i  1,  D.adtenaL  IVMl.  We  have  set  down  in  the  case  of  this  article,  that  the 
children  of  the  brother  who  died  first  died  befbre  their  nncle ;  for  if  they  had  gnnired 
their  nnde,  it  might  be  said,  according  to  the  sentiments  of  one  of  the  most  learned  inter- 
preters who  has  commented  on  this  text,  that  it  would  be  very  hard  they  shoold  be  ex- 
cluded from  the  snooession  of  their  nncle  by  a  cousin  who  was  substituted  to  her  unde* 
only  in  case  both  the  one  and  the  other  should  die  without  children.  F.  /.  pm-  C  dt 
impub,  et  al.  subat, 

^  L,  2&f  \  If  D,  da  Ub.  et pod.  hand,  hut.  This  example  appeaiv  to  be  snpeffioons,  for 
it  is  not  possible  it  should  enter  the  mind  of  any  one  to  doubt  of  the  decision.  But  see- 
ing it  is  consonant  to  the  law,  and  that  it  may  be  of  use  for  the  application  of  this  rale  to 
other  cases  that  are  less  erident,  we  have  thought  fit  to  add  it  to  the  othen. 
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serve  as  a  role.  It  is  the  case  where  a  father  who  had  only  chil- 
dren under  age  had  substituted  one  of  his  relations  or  finends  to 
the  child  that  should  die  the  last,  not  having  attained  the  age  of 
puberty,  that  is,  fourteen  years  complete  in  the  male  sex,  and 
twelve  in  the  female ;  which  is  done  by  that  kind  of  substitution 
called  pupillary,  which  shall  be  treated  of  in  its  place ;  ^  if  it  hap- 
pened  in  this  case  that  these  two  children  died  together,  so  that  it 
could  not  be  known  if  they  died  both  at  the  same  instant,  or  if  one 
of  the  two  had  survived  the  other,  this  substitution  would  seem  to 
cease,  by  the  expression  which  called  the  person  substituted  to 
succeed  only  to  him  who  should  die  the  last,  since  it  cannot  be 
said  of  any  one  of  the  two  that  he  died  first  or  last  But  because 
the  intention  of  the  testator  was,  that  the  survivor  of  the  brothers 
should  succeed  to  the  other,  and  that  the  person  substituted  should 
inherit  both  the  successions,  in  that  which  should  fall  last  of  all, 
the  substitution  to  the  longest  liver  includes  the  case  where,  the 
two  dying  together,  neither  of  them  outlives  the  other :  for  neither 
of  them  remains  to  exclude  the  person  substituted ;  and  with  re- 
gard to  him,  both  the  one  and  the  other  may  be  considered  as  dead 
in  the  first  place,  and  as  dead  in  the  last  place,  since  neith^  of 
them  died  before  the  other,  nor  after  the  other/ 

XXL 

3204.  Another  Example.  —  K  a  testator,  who  had  no  child,  had 
instituted  him  that  should  be  born  of  his  marriage,  or  had  made 
some  other  disposition  in  favor  of  the  said  child ;  as  if  he  had 
added  to  the  said  institution,  that,  if  he  had  several  children,  they 
should  all  be  his  heirs  or  executors,  and  that  the  eldest  should  have 
something  over  and  above  his  equal  share  with  the  others,  which 
he  should  explain ;  and  it  happened  that  the  wife  of  the  said  tes- 
tator being  dead,  without  leaving  him  any  chUdren,  he  had  mar- 
ried another,  by  whom  he  had  children ;  these  bequests  would 
have,  with  respect  to  them,  the  effect  which  they  would  have  for 
the  children  of  the  first  marriage,  if  there  had  been  any.  For  the 
intention  of  this  testator  had  in  view  the  children  which  he  might 
have  afterwards.' 


'  See  die  second  title  ofthe  fifth  book. 

y  L,  94,1).  demJff.€t  pup,  8uitL;-^lA\,D. OB  hon,poti.t9er  tcM,!--^ 1 9tD.de  nb,d^ 

^  LL4el5^D.d€iib.  etpo$t.  hcend,  tiuf. 
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BfiMABKS   ON   THE    PrECSDING    ArTICLS. 

3205.  We  have  added  to  the  case  explained  in  the  text  cited, 
which  relates  only  to  the  simple  institution  of  the  hehr  or  execotor, 
the  case  of  some  advantage  left  to  the  eldest  son  over  and  above 
his  equal  share  with  the  other  children.  For  if  there  were  only  a 
bare  institntion  of  a  child,  or  of  several  children,  it  would  be  the 
same  thing  for  making  them  succeed  as  heirs  to  their  father,  whether 
there  were  any  testament  or  not  So  that  what  is  remarkable  in 
this  text  consists  in  this,  to  show  that  the  disposition  of  the  father, 
of  which  it  might  be  doubted  whether,  the  same  being  made  with 
a  view  to  children  of  the  first  marriage,  it  should  have  its  effect 
with  regard  to  those  of  a  second,  ought  to  be  executed  in  favor  of 
the  children  of  this  second  marriage,  as  it  would  have  been  for 
those  of  the  first  marriage,  if  there  had  been  any  issue  by  it  And 
as  to  the  liberty  of  instituting  a  posthumous  child,  which  seems  to 
be  the  princiiMd  subject  of  this  text,  we  have  inserted  nothing 
thereof  in  this  article ;  because  we  have  spoken  of  it  in  its  proper 
place  in  the  twenty-second  article  of  the  second  section  of  Tesia- 
ments,  and  in  the  thirteenth  Etrtiele  of  the  second  section  of  £kirs 
and  Execuiors  in  general. 

XXIL 

3206.  7%e  VaUdUp  of  a  Bequest  is  independent  of  ike  MoUve  ex- 
plained  by  the  Testator. —  When  a  testator  has  fully  explained 
himself,  either  as  to  the  institution  of  the  executor,  or  devise  of  a 
legacy,  and  that  he  adds  thereto  some  motive  of  his  disposition,  the 
said  disposition  will  nevertheless  have  its  effect,  although  it  sbouid 
be  found  that  the  fact  explained  by  the  testator,  as  his  motive, 
were  not  true.  Thus,  for  example,  if  the  testator  had  ssdd,  I  give 
to  such  a  one,  because  he  has  done  me  such  a  piece  of  service ;  al- 
though this  service  had  not  been  done,  yet  the  will  of  the  testator, 
which  would  be  sufficient  alone,  although  he  should  give  no  rea- 
son for  it,  would  make  this  bequest  valid ;  and  the  motive  that  is 
added  thereto  marks  only  either  Ibat  the  testator  has  been  de- 
ceived, or  that  he  had  a  mind  to  make  his  bequest  more  favorable. 
But  if  he  had  explained  his  motive  in  such  a  manner,  that  it  ap- 
peared that  his  intention  was  to  make  it  a  condition  on  which  the 
effect  of  his  bequest  should  depend ;  as  if  he  had  said,  My  will  is, 
that  there  be  paid  to  such  a  one  the  sura  of  so  much,  in  case  it 
shall  appear  that  he  has  done  such  a  business,  or  on  condition  that 
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he  do  it ;  these  bequests,  and  others  of  the  like  kind,  would  be 
conditional,  and  would  depend  on  the  execution  of  that  which  the 
testator  had  explained.* 

XXIIL 

3207.  Disposiiums  of  Testaiors  which  are  mot  to  be  executed. — 
Sometimes  it  is  necessary  not  to  follow  the  dispositions  of  the 
testator,  although  he  has  clearly  enough  explained  his  intention  ; 
whether  it  be  that  there  was  ground  to  presume  that  he  was  igno- 
rant of  some  fact,  the  knowledge  of  which  would  have  obliged  him 
to  make  another  disposition,  or  because  what  he  had  ordered  was 
really  unjust  or  unreasonable.  Thus,  for  example,  if  the  testator 
had  named  one  to  be  tutor  to  his  children,  or  to  have  the  care  of 
their  education,  whom  the  relations  and  the  judge  knew  to  be  so 
unfit  for  it,  that  this  choice  ought  not  to  be  confirmed ;  or  if  a  tes- 
tator had  directed  extravagant  expenses  for  his  burying,  or  if  he 
had  made  any  dispositions  contrary  to  good  manners,  or  even  to 
good  sense,  by  some  folly ;  all  such  sorts  of  dispositions  would  not 
be  executed.  And  a  proper  provision  would  be  made  for  the 
guardianship  of  the  children,  the  funeral  expenses,  or  other  things 
necessary  to  be  regulated,  either  by  the  testator's  relations,  or  the 
judge,  according  to  the  quality  and  circumstances  of  the  fact^ 

XXIV. 

3208.  In  what  Sense  Testators  men/,  or  may  not,  derogate  from 
the  Laws.  —  The  rules  which  declare  that  testators  cannot,  by  any 
clause  in  their  testaments,  exempt  their  dispositions  from  being 
subject  to  the  law,  nor  order  any  thing  therein  contrary  to  law,^ 
ought  to  be  understood  only  of  dispositions  which  some  law  had 
rendered  illegal,  and  which  should  be  contrary  to  the  spirit  of  the 
law.  Thus,  for  example,  it  would  be  to  no  purpose  for  a  testator 
to  ordain  that  his  testament  should  not  be  null,  although  he  had 
called  only  three  witnesses  to  attest  it  Thus,  it  would  signify 
nothing  to  impose  either  upon  his  executor  or  a  legatee  a  condi- 
tion which  the  law  would  not  allow  him  to  perform;  as  if  he 
should  bequeath  any  thing  to  an  infant,  on  condition  that  he 

*  /^  17, 4  2,  D.  ds  candH.  d  dbnOMt.;— 2.  7S,  S  ^i  eorf.;— tf.  /.  17, 4  3.    Bee  «he  tenth 
■■d  elerendi  articlet  of  the  eighth  section. 

^  L.  10,  D.  de  confirm,  tut. ;  —  /.  7,  tR  /.  Z>.  da  aim.  legaL  et  fid. ;  —  1. 14,  4  ^i  >'»  /•  ^-  ^ 
nUg.;'~L  113,  4  «A.  Z>.  d^/t^. 

•  L.  55,  D.dBlegta,  I. 
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should  mairy  before  he  were  fourteen  years  of  age.  Thus,  a  tes- 
tator cannat  forbid  his  heir  or  executor  to  take  that  quality  upon 
him  with  the  benefit  of  an  inventory.  For  all  these  dispositions 
would  be  directly  contrary  both  to  the  letter  and  spirit  of  the  law, 
and  of  no  other  use  but  to  gratify  a  fantastic  humor.  But  if  a 
disposition  of  a  testator  should  derogate  from  the  provision  of  any 
law,  only  in  a  case  where  the  spirit  of  the  law  would  not  be  trans- 
gressed, and  upon  a  motive  which  the  laws  would  not  disapprove 
of,  such  sorts  of  dispositions  would  have  nothing  in  them  contrary 
to  law,  and  therefore  would  subsist.  Thus,  for  example,  although 
the  laws  ordain  that  the  father  shall  have  the  usufruct  of  the  goods 
acquired  by  his  son  that  is  not  emancipated,  yet  they  permit  a 
testator,  who  has  a  mind  to  leave  a  legacy  to  a  son  that  is  under 
his  father's  power,  to  deprive  the  father  of  the  legatee  of  his  right 
to  .the  usufruct  of  the  thing  bequeathed.^  Thus,  although  the  law 
does  not  allow  minors  to  oblige  themselves,  nor  alienate  their 
goods  during  their  minority,  yet  if  a  testator  had  left  to  a  minor 
either  a  sum  of  money  or  other  thing,  on  condition  that  he  should 
become  bound  to  one  of  the  creditors  of  this  testator,  or  that  he 
should  sell  one  of  his  lands  or  tenements  for  a  certain  price  to  a 
person  named  in  the  testament ;  these  conditions  would'have  their 
effect,  and  the  infant  legatee  who  should  accept  of  this  legacy 
would  be  bound  to  perform  them,  without  being  able  to  free  him- 
self from  them  under  pretext  of  his  minority,  except  by  renouncing 
the  legacy,  in  case  the  said  conditions  should  make  it  disadvanta- 
geous. Thus,  in  general,  in  all  the  cases  where  the  point  in  ques- 
tion is  to  know  whether  the  clause  of  a  testament  which  seems 
opposite  to  some  law,  or  to  derogate  from  it,  ought  to  subsist,  we 
ought  to  judge  thereof  by  the  spirit  of  the  said  rule,  by  distinguish- 
ing that  which  of  itself  is  illegal,  or  contrary  to  the  provision  of 
some  law,  understood  according  to  its  intention,  according  to  its 
spirit,  and  according  to  its  motive,  from  that  which  may  have  its 
effect  without  transgressing  the  spirit  of  the  law,  although  it  may 
be  in  appearance  contrary  to  the  terms  thereof. 

XXV. 

3209.  Two  Different  Testaments  thai  subsist.  —  If  there  shonid 
be  found  two  different  testaments  of  one  and  the  same  person,  of 
the  same  date,  and  both  in  due  form,  and  in  the  one  the  testator 

^  Nov.  117, C.I. 
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had  named  other  executors  than  those  named  in  the  other;  these 
two  testaments  would  only  make  one  which  should  subsist,  and 
all  these  several  executors  would  divide  the  succession  among 
themu  For  these  testaments  being  made  at  the  same  time,  neither 
of  the  two  would  be  revoked  by  the  other.  And  it  would  be  pre- 
sumed either  that  the  testator  had  a  mind  to  keep  secret  the  dispo- 
sitions of  one  of  these  testaments,  showing  only  the  other,  or  that 
some  other  motive  had  engaged  him  to  divide  tiiem.* 

XXVL 

3210.  Divers  Views  for  the  JiUerpretatian  of  Testaments.  —  It 
follows  from  the  rules  explained  in  this  and  the  foregoing  section, 
that  the  doubts  which  may  arise  in  testaments  are  decided  diifer- 
ently,  according  to  the  different  causes  from  whence  they  may  pro- 
ceed ;  according  to  the  different  presumptions  whereby  we  may 
judge  of  the  intention  of  the  testator,  either  by  discovering  what 
he  had  in  his  view,  or  even  supplying  that  in  the  cases  where  any 
of  the  rules  that  have  been  just  now  explained  may  oblige  us  to 
do  it;  according  as  the  dispositions  of  the  testaments  are  conform- 
able to  the  laws,  or  are  contrary  thereto ;  and  according  to  the 
other  views  that  the  several  rules  may  give,  and  the  circumstances 
demand.  Thus,  sometimes  it  is  necessary  to  observe  literally  the 
terms  of  the  expressions,  and  sometimes  they  ought  to  be  inter- 
preted either  by  a  temperament  of  equity  when  they  will  admit 
thereof,  and  when  it  is  necessary;'  or  by  the  consideration  of  one 
of  the  persons  interested,  if  the  case  is  such  that  this  consideration 
ought  to  be  of  any  weights  Thus,  when  the  difficulty  arises 
from  the  very  words  of  the  testator,  it  ought  to  be  resolved  by 
the  rules  explained  in  the  foregoing  section.  And  if  it  proceeds 
from  anywhere  else  besides  the  testament,  and  some  unforeseen 
accident  has  given  occasion  to  it,  it  ought  to  be  decided  in  the 
manner  that  equity  tells  us  the  testator  himself  would  have  de- 
cided it,^  pursuant  to  the  rules  which  have  been  just  now  ex- 
plained. And  in  general,  it  is  the  duty  of  the  judge,  and  his  wis- 
dom will  direct  him,  to  apply  in  every  case  the  rules  that  are  most 
suitable  to  it* 


*  J!^  1,  4  6,  />.  de  honor,  pot$.  iec.  tab, 

^  L.B,D.dehi$  qua  in  teitam,  deleni. ; — /.  10,  inf.  D.  de  reb,  dub, 

B  See  the  second  article,  and  those  which  follow. 

^  L.  16,  D,  de  condk,  a  denumstr. 

^  JLlfC.  dejidac    See  the  last  article  of  the  preceding  section. 
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SECTION   VIII. 

OP  THE  CONDITIONS,  CHARGES,  DESTINATIONS,  MOTIYES,  DESCRIP- 
TIONS, AND  TERMS  OP  TIME,  WHICH  TESTATORS  MAT  ADD  TO 
THEIR  DISPOSITIONS. 

3211.  Since  the  dispositions  of  testators  onght  to  be  p^opo^ 
tioned  to  their  intentions,  which  they  ought  to  explain,  and  the 
said  intentions  are  diversified  according  to  the  different  views 
which  they  may  have  fipom  the  conjunctures  in  which  they  hap- 
pen to  be,  and  the  different  regards  which  they  ought  to  have  to 
the  circumstances  which  they  are  to  consider,  and  to  the  events 
which  they  are  to  foresee ;  this  diversity  obliges  them  to  take  dif* 
ferent  precautions  for  the  execution  of  their  wills.  And  it  is  this 
that  has  naturally  given  rise  to  the  use  of  conditions,  charges,  and 
other  additions  to  bequests  in  testaments,  which  shaU  be  the  sub- 
ject-matter of  this  section.  Thus,  the  rules  which  are  here  ex- 
plained, as  well  as  those  of  the  foregoing  sections,  relate  to  all 
sorts  of  dispositions  in  prospect  of  death,  institutions  of  executors, 
substitutions,  legacies,  and  others,  according  as  each  rule  may 
be  applied,  either  to  all  these  sorts  of  dispositions,  or  to  some  of 
them. 

Art.  I. 

3212.  Definition  of  Conditions  in  Testaments,  —  Conditions  in 
testaments  are  particular  dispositions,  which  are  part  of  the  other 
dispositions  of  the  testator,  and  which  he  adds  to  them  in  order 
to  regulate  the  effect  which  he  is  willing  they  should  have,  if  a  case 
which  he  foresees  does  or  does  not  happen ;  whether  it  be  that  he 
makes  the  validity  of  what  he  orders  in  this  manner  to  depend  ou 
this  event,  or  that  he  is  only  willing  to  make  some  change  therein, 
according  to  the  case  that  shall  happen.  Thus,  for  example,  a  tes- 
tator may  bequeath  a  marriage-portion  to  his  daughter  in  case  she 
marries,  and  this  legacy  will  depend  on  the  event  of  her  marriage^ 
and  will  not  have  its  effect  till  she  does  marry.  Thus,  a  testator 
may  devise  a  land  or  tenement  on  condition  that,  if  the  legatee 
leaves  children  behind  him,  he  shall  have  the  property  thereof,  and 
transmit  it  to  them ;  and  that  if  he  has  no  children,  he  shall  only 
have  the  bare  usufiruct  of  it,  and  that  after  his  death  the  property 
shall  go  to  another :  which  will  make  this  legacy  to  have  different 
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efibcts,  according  as  it  happens  that  the  legatee  has  children  or 
has  none.* 

IL 

3213.  Definition  of  Cka/rges»  —  Charges  are  engagements  which 
the  testator  imposes  on  his  executor  or  other  person  to  whom  he 
leaves  any  thing  by  his  will ;  as  if  he  charges  his  executor,  or  a 
legatee,  with  the  usufruct  of  some  land  or  tenement,  with  a  ser- 
vicci  with  an  annuity,  in  favor  of  a  third  person.^ 

IIL 

3214.  Definition  of  Destinations.  —  Destinations  are  directions 
given  by  the  testator,  whereby  he  appropriates  to  certain  uses  the 
things  which  he  bequeaths.  Thus,  for  instance,  if  a  testator  leaves 
a  sum  of  money  to  a  hospital,  to  be  laid  out  on  a  building,  or  on 
movables,  or  some  other  thing,  this  is  a  destination  which  he 
makes  of  this  legacy.^ 

IV. 

3215.  Definition  of  Motives,  —  Motives  are  the  causes  which  tes- 
tators sometimes  express  as  the  reason  that  has  induced  them  to 
make  certain  bequests ;  and  they  are  of  two  kinds.  One  is  of  the 
motives  which  relate  to  the  time  past,  and  which  precede  the  dis- 
position of  the  testator ;  and  the  other  is  of  the  motives  which 
regard  a  fact  that  is  to  come,  the  hope  and  expectation  of  which 
engage  the  testator  to  make  some  disposition.  Thus,  for  the 
time  past,  the  considerations  of  affection,  esteem,  and  gratitude 
for  good  offices  and  services  done,  are  motives  which  engage  one 
to  name  an  executor,  or  to  leave  a  legacy.^  Thus,  for  the  time  to 
come,  the  hope  or  expectation  that  a  relation  and  friend  of  the 
testator's  will  be  willing  to  take  upon  him  the  guardianship  of  his 
children,  is  a  motive  which  engages  the  testator  to  leave  him  a 
legacy.  And  these  motives,  whether  for  the  time  past  or  the  time 
to  come,  may  make  the  dispositions  conditioned,  or  may  not  have 
that  effect,  according  as  the  testator  shall  have  declared  his  inten- 
tion ;  as  shall  be  explained  hereafter.* 

*  L,%D.de  eondit,  a  dem.  See  what  has  been  said  of  conditions  in  ooTenants,  in  the 
fomth  section  of  Cbooiofite. 

^  £.  15,  />.  A  ifstt  cf  m^.  Je^.;— L36»  D  tk eondit.  et  ^m, 

*  L.17,S  «ft<  D.  d»  eondH.  et  dm. 

'  S  31,  Lut.  dtkg.  *  See  the  tenth  article. 

vou  II.  32 
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V. 

3216.  Definition  of  Description.  —  Description  is  an  expression 
which  the  testator  makes  use  of  instead  of  the  name  of  the  per- 
son or  thing  which  he  means,  or  which  he  adds  to  specify  it  more 
expressly,  and  to  distinguish  it.  As  if,  instead  of  naming  an  ex- 
ecutor or  a  legatee,  he  describes  him  by  his  quality ;  if  he  gives 
to  the  eldest  son  of  such  a  one ;  if,  having  devised  an  eb-tate,  he 
adds  its  situation  and  its  bounds ;  if,  having  bequeathed  a  picture 
of  such  a  history,  he  adds  the  name  of  the  painter,  or  mentions 
from  whom  he  had  the  picture.' 

VL 

3217.  Definition  of  the  Terms  of  Time.  —  The  terms  of  time  are 
the  delays  which  the  testator  adds  to  his  dispositions,  whether  it 
be  to  defer  the  execution  of  them,  or  to  make  their  validity  to 
depend  thereon,  as  shall  be  explained  in  the  twelfth  article.  And 
these  terms  or  delays  are  of  two  sorts ;  one  is  of  a  certain  time,  as 
to  the  first  day  of  such  a  year,  or  within  so  many  years  to  be 
reckoned  from  such  a  day ; «  the  other  of  an  uncertain  time,  as  at 
the  time  of  the  death  of  some  person,  or  at  the  time  of  his  mar- 
riage.** 

VIL 

3218.  The  Charges,  Destinations,  and  Conditions  are  often  con- 
founded together.  —  Although  the  conditions,  the  charges,  and 
destinations  are  distinguished  in  the  manner  that  has  been  just 
now  explained,  yet,  as  the  word  condition  is  commonly  used  in 
our  language,  it  comprehends  often  the  charges  and  destinations ; 
and  the  word  charge  takes  in  likewise  the  conditions.  Thus,  it 
is  said  of  a  legacy  or  devise,  that  charges  the  devisee  of  a  land  or 
tenement  with  a  service,  that  this  devise  is  left  on  condition  that 
t)ie  said  devisee  should  suffer  such  a  service ;  thus  it  is  said  of  the 
legacy  of  a  sum  of  money  destined  for  a  building,  that  the  said 
legacy  is  left  on  condition  that  the  legatee  should  build.  Thus 
we  say  of  a  legacy  left  on  condition  that  the  legatee  should 
restore  to  the  executor  a  certain  writing,  a  movable,  or  other  thing, 
that  this  legacy  is  left  with  the  charge  of  restoring  the  said  writ- 
ing or  movable.     And,  in  fine,  it  is  said  of  a  legacy  destined  for 

'  £.  S4,  D.  de  amd,  et  dem.; — /.  17,  Z>.  dSs  condU.  a  death.    See  the  eleventh  aitide. 

K  L,  30,  Z).  dA  legai,  1. 

^  L.  1,  §  3,  Z).  dtwnd.  et  dem.    See  the  twelfth  and  thirteenth  arttdes. 
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some  purchase,  or  for  some  work,  that  it  is  left  with  this  charge, 
or  upon  this  condition,  that  the  said  purchase  or  work  be  made  or 
done  by  him  who  is  charged  with  it  But  we  must  take  care  with 
respect  to  this  usage  which  confounds  these  words  in  one  and  the 
same  sense,  that  we  do  not,  for  all  that,  confound  charges,  destina- 
tions, and  conditions  together ;  for  although  they  have  often  the 
same  effect,  yet  their  natures  are  different;  which  it  is  necessary 
to  distinguish  for  the  right  use  of  the  rules,^  as  will  appear  by  the 
foUowing  articles. 

VIIL 

3219.  The  CSiarges  may  be  conceived  either  as  Conditions^  or 
simply  as  Charges.  —  The  charges  may  be  conceived  two  ways : 
one,  in  such  a  manner  that  they  may  make  in  reality  conditions 
on  which  the  effect  of  the  testator's  dispositions  may  depend ;  and 
the  other,  so  as  not  to  have  the  use  of  conditions.  Thus,  for  ex- 
ample, if  a  testator  bequeaths  to  a  creditor  of  one  of  his  friends  a 
sum  of  money,  or  some  other  thing,  with  charge  to  the  said  lega- 
tee to  restore  to  the  said  friend  the  bond  or  obligation  of  what  he 
owes  him,  or  with  charge  to  desist  from  a  lawsuit  which  he  has 
commenced  against  him ;  these  charges  make  the  said  legacy  con- 
ditional, and  are  in  effect  conditions,  without  the  performance  of 
which  the  legatee  shall  have  no  part  of  the  legacy.  But  if  a  tes- 
tator devises  an  estate  of  a  thousand  livres  yearly  income,  with 
the  charge  of  paying  out  of  it  every  year  a  rent  of  two  hundred 
livres  for  a  foundation ;  this  charge  will  not  be  a  condition  upon 
which  the  effect  of  the  said  devise  will  depend,  but  will  only  give 
to  those  to  whom  this  rent  ought  to  be  paid  a  right  to  distrain  the 
fruits  of  the  said  estate,  and  the  other  goods  of  the  legatee,  if,  hav- 
ing accepted  the  legacy,  he  does  not  acquit  the  charge.^ 

IX. 

3220.  The  Destinations  may^  or  may  not^  have  the  Effect  of  Con- 
ditions. —  The  destinations,  as  well  as  the  charges,  may  be  con- 
ceived either  in  terms  which  make  them  to  be  a  condition,  or  to 
have  the  effect  thereof;  or  in  other  terms,  and  without  this  effect 
Thus,  for  instance,  if  a  testator  charges  his  executors  to  give  a 
sum  of  money  to  a  young  woman  when  she  marries,  to  be  to 

'  See  the  foUowing  utidefl.    The  aiage  of  theie  words,  charga  and  candiium»f  is  com- 
monly octnibnnded  in  onr  langnage. 
'  This  is  a  consequence  of  the  preceding  articles. 
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her  instead  of  a  marriage  portion,  this  destination  will  have  the 
effect  of  a  condition  ;  and  if  this  young  woman  does  not  marry, 
or  if  she  dies  before  she  is  of  age  to  many,  this  legacy  will  be 
null."^  Thus,  on  the  contrary,  if  a  testator  leaves  a  sum  of  money 
to  a  hospital,  to  be  laid  out  there  on  some  edifice ;  although  this 
edifice  should  happen  to  be  built  by  some  other  means,  or  should 
not  be  necessary  to  the  said  hospital,  yet  this  destination  would 
be  no  obstacle  why  the  sum  should  not  be  due,  that  it  may  be 
laid  out  upon  some  other  work,  of  an  equal  or  greater  advantage 
for  the  said  house :  for  the  intention  of  the  testator  was  not  that 
this  donation  should  have  the  effect  to  make  the  legacy  condi- 
tional.*^ 

322L  The  Motive  may  either  be  in  the  Stead  of  Conditions^  or  not 
have  the  Effect  thereof*  —  The  motives,  as  well  as  the  charges  and 
destinations,  may  be  conceived  either  in  terms  which  make  them 
to  have  the  effect  of  a  condition,  or  in  such  terms  that  make 
them  not  to  be  considered  as  a  condition;  whether  it  be  that 
the  said  motive  respect  the  time  past,  or  the  time  to  come.  Tbos, 
for  example,  for  the  time  past,  if  a  testator  bequeaths  a  sum  of 
money  to  one  of  his  friends,  because  he  has  taken  care  of  bis 
affairs,  this  legacy  will  not  be  conditional :  and  although  this  leg- 
atee may  not  have  taken  this  care,  yet  the  legacy  will  nevertheless 
be  due,^  according  to  the  rule  explained  in  the  twenty-second  arti- 
cle of  the  seventh  section.  But  if  the  testator  has  explained  this 
motive  in  the  terms  of  a  condition,  the  legacy  will  not  be  due  un- 
less it  appears  that  the  legatee  has  satisfied  it ;  as  if  the  testator 
had  said,  I  bequeath  to  such  a  one,  if  it  shall  appear  that  he  has 
done  such  a  business.!^  And  it  is  by  the  expression  of  the  testator, 
and  by  the  circumstances,  that  we  are  to  judge  whether  these 
sorts  of  legacies  are  pure  and  simple,  or  whether  they  are  condi- 
tional.4  Thus,  with  respect  to  the  time  to  come,  if  a  testator  be- 
queaths to  one  of  his  relations  or  friends  a  sum  of  money  to  be 
paid  after  hb  death,  adding  to  the  legacy,  that  he  hopes  the  legatee 


■"  L.\,  C.dehia  qua  tub.  mod.  ^  JLA^D^de  adm.  rer.  ad dnt  ptrt. 

<»  S^\,In8t,dekgat, 

P  Sed  si  conditionaliter  ennntiata  faerit  causa,  alind  juris  eat.  Velati,  hoc  modo,  Tido 
si  negotia  mea  cnravit,  fandam  meam  do,  lego,  Z>.  §  31,  inf, ;  —  /.  17,  ^  8,  Z>.  dt  catd.  d 
dem, 

s  L.  72,  ^  6,  D.  de  condit-  d,  dem. 
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will  assist  the  testator's  diildren  with  his  counsel  and  good  offices 
when  there  shall  be  occasion ;  this  motive  will  oblige  the  legatee 
only  in  point  of  honor,  and  this  legacy,  which  is  payable  before 
the  said  good  offices,  will  not  be  revoked,  although  they  are  not 
performed.  But  if  a  testator  leaves  a  sum  of  money  to  an  attor- 
ney or  solicitor,  that  he  may  take  care  of  instructing  and  soliciting 
a  lawsuit,  that  is  either  already  commenced  or  to  be  commenced, 
this  motive  will  be  instead  of  a  condition ;  and  this  legatee  will 
not  be  entitled  to  the  legacy,  unless  he  perform  the  condition  ac- 
cording to  the  will  of  the  testator,  and  the  state  of  things.  Thus, 
for  another  example,  if  a  testator  leaves  a  sum  of  money  to  one  of 
his  relations  or  friends,  to  engage  him  to  accept  the  guardianship 
of  his  children,  and  the  legatee  refuses  it,  he  shall  have  no  right 
to  the  l^acy.' 

XL 

3222.  The  Descriptions  map  sometimes  imply  a  Condition,  —  De- 
scriptions do  not  usually  imply  a  condition,  but  are  distinguished 
from  conditions  in  this,  that  they  for  the  most  part  have  regard  to 
the  past  and  present  time,  whereas  the  greatest  part  of  conditions 
respect  the  time  to  come.'  But  there  may  be  descriptions  con- 
ceived in  terms  which  give  them  the  nature  of  conditions.  Thus, 
there  is  no  condition  when  a  testator,  the  better  to  describe  a  land 
or  tenement  that  is  devised,  and  sufficiently  specified,  adds  that  it 
is  the  land  or  tenement  which  he  purchased  of  such  a  one,  or  that 
such  a  one  gave  him ;  and  this  legacy  is  independent  of  the  truth 
of  this  description,  so  that  although  it  were  false,  yet  the  legacy 
would  nevertheless  have  its  effect:  for  the  testator  may  have  been 
deceived  as  to  these  circumstances ;  and  it  is  sufficient  that  what 
he  had  a  mind  to  give  is  well  enough  known  otherwise.^  Thus,  on 
the  contrary,  if  a  testator  had  bequeathed  that  which  was  due  to 
him  by  a  debtor  whom  he  named,  this  legacy  would  imply  the 
condition  that  there  was  a  debt  owing,  and  if  nothing  was  due, 
the  legacy  would  be  nuU.  Thus,  in  like  manner,  if  a  testator  had 
bequeathed  the  firuits  that  should  be  gathered  in  such  a  ground  the 
year  of  his  death,  this  description  would  imply  the  condition  that 
there  should  be  some  crop,  and  if  there  were  none,  the  legacy 
would  be  without  any  effect*    But  if  the  testator,  having  be- 

'  L.  in,  D.  de  k^.  I,  •  L,  Si,  \l,  D.  d$  eomUt.  €t  dm. 

^D.LBiyD.d$  eondiL  et  dm. ;— /.  17,  eod. 

"  £.75,1 1,  AAZ^.  li— /.  \,  ^  idi.  D.  de  condit.  €t  dm. 

32* 
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qneathed  a  sum  of  money,  should  add  afterwards  that  the  said 
sam  should  be  paid  to  the  legatee  out  of  the  produce  of  such  a 
crop,  or  out  of  the  moneys  which  should  be  found  in  such  a  place; 
these  descriptions,  being  added  only  to  show  his  heirs  or  executors 
whence  they  might  easily  pay  the  said  legacy,  would  not  make  it 
conditional,  unless  they  were  expressed  in  such  tarns  as  might 
make  one  judge  that  the  testator  had  a  mind  to  bequeath  only 
what  could  be  made  of  such  a  crop,  or  other  thing,  which  he  had 
thus  specified.' 

XIL 

3223.  TAe  Term  of  an  Dhcertain  Time  makes  the  Legacy  etmdi- 
iionoL — Example,  —  The  terms  of  legacies  fixed  to  a  certain  day, 
such  as  the  first  day  of  such  a  year,  or  within  such  a  time,  do  not 
make  a  condition  on  which  the  legacy  may  depend ;  and  the  effect 
of  these  terms  is  only  to  defer  the  delivery  of  the  legacy,  the  right 
of  which  is  already  acquired  to  the  legatee,  and  which,  were  it  not 
for  the  term,  would  be  due  instantly  ;y  but  the  term  of  an  uncer- 
tain day  implies  a  condition  on  which  the  legacy  depends.  Thus, 
for  example,  if  a  testator  bequeaths  any  thing  to  an  infant  w^hen 
he  shall  have  attained  the  age  of  fourteen  or  one-and-twenty 
years  complete,  to  a  friend  when  he  shall  purchase  such  an  office, 
to  a  young  woman  when  she  shall  be  married ;  these  legacies  im- 
ply the  condition  that  the  said  time  shall  happen,  that  the  legatee 
shall  be  of  age,  that  he  shall  purchase  such  an  ofiice,  that  the 
young  woman  shaU  be  married;  and  this  condition  is  the  same  as 
if  the  testator  had  left  the  legacy  in  case  the  legatee  should  live  to 
that  term,  and  that,  if  he  died  before,  the  legacy  should  be  null.* 
Thus,  we  must  not  confound  the  legacies  which  are  made  payable 
at  an  uncertain  time  with  the  legacies  payable  at  a  certain  tenn. 

3224.  Another  Example.  —  The  uncertainty  of  the  times  on 
which  depend  the  legacies  explained  in  the  foregoing  article  con* 
sists  in  this,  that  it  is  uncertain  if  those  times  will  ever  happen ;  for 

'  L.  96,  Z>.  de kg.  \\—l,  26,  D,  quand,  dies  leg,  ced, 

y  L.  21,  D.  quand.  dies  leg.  vdfid.  ced. 

*  £b  75,  <fe  eond.  et  dan. ; — /.  21,  Z).  quand.  dies  legat.  oed. ; — L  22,  eod. ;  —  v.  I  m.  S  7, 
C.  de  eadue.  tolL  See  the  following  article,  with  the  remark  on  it,  and  the  sixteenth  ard* 
cle  of  the  ninth  section  of  hegaaes.  See,  touching  legacies  at  the  age  of  fourteen  years, 
the  same  sixteenth  arttde  of  the  ninth  section  of  Legajoiee^  and  the  remark  that  is  there 
made  on  it 
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it  xaay  not  happen  that  the  legatee  lives  to  be  of  age,  or  that  he  has 
each  an  oflice,  or  that  a  young  woman  mames.  But  there  are 
times  nncertain  in  another  manner,  althongh  it  be  certain  that 
they  will  happen,  and  which  do  nevertheless  make  the  disposition 
of  the  testator  to  be  conditional;  as,  for  instance,  if  he  charges  his 
heir  or  executor  to  restore  at  his  death  either  the  whole  inheritance, 
or  a  certain  land  or  tenement,  to  another  person :  for  in  this  case, 
although  it  is  certain  that  the  time  of  the  death  of  this  heir  or  ex- 
ecutor will  happen,  yet  since  it  is  uncertain,  if,  when  it  does  hap- 
pen, the  person  in  whose  favor  the  said  disposition  is  made  is  not 
dead,  this  uncertainty  renders  the  disposition  conditional,  and  im- 
plies the  condition  that  tliis  person  do  survive  the  said  heir  or  ex- 
ecutor.* 

Remarks  on  the  Precedino  Article. 

3225.  We  have  not  put  down  in  the  article  what  is  said  in  the  last 
of  the  texts  cited,  that  the  legacy  due  at  the  time  of  the  legatee's 
death  is  not  conditional,  and  that  he  transmits  it  to  his  heir  or  ex- 
ecutor.   For  it  does  not  seem  probable  that  it  will  ever  come  into 
any  one's  mind  to  leave  a  legacy  so  useless  to  the  legatee,  and  of 
which  no  one  could  have  any  benefit  except  the  legatee's  heir  or 
executor,  who  perhaps  might  be  no  relation  to  the  testator,  nor  so 
much  as  known  to  him.    And  if  the  testator  had  a  mind  to  leave 
only  to  the  children  of  this  legatee,  and  after  his  death,  he  would 
have  expressed  himself  in  another  manner.    But  although  this  case 
should  never  happen,  yet  we  make  this  remark  here  on  occasion  of 
this  text,  that  we  may  add  at  the  same  time  the  reason  why  the 
uncertainty  of  the  time  of  the  legatee's  death  does  not  make  the 
legacy  conditional,  as  the  uncertainty  of  the  time  of  the  executor's 
death  does.    Which  proceeds  firom  this,  that,  in  the  case  of  a  leg- 
acy due  at  the  time  of  the  executor's  death,  it  may  happen  that 
the  legatee  may  die  before  him,  in  which  case  there  will  be  neither 
legacy  nor  legatee ;  whereas,  in  the  case  of  a  legacy  due  at  the 
time  of  the  legatee's  death,  it  cannot  happen  that  the  legatee 
should  die  before  the  time  in  which  the  legacy  ought  to  begin  to 
have  its  effect,  which  is  the  time  in  which  he  dies.     Thus,  it  will 
be  in  the  last  moment  that  he  passes  from  life  to  death  that  this 
legacy  will  have  its  effect,  to  pass  from  the  legatee  to  his  heir  or 
executor. 

'  L.  79, 4  1,  D.  dis  oomdit.  ei  cfem.;— /.  1, 4  2,  D.  eod.i-^l  4,  D.  quanda  dies  legai,  vd 
fidde,  ctd.    See  the  serenteenth  article  of  the  ninth  section  of  Legaeie$. 
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XIV. 

3226.  a  is  necessary  to  distyigui$h  the  Digerent  SarU  cf  Dispth 
gUions,  ta  be  able  to  judge  ariffhl  of  Mem.— -  It  follows  from  ibcst 
different  manners  in  which  testators  may  diversify  their  dispoai* 
tions,  that,  in  all  the  cases  where  the  question  is  to  interpret  any  of 
them,  it  is  necessary  to  examine  its  nature,  to  know  whether  it  b 
pure  and  simple,  or  conditional,  and  whether  it  contains  any  of  the 
other  characters  which  have  been  just  now  mentioned,  in  order  to 
discover  by  the  said  characters,  and  by  the  expressions  of  the  i» 
tator,  what  may  have  been  his  intention,  and  how  his  dispositkm 
ought  to  be  executed.^  Which  depends  on  the  preceding  vulea, 
and  those  that  follow,  and  which  relate  chiefly  to  conditions. 

XV. 

3227.  Uiree  Sorts  of  Conditions  mih  Respect  to  the  Divers  Sorts 
of  Facts  or  Events  on  which  they  depend,  —  Conditions  are  of  sev- 
eral sorts,  and  may  be  distinguished  into  different  classes,  accord* 
ing  to  the  different  views  under  which  they  are  considered.  If  we 
consider  them  with  respect  to  the  divers  sorts  of  facts  or  events  on 
which  they  depend,  there  are  three  sorts  of  them.'  The  first  is  of 
those  which  depend  solely  on  the  act  of  the  person  to  whom  the 
condition  is  enjoined;  the  second,  of  those  which  depend  on 
events  in  which  the  act  of  that  person  has  no  share;  and  the 
third  is  of  those  which  depend  partly  on  the  act  of  the  said  p«^ 
SOD,  and  partly  on  an  event  that  is  independent  of  his  act  The 
condition,  that  a  legatee  shall  give  a  sum  of  money,  do  some 
work,  discharge  what  is  owing  him  by  one  of  his  debtors,  that  he 
shall  not  raise  a  building  so  high  as  to  prejudice  the  light  and 
prospect  of  a  house  belonging  to  a  friend  of  the  testator's,  and 
such  other  like  conditions,  are  of  the  first  of  these  three  kinds.  A 
legacy  of  a  sum  of  money,  on  condition  that  there  be  so  much  clear 
got  of  a  lawsuit  that  is  still  depending,  or  in  a  commerce  which  is 
not  as  yet  ended,  would  be  of  the  second  kind.  And  we  may  give 
for  an  example  of  the  third  sort,  the  condition  imposed  on  a  lega- 
tee to  buy  a  house  of  a  third  person,  either  in  order  to  give  it  tQ 
some  other  person,  or  to  fit  up  an  apartment  in  it  for  a  hospital, 
for  this  condition  would  depend  partly  on  the  act  of  him  on 
whom  it  was  imposed,  and  partly  on  the  will  of  the  owner  of  the 
said  house,  or  perhaps  even  on  a  casualty,  which  might  render  it 

^  This  is  a  oonseqaenoe  of  the  preceding  rules.    See  the  articles  which  fbUow. 


TIT.  L  8Ea  ytll.j  TBSTAlCeif T6.  881 

impofisible.  As  if  the  situation  of  the  said  house  should  expose 
it,  together  with  the  ground  on  which  it  stood,  to  be  destroyed  by 
the  overflowing  of  a  river,  or  by  a  torrent,  and  that  in  fact  the 
house  and  ground  should  happen  to  perish." 

XVL 

322a  T%ree  Sorts  of  Conditions  mih  Respect  to  Time.  —  Condi- 
tions may  likewise  be  distinguished  into  three  kinds,  according  to 
the  times  to  which  they  may  have  relation.  One  is  of  those  which 
respect  the  time  past ;  as  if  a  testator  bequeaths  a  sum  of  money, 
in  case  the  same  shall  be  found  to  be  due  to  him  from  a  business 
already  begun  in  his  absence  by  some  friend  of  his  whom  he  had 
intrasted  with  it,  but  the  event  of  which  he  does  not  as  yet  know. 
The  second  kind  is  of  the  conditions  which  relate  to  the  present 
time ;  as  if  a  testator  leaves  a  legacy  to  a  stranger  or  alien,  in  case 
he  be  naturalized  at  the  time  of  making  the  testament,  or  at  the 
time  of  the  testator's  death,  which  will  be  the  present  time  of  the 
saccession's  being  open.  The  third  is  of  conditions  which  have 
respect  to  the  time  to  oome ;  as  if  a  testator  leaves  a  legacy  iii 
case  the  legatee  shall  happen  to  purchase  an  office.  But  it  is  only, 
properly  speaking,  this  third  kind  which  has  the  true  character  of 
a  condition,  which  is  to  suspend,  until  the  same  does  happen,  the 
disposition  of  the  testator  which  depended  on  it:  whereas  the  con- 
ditions which  relate  either  to  the  time  past  or  present  do  not  sus- 
pend any  thing ;  and  at  the  moment  of  making  the  testament,  or  of 
the  deatii  of  the  testator,  it  is  then  determined  either  that  the  dis- 
position is  nail  if  the  condition  has  not  happened,  or  if  it  has  hap- 
pened, that  the  legacy  shall  have  its  effect  And  there  is  nothing 
in  suspense  but  the  knowledge  whether  it  has  happened  or  not^ 

•       XVIL 

3239.  Two  Sorts  of  Conditions^  Express  and  TacU.  —  We  must 
likewise  distinguish,  under  another  view,  two  sorts  of  conditions, 
which  comprehend  them  all.  One  is  of  those  which  are  express, 
and  the  other  of  those  which  are  called  tacit.  The  express  condi- 
tions are  all  those  which  the  testators  express  in  terms  of  condi- 
tions, or  other  terms  equivalent ;  and  those  conditions  are  called 
tacit,  which,  without  being  expressed,  are  tacitly  implied  in  the 


'  L.  SO,  D.  de  eondiL  et  demon. 

*  L.  16,  Z>.  de  inj.  n^K.;— /.  a,  S  13,  D.  de  ban.  Z&rf.;— /.  10,  inf.  D.  de  omdiL  uui. 
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dauses  of  the  testament  Thus,  when  a  testator  beqaeatfas  the 
froits  of  a  ground,  or  such  a  year,  or  the  prc^ts  which  arise  £rom 
such  an  affair,  these  sorts  of  legacies  imply  the  tacit  oondition, 
that  there  shall  be  fruits  gathered  in  the  said  ground,  and  that 
some  profit  shall  be  made  of  the  said  affair  when  it  shall  be  ended.* 
But  these  sorts  of  conditions  which  are  implied  do  not  make  tbe 
legacies  of  this  kind  conditional  with  this  effect,  so  as  to  make  the 
right  of  the  legatee  to  depend  on  them.  For  before  that  it  be  cer- 
tain, in  the  case  of  the  legacy  of  a  crop,  whether  there  will  be  any 
firuits,  or  not;  and  in  the  case  of  the  legacy  of  the  profits  ariaiiig 
from  such  a  business,  whether  there  will  be  profit  or  loss  thereby ; 
the  l^atee  has  acquired  his  right  to  what  firuit  the  ground  may 
produce,  or  to  what  profit  may  arise  from  the  said  business.  And 
the  legatee  has  so  fully  acquired  this  right  before  tbe  event  gives 
him  the  use  of  the  legacy,  th&t,  if  he  should  happen  to  die  in  the 
mean  while,  he  would  transmit  his  right  to  his  heir.  So  that  the 
effect  of  this  condition  is  not  such  as  that  the  validity  of  the 
legacy  depends  thereon,  but  it  is  only  such  that  the  legacy,  with- 
out being  null,  may  happen  to  be  of  no  manner  of  profit  to  the 
legatee.' 

XVIIL 

3230.  Impossible  CondUkms.  —  Another  kind  of  conditions  u 
made  up  of  those  which  are  impossible.  And  we  must  reckon  in 
this  number,  not  only  that  which  is  impossible  by  nature,  but  like- 
wise that  which  is  contrary  to  law,  good  manners,  or  decency.  A^ 
for  example,  if  a  testator  had  bequeathed  a  marriage  portion  to  a 
young  woman  of  ten  years  of  age,  on  condition  that  she  should 
marry  within  a  year ;  or  if  he  had  left  a  legacy,  on  condition  that 
the  legatee  should  fix  his  domicile  in  a  certain  place.  For  the 
condition  of  this  marriage  would  be  coatrary  to  law ;  and  that  of 
fixing  his  domicile  in  a  certain  place,  being  contrary  to  the  just  and 
natural  liberty  that  every  one  has  to  choose  his  dweUing-ptace, 
would  be  in  some  manner  contrary  to  good  manners  and  decency. 
Thus,  these  sorts  of  conditions  oblige  to  nothing  at  all,  no  more 
than  those  which  are  naturally  impossible,  and  they  are  held  to  be 
the  same  as  if  they  were  not  written.  For  that  is  considered  as 
impossible  which  cannot  be  done  without  breach  of  the  law,  or  of 
good  manners  and  decency.     And  if  there  were  in  a  testament 

•  LA,^uU.D,dee(mdii.eidem.  ^  L,99^D,ikoandiLet 
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oonditions  either  naturally  impossible,  or  contrary  to  law  and  good 
manners,  the  dispositions  which  the  testator  should  make  to  de- 
pend on  them  would  nevertheless  have  their  effect,  although  these 
conditions  should  have  none.' 

XIX. 

3231.  Another  Kind  of  Impossible  QmdUions.  —  There  may  be 
conditions  which,  without  being  naturally  impossible,  and  witiiont 
having  any  thing  in  them  contrary  to  law  and  good  manners,  can- 
not be  fulfilled,  because  of  some  event  which  makes  the  perform- 
ance of  them  impossible :  and  in  that  case,  the  disposition  which 
depended  on  such  a  condition  will  have  its  effect,  or  will  not  have 
it,  according  as  the  quality  of  the  condition  may  mark  what  was 
the  intention  of  the  testator.  Thus,  for  example,  if  a  testator  had 
devised  a  tenement,  or  other  thing,  on  condition  that  the  legatee 
should  give  a  sum  of  money  to  some  person  before  the  legacy 
should  be  delivered  to  him,  and  that  the  said  person  should  happen 
to  die  before  the  testator ;  the  non-performance  of  such  a  condition, 
that  is  become  impossible,  would  be  of  no  prejudice  to  the  legacy, 
and  the  legatee  would  have  it  without  paying  the  sum  of  money : 
for  the  intention  of  this  testator  was  to  leave  two  legacies ;  one  to 
this  legatee,  and  the  other  to  that  person.  So  that  the  firuitfulness  of 
the  one  legacy  does  not  annul  the  other,  no  more  than  in  the  cases 
of  the  twenty-ninth  article.^  Thus,  on  the  contrary,  if  a  testator 
had  left  a  legacy  to  a  young  woman,  in  case  she  should  happen 
to  be  married  to  such  a  relation  or  friend  of  the  testator's,  and 
the  said  relation  or  fiiend  should  chance  to  die  before  the  said 
marriage,  the  legacy  would  be  null.  For  the  intention  of  this  tes- 
tator had  for  its  object  only  this  marriage,^ 

XX 

3232.  Dispositions  made  with  a  View  to  procure  others  are  Vn- 
lawfuL  —  We  ought  to  reckon  among  the  conditions  that  are  con- 
trary to  good  manners,  those  which  a  testator  adds  to  a  disposition 
in  favor  of  some  person,  in  order  to  procure  to  himself  the  like 
benefit    As  if  he  should  institute  such  a  one  for  his  heir  or  execu- 

txmdiL  et  demoiutr.f — /.  15,  D.  ch  amdU.  uui.  See  the  twelfth  article  of  the  fourth  section 
of  Ofvenants. 

^  See  the  twenty-ainth  article  of  this  aectioii. 

■  L'  4,  C  de  eotidiU  nut.  torn  legat,  (jmmfii. ; — v.  D,  de  amdit,  §1  dan* 
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clauses  of  the  testament  Thus,  when  a  testator  bequeaths  the 
fruits  of  a  ground,  or  such  a  year,  or  the  profits  which  arise  from 
such  an  affair,  these  sorts  of  legacies  imply  the  tacit  condition, 
that  there  shall  be  fruits  gathered  in  the  said  ground,  and  that 
some  profit  shall  be  made  of  the  said  affair  when  it  shall  be  ended.* 
But  these  sorts  of  conditions  which  are  implied  do  not  make  the 
legacies  of  this  kind  conditional  with  this  effect,  so  as  to  make  the 
right  of  the  legatee  to  depend  on  them.  For  before  that  it  be  ce^ 
tain,  in  the  case  of  the  legacy  of  a  crop,  whether  there  will  be  any 
fruits,  or  not;  and  in  the  case  of  the  legacy  of  the  profits  arising 
from  such  a  business,  whether  there  will  be  profit  or  loss  thereby; 
the  legatee  has  acquired  his  right  to  what  fruit  the  ground  may 
produce,  or  to  what  profit  may  arise  from  the  said  business.  And 
the  legatee  has  so  fully  acquired  this  right  before  the  event  gives 
him  the  use  of  the  legacy,  th&t,  if  he  should  happen  to  die  in  the 
mean  while,  he  would  transmit  his  right  to  his  heir.  So  that  the 
effect  of  this  condition  is  not  such  as  that  the  validity  of  the 
legacy  depends  thereon,  but  it  is  only  such  that  the  legacy,  with- 
out being  null,  may  happen  to  be  of  no  manner  of  profit  to  the 
legatee/ 

XVIIL 

3230.  Impossible  Conditions.  —  Another  kind  of  conditions  is 
made  up  of  those  which  are  impossible.  And  we  must  reckon  in 
this  number,  not  only  that  which  is  impossible  by  nature,  but  like- 
wise that  which  is  contrary  to  law,  good  manners,  or  decency.  M 
for  example,  if  a  testator  had  bequeathed  a  marriage  portion  to  a 
young  woman  of  ten  years  of  age,  on  condition  that  she  shoold 
marry  within  a  year ;  or  if  he  had  left  a  legacy,  on  condition  that 
the  legatee  should  fix  his  domicile  in  a  certain  place.  For  the 
condition  of  this  marriage  would  be  contrary  to  law ;  and  that  of 
fixing  his  domicile  in  a  certain  place,  being  contrary  to  the  just  and 
natural  liberty  that  every  one  has  to  choose  his  dwelling-place, 
would  be  in  some  manner  contrary  to  good  manners  and  decency. 
Thus,  these  sorts  of  conditions  oblige  to  nothing  at  all,  no  more 
than  those  which  are  naturally  impossible,  and  they  are  held  to  be 
the  same  as  if  they  were  not  written.  For  that  is  considered  as 
impossible  which  cannot  be  done  without  breach  of  the  law,  or  of 
good  manners  and  decency.    And  if  there  were  in  a  testament 

•  L,  \,\  uU.  D.dtcoitdii,  ei  dem.  ^  L.  99^  D.  A  coit^Let  dm. 
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conditions  either  naturally  impossible,  or  contrary  to  law  and  good 
manners,  the  dispositions  which  the  testator  should  make  to  de- 
pend on  them  would  nevertheless  have  their  effect,  although  these 
conditions  should  have  none*' 

XIX. 

3231.  Another  Kind  of  Impossible  Conditions.  —  There  may  be 
conditions  which,  without  being  naturally  impossible,  and  without 
having  any  tiling  in  them  contrary  to  law  and  good  manners,  can- 
not be  fulfilled,  because  of  some  event  which  makes  the  perform- 
ance of  them  impossible :  and  in  that  case,  the  disposition  which 
depended  on  such  a  condition  will  have  its  effect,  or  will  not  have 
it,  according  as  the  quality  of  the  condition  may  mark  what  was 
the  intention  of  the  testator.  Thus,  for  example,  if  a  testator  had 
devised  a  tenement,  or  other  thing,  on  condition  that  the  legatee 
should  give  a  sum  of  money  to  some  person  before  the  legacy 
should  be  delivered  to  him,  and  that  the  said  person  should  happen 
to  die  before  the  testator ;  the  non-performance  of  such  a  condition, 
that  b  become  impossible,  would  be  of  no  prejudice  to  the  legacy, 
and  the  legatee  would  have  it  without  paying  the  sum  of  money : 
for  the  intention  of  this  testator  was  to  leave  two  legacies ;  one  to 
this  legatee,  and  the  other  to  that  person.  So  that  the  fruitfulness  of 
the  one  legacy  does  not  annul  the  other,  no  more  than  in  the  cases 
of  the  twenty-ninth  article.^  Thus,  on  the  contrary,  if  a  testator 
had  left  a  legacy  to  a  young  woman,  in  case  she  should  happen 
to  be  married  to  such  a  relation  or  friend  of  the  testator's,  and 
the  said  relation  or  fiiend  should  chance  to  die  before  the  said 
marriage,  the  legacy  would  be  null.  For  the  intention  of  this  tes- 
tator had  for  its  object  only  this  marriage.^ 

XX 

3232.  Dispositions  made  toith  a  View  to  procure  others  are  Vk' 
lawful —  We  ought  to  reckon  among  the  conditions  that  are  con- 
trary to  good  manners,  those  which  a  testator  adds  to  a  disposition 
in  favor  of  some  person,  in  order  to  procure  to  himself  the  like 
benefit    As  if  he  should  institute  such  a  one  for  his  heir  or  execu- 


tt«2it  d  demoiutr.f-'-l  15,  Z>.  de  eondit  tiue.    See  the  twelfth  article  of  the  fourth  section 
^CovenantM. 

^  See  the  twenty-ninth  article  of  this  section. 

'  i^-  4,  (X  cfe  eomdit  iiMt.  Utm  legcU.  qmmfii. ; — 9.  D,  de  eondit,  et  dem. 
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tor,  in  case  the  said  person  hath,  on  his  part,  named  this  testator 
to  be  his  heir  or  executor.  And  it  would  be  the  same  thing  in  a 
legacy  left  on  such  a  condition.  And,  in  general,  in  what  manner 
soever  those  dispositions  are  conceived  which  tend  to  the  procor- 
ing  of  others  from  those  persons  in  whose  favor  they  are  made, 
whether  it  be  that  the  testator  expects  the  said  dispositions  to  be 
made  in  his  own  favor,  or  in  favor  of  other  persons ;  or  that  he 
gives  to  one  person,  in  order  to  get  from  another ;  all  these  kinds 
of  dispositions  are  contrary  to  good  manners,  and  are  unlawful.^ 

Remarks  on  the  Preceding  Article. 

8238.  These  sorts  of  dispositions,  so  mean  and  sordid,  which 
are  mentioned  in  this  article,  must  needs  have  been  very  frequent 
at  Bome,  seeing  it  was  necessary  to  have  a  law  to  repress  them, 
which  was  a  decree  of  the  senate,  of  which  me'ntion  is  made  in  the 
texts  cited  on  this  article.  This  rule  is  not  very  necessary  with 
us;  for  although  we  have  other  unfair  ways  enough  practised 
among  us,  in  order  to  procure  favorable  dispositions  from' testators, 
yet  we  see  but  few  persons  who  think  of  laying  such  snares  as 
these,  and  as  few  who  suffer  themselves  to  be  caught  in  them. 

3234.  We  are  not  to  reckon  in  the  number  of  the  dispositions 
spoken  of  in  this  article,  the  mutual  testaments  of  two  persons,  who 
institute  reciprocally  one  another  heir  or  executor;  for  neither  of 
the  two  anticipates  the  will  of  the  other,  iki  order  to  procure  the 
said  institution  in  his  favor;  but  both  the  one  and  the  other  hav- 
ing a  reciprocal  affection,  which  can  only  proceed  from  just  causes, 
there  is  no  reason  why  the  one  and  the  other  should  not  express  it 
by  such  an  institution  as  this  is.  And  it  is  expressly  enough  ap- 
proved of  by  these  words  of  the  first  of  the  texts  cited  on  this  ar- 
ticle:—  Non  eas  (insHtutiones)  senatus  improbavU  qtus  muiuis  qfec- 
tionibfis  judicia  provocaverufU.  It  is  for  these  reasons  that  the  re- 
ciprocal testaments  have  been  approved  of  by  the  novel  of  the 
Emperor  Valentinian,  JDe  Testamenlis^  and  by  our  usage,  and  like- 
wise between  husband  and  wife  in  some  customs. 

XXL 

3235.  Not  those  which  are  made  as  an  AdenowledgmetU  of  a 
Former  Benefit.  —  If  the  testator  did  not  make  his  disposition  in 


>  £.70,2).  cfe  hoend.  uifftir.;  — ^  11,  C.de  tmt.  mil.,'^l  l^  in  f.  D, ik  hia gm  pn 
9cript,;^l  64,  D.dehg,  l\^l  71,  S  1, D.dehmnd,  uiffiir.;— v.  I  2,«Mr.;— 2.  a9,«M£ 
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favor  of  a  penaa  to  depend  on  what  he  should  expect  from  him ; 
but  that  having  known,  for  example,  that  a  person  had  left  him 
something  by  his  testament,  he,  on  his  part,  out  of  a  sense  of  grati- 
tude, should  leave  something  to  the  said  person,  or  to  some  of  his 
diildien  or  friends,  on  his  account;  such  a  bequest,  not  being 
made  with  a  view  to  procure  the  like  from  the  said  person,  would 
have  nothing  unlawful  in  it** 

XXIL 

3236.  One  or  more  OmdUians  of  the  same  Disposition.  —  Since 
conditions  depend  on  the  will  of  the  testator,  and  are  arbitrary, 
one  may  make  a  disposition  to  depend,  not  only  on  one,  but  on 
more  conditions,  whether  they  be  in  relation  to  a  fact  in  the  power 
of  the  person  whom  the  said  disposition  concerns,  or  of  another  na- 
ture. And  if  there  be  several  conditions  joined  together,  so  as  that 
the  testator  imposes  them  all  together,  the  fulfilling  of  one  of  the 
conditions  will  not  be  sufficient  to  validate  a  bequest  which  de- 
pends on  the  accomplishment  of  them  all.  But  if  it  depends  only 
upon  one  or  other,  the  accomplishment  of  the  first  will  give  it  the 
effect  which  it  ought  to  have.^ 

XXHL 

3237.  JHe  Will  of  the  Testator  is  the  First  Rule  whereby  to  m- 
terpret  the  Conditions^  and  other  Sorts  of  Dispositions.  —  In  all 
the  cases  where  there  may  arise  difficulties  concerning  conditions, 
charges,  destinations,  motives,  descriptions,  and  terms  of  time,  the 
first  general  rule,  and  which  is  common  to  all  these  sorts  of  dif- 
ficulties, is  always  the  will  of  the  testator.  Thus,  it  is  by  the 
knowledge  that  we  may  have  of  his  intention,  that  we  are  to  regu- 

*  L.  71,  D.  de  Aorwf.  inti.  In  iha  ardete  we  hsre  not  made  use  of  die  espveirion  in- 
•tuioed  in  this  text|/ iufiCitfe  nicA  a  one  my  ^fltr  or  ezecM^  that 

mother  hat  instituted  me  his  hdr  or  executor.  For  althoagh  the  said  dispositioii  does  not 
seem  to  be  made  with  a  design  to  procure  another,  and  that,  on  the  contrary,  it  seems  to 
pmvppooe  the  other  to  be  alnsadj  made ;  yet,  seeing  it  may  have  relation  to  the  testa- 
ment of  a  penon  who  is  ttiXk  alire,  and  who  may  make  another,  and  seemg  it  implies  the 
condition  that  this  testator  shall  be  heir  or  executor  to  the  other,  since  he  gives  only  in 
proportion  to  what  the  other  shall  have  left  him ;  sach  a  disposition  as  this  docs  not  seem 
to  be  very  deeent,  and  is  not  agreeable  to  onr  usage.  Wherefore  we  haye  put  down  in 
the  article  another  case,  which  may  snit  with  onr  usage,  and  which  poipts  out  the  charac- 
ter by  which  we  are  to  distinguish,  in  dispositions  which  are  relative  to  others,  those  which 
may  be  ledconed  lawful  from  tiioae  which  are  not,  according  to  the  principles  explained 
in  diis  and  tfaa  iangokag  tntt, 

■  L.  5,  D,  de  oondU.  itut. 
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late  them.^    And  the  use  of  this  general  rale  depends  in  particalar 
on  the  preceding  rules,  and  those  which  foUow. 

XXIV. 

3238.  Conditions  which  depend  on  the  Act  of  the  JSxecuior  or 
Legatee,  —  The  conditions  which  depend  solely  on  the  act  of  the 
person  to  whom  the  testator  has  enjoined  them  ought  to  be  fbl* 
filled  in  the  manner  that  he  has  regulated,  and  as  soon  as  they  can 
conveniently  be  performed.  And  his  disposition  hath  its  effect,  or 
ceaseth  to  have  it,  according  as  the  said  person  accomplisheth  or 
doth  not  accomplish  the  condition,  whether  it  consist  in  doing  or 
not  doing,  in  acquitting  or  giving,  or  in  suffering  some  charge,  or 
what  other  nature  soever  it  be  of,  provided  only  that  the  condition 
have  nothing  in  it  that  is  irapossiblci  or  contrary  to  law  and  good 
manners.^ 

XXV. 

3239.  Condition  of  not  doing  Something.  —  As  to  the  conditions 
which  oblige  not  to  do  something ;  as,  for  instance,  not  to  taise  a 
building  so  high  as  to  hinder  the  light  or  prospect  of  a  house,  pro- 
vision ought  to  be  made  for  the  security  of  the  person  interested, 
according  to  the  nature  of  the  condition,  whether  it  be  by  the  bare 
submission  of  the  person  on  whom  the  condition  is  imposed,  or 
otherwise,  according  to  the  circumstances.^ 

XXVL 

3240.  Conditions  which  do  not  depend  on  the  Act  of  the  Exeoh 
tor  or  Legatee.  —  The  conditions  which  depend  upon  events,  in 
which  the  act  of  the  heir  or  executor,  or  legatee,  has  no  share, 
have  their  effect  by  the  event  itself,  whenever  the  case  happens,  or 
fails  to  have  it,  if  the  case  does  not  happen.'  Thus,  for  example, 
a  legacy  of  a  sum  of  money,  upon  condition  that  so  much  dear 
gain  shall  be  made  by  a  business  or  commerce  that  is  not  as  yet 
ended,  will  be  in  suspense  until  the  event ;  and  if  there  be  any 
clear  profit,  the  legacy  will  have  its  effect,«either  in  whole  or  in 
part,  according  to  the  quantity  of  the  profit  that  is  made,  or  will 
remain  without  effect,  if  there  be  no  profit  at  alL 

®  JL  19,  D.  de  oondU,  et  dem. 

P  X.  89,  Z>.  de eondit.  etdem,;^L  SIS,  D. de twrfr.  eign. 

4  L.  7,  Z>.  de  amd.  et  dem,; — v,  Nov.  22,  c.  44.    See  the  forfy-eiztfa 

'  jU.Se<10,4  I,  D. de condiL  et dem. 
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xxvn. 

3241.  Canditians  which  depend  on  the  Act  of  Third  Persons.  — 
We  must  reckon  in  the  number  of  conditions  which  depend  on 
events  wherein  the  act  of  the  heir  or  executor,  or  legatee,  has  no 
share,  those  which  depend  upon  the  act  of  third  persons ;  as  if  a 
testator  had  lefb  a  legacy  or  a  sum  of  money  to  be  laid  out  ac- 
cording to  his  intention,  in  c^e  the  same  should  be  approved  by 
a  person  whom  he  should  name,  such  as  the  executor  of  his  testa- 
ment, or  other  person,  leaving  it  to  the  said  person  to  execute  or 
not  to  execute  his  intention,  which  he  had  explained  to  him  ;  as, 
for  example,  if  it  was  for  making  a  restitution,  which  the  testator 
was  in  doubt  whether  he  was  obliged  to  make  or  not,  and  the  de- 
cision of  which  doubt  he  was  willing  should  depend  on  the  said 
person." 

XXVIIL 

3242.  CondUians  which  depend  on  the  Combinations  of  Acts  and 
of  Events.  —  The  conditions  which  depend  partly  on  the  act  of 
the  executor  or  legatee,  and  partly  on  some  event,  whether  it  be 
the  act  of  third  persons,  or  a  casualty,  have  their  effect  differently, 
or  have  it  not,  according  to  the  nature  of  the  conditions  and  the 
circumstancesi  by  the  rules  which  follow.^ 

XXIX. 

3243.  Examples  of  Conditions  which  depend  partly  on  the  Act  of 
him  who  is  charged  with  them,  and  partly  on  the  Act  of  other  Per' 
sans.  -—  If  the  executor  or  legatee  were  charged  with  a  condition 
which  did  not  solely  depend  on  his  act,  but  which  should  depend 
also  on  the  act  of  another  person,  whom  the  disposition  of  the 
testator  might  concern,  and  who  should  refuse  to  do  what  was 
necessary  to  be  done  on  his  part  towards  accomplishing  the  con- 
dition, it  would  be  sufficient,  if  the  executor  or  legatee  did,  on  his 
part,  all  that  depended  on  him.  Thus,  for  example,  if  the  condi- 
tion were  to  give  a  sum  of  money  to  a  person,  or  to  build  some- 
thing in  a  public  place,  or  for  the  use  of  a  particular  person,  and 
those  whom  the  said  disposition  did  concern  would  not  accept  of 
the  sum  of  money,  nor  suffer  the  work  to  be  done,  it  would  be  the 
same  thing  as  if  the  condition  were  accomplished.^ 

*  JLl^D.de  Ugat,  %    See  the  tfairtj-flnt  article. 

*  See  the  following  articles. 

*  £.d,Z>.decofuU.uut.;  — ^84,Z>.  de  oond.tt  c/em.;— /.  81,4  l,eoef.;— /.  5,  4  5,  D. 
qmmd.  dia  leg.  ced, ;  — 1. 14,  />.  <U  etmd,  et  cfem.    See  the  following  article. 
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3244.  Another  Example  of  the  Same.  —  If  the  condition  should 
depend  partly  on  the  act  of  him  on  whom  it  is  imposed,  and  partly 
on  the  act  of  another  person,  without  whom  the  said  condition 
could  not  have  its  literal  accomplishment,  but  it  should  be  pos- 
sible to  supply  in  another  manner  that  which  the  intention  of  the 
testator  might  seem  to  demand  of  tiie  executor  or  legatee  who 
is  charged  with  the  condition,  he  might  satisfy  it  by  aecomplishing 
the  said  intention  in  the  manner  that  were  possible.  Thus,  for  ex* 
ample,  if  an  executor  or  legatee  were  charged  to  buy  a  house,  or 
other  tenement,  for  some  person  to  whom  the  testator  had  a  mind 

'to  give  it,  and  the  proprietor  would  not  sell  the  said  house  or  teue* 
ment,  or  would  not  sell  it  but  for  an  exizavagant  price  ^  the  execu* 
tor  or  legatee  would  satisfy  the  condition  by  paying  down  the  just 
value  of  the  said  house  or  tenement  to  the  person  to  whom  the 
testator  had  a  mind  to  give  it.* 

XXXL 

3245.  ff  the  GmdUion  depends  entire^  on  the  Ad  cfa  Third  Per^ 
son.  —  If  the  condition  were  entirely  dependent  on  the  third  per* 
son,  as  in  the  case  of  the  twenty-seventh  article,  the  disposition  of 
the  testament  would  have  its  effect,  sudi  as  should  be  regulated  by 
the  said  third  person,  according  to  the  power  given  him  in  that 
matter  by  the  testator.^ 

XXXIL 

3246.  Example  of  a  CondUion  whichj  although  depending  on  the 
Act  of  other  Persons^  mnist  be  accomplished.  — -  It  is  not  always 
enough  that  an  executor  or  a  legatee  do  all  that  is  in  hb  power 
towards  accomplishing  a  condition  which  depends  partly  on  bis 
act,  and  partly  on  the  act  of  other  persons  \  for  thcare  are  condi- 
tions which  are  of  such  a  nature,  that  no  sort  of  obstacle  can  dis- 
pense with  them,  and  which  must  necessarily  be  acoomplished  in 
order  to  give  effect  to  the  dispositions  which  depend  on  them. 
Thus,  for  instance,  if  a  testator  had  instituted  a  foreigner  his  ex- 
ecutor, or  given  him  a  legacy,  on  condition  that  he  should  be  nai* 
uralized  at  the  time  of  the  death  of  the  testator,  and  that,  having 
used  his  endeavours,  he  could  not  obtain  his  naturalization  in  time, 
this  institution  and  this  legacy  would  be  without  effect,  because 

'  Z;.  8,  4  S»  inf.  D,  de eondU.  iti$t.f^L  U,  \  2,  IXdeUgat.  S. 
y  This  is  a  conaequence  of  the  twenty-seventh  article. 


TIT.  I.  fiEC.  Y1II.]  TESTAMENTS.  389 

the  said  executor,  or  the  said  legatee,  would  remain  still  under  the 
incapacity  which  the  said  condition  was  to  have  removed,  and 
which  could  not  be  removed  in  any  other  way." 

XXXIIL 

3247.  Another  Exampk.  —  We  see  by  the  example  explained  in 
the  preceding  article  a  case  where  the  incapacity  of  the  legatee  is 
joined  with  tbe  non-performance  of  the  condition ;  but  there  may 
be  cases  where,  without  the  incapacity  of  the  legatee,  the  legacy 
would  be  null,  although  it  should  be  noways  his  fault  that  a  con- 
dition which  depended  on  Us  act,  and  on  that  of  the  other  per- 
sons, were  not  accomplished.  Thus,  for  example,  if  a  testator 
having  lefl  a  sum  of  money  to  one  of  his  friends,  on  condition  that 
he  should  accept  and  exercise  the  tuition  of  his  children,  and  that, 
in  case  he  did  not  exercise  it,  the  legacy  should  be  reduced  to  a 
lesser  sum,  or  be  wholly  null,  it  had  happened  that  the  legatee 
being  willing  to  accept  and  exercise  the  tuition,  it  was  judged  to 
be  for  the  benefit  of  the  minors  that  another  tutor  should  be  as- 
signed them,  and  accordingly  another  was  actually  named ;  the 
condition  not  being  fulfilled,  the  legacy  would  be  either  wholly 
noli,  or  diminished  according  to  the  disposition  of  the  testator. 
And  althoiigh  the  condition  depended,  not  only  on  the  act  of  the 
legatee,  but  also  on  the  act  of  other  persons,  and  it  was  not  the 
&nlt  of  the  legatee  that  it  was  not  executed,  yet  his  good  will 
would  not  be  enough  to  satisfy  the  condition.  For  besides  that 
the  relations  and  the  judge,  who  were  the  other  persons  whose 
act  was  necessary  for  accomplishing  the  condition,  had  no  interest 
whether  the  legacy  should  subsist  or  not,  this  legacy  was  given 
out  of  a  motive  of  recompensing  a  good  office,  and  upon  condition 
that  the  same  should  be  effectually  performed.^ 

'  L,  62,  Z>.  de  Aand.  imtk, 

■  Conditioniim  Torbai  qa»  testamento  prsBcribimtiir,  pro  Yolantate  considenntnr.  £t 
ideo,  cum  tatores  testamento  dati,  qnoniam  interea  puer  adoleyerat,  id  egerit,  at  caratores 
ipsi  constitDerentar,  conditio  fideicommissi  talis  pnescripta,  si  tutelam  in  annum  octaTum 
dedmnm  gemeriut,  defedsse  non  Tidebitur.  L.  101, 4  S,  2>.  ds  eond.  et  dem.  See  the  tenth 
artide. 

In  order  to  nodentand  this  text,  it  is  necessary  to  remark,  tfiat  hj  the  Roman  law,  as 
bag  been  said  hi  the  preamble  of  the  title  of  I\aar$,  die  tuition  ended  when  the  pupil  ar- 
rived at  the  age  of  pnbertj,  which  was  fourteen  years  in  males,  and  twelve  in  females ; 
•nd  daring  the  rest  of  the  minority,  to  Uie  age  of  fire-aad-twenty  years  complete,  curators 
were  assigned  them.  So  that  in  the  case  of  this  text,  the  legatees  haring  exercised  the 
tuition  to  the  age  of  fourteen  years,  and  the  curatorship  to  the  age  of  eighteen  years,  the 
question  was  to  know  if,  the  testator  having  pat  dofwn  fbit  a  condition  that  the  legatees 

33^ 
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XXXIV. 

3248.  A  Rule  for  CkmdUions  which  depend  partly  on  the  /Ld  of 
those  to  whom  they  are  enjoined^  and  partly  on  the  Act  of  others. — 
It  follows  from  the  rules  explained  in  the  foregoing  articles,  that  in 
the  cases  where  testators  charge  their  executors  or  legatees  with 
conditions  which  depend  partly  on  their  own  act,  and  partly  on 
the  act  of  other  persons,  it  cannot  be  laid  down  as  a  fixed  and 
general  rule,  either  that  those  bequests  are  all  null  if  the  condition 
is  not  effectually  accomplished,  or  that  they  all  have  their  effect, 
and  are  held  to  be  accomplished,  if  it  is  not  the  fault  of  the  execu- 
tor or  legatee  that  the  condition  is  not  fulfilled :  for  there  are  some 
cases  where  the  conditions  are  held  to  be  accomplished,  although 
they  be  not  so  in  effect,  provided  that  the  person  who  was  to  sat- 
isfy the  condition  has  done  all  that  was  in  his  power  towards  it ; 
and  there  are  others  where  it  is  absolutely  necessary  that  the  con- 
ditions be  accomplished.  But  the  only  general  rule,  and  which  is 
common  to  all  these  sorts  of  conditions,  is,  that  we  must  judge  of 
them  by  their  nature,  by  the  quality  of  the  acts  on  which  they  de^ 
pend,  by  the  interests  of  the  persons  whom  the  testator  has  con- 
sidered, by  the  motive  which  he  had  in  his  view ;  that  we  must  dis- 
tinguish among  the  motives,  those  where  it  appears  that  the  tes- 
tators have  absolutely  intended  that  the  condition  should  be  ac- 
complished, as  in  the  case  of  the  preceding  article,  from  those 
where  it  may  be  reasonably  presumed  that  the  testators  have  r^ 
quired  only  the  act  of  the  person  on  whom  the  condition  was  im- 
posed, as  in  the  case  of  the  twenty-ninth  article.  And  it  is  by  all 
these  views,  and  others  which  may  help  to  discover  the  intention  of 
the  testator,  that  we  are  to  judge  of  conditions,  giving  them  such 
an  effect  as  the  intention  of  the  testator  may  seem  to  demand.^ 

XXXV. 

3349.  A  Rule  whereby  to  distinguish  Conditional  Dispositions 
from  those  which  are  not  so,  —  It  is  not  enough,  as  to  what  con- 

flhoald  act  as  taton  till  the  pnpil  should  attun  the  age  of  eighteen  yean,  ibey  had  satis- 
fied the  conditioii,  having  been  tators  only  to  the  age  of  foorteen,  and  caraton  to  the  age 
of  eighteen  years.  But  the  intention  of  the  testator  being  that  they  should  take  caie  of  all 
the  concerns  of  the  children  till  they  should  be  fall  eighteen  yean  old,  the  condition  is  fnl- 
filled,  although  the  expression  be  not  in  the  literal  sense.  Seeing  the  case  of  this  text 
does  not  agree  with  our  usage,  where  the  tutonhip  lasts  to  the  age  of  twenty-fire  years 
complete,  we  have  put  another  case  to  serve  for  the  rule  explained  in  this  ankle.  Tbis 
rule  results  from  this  text  by  the  reason  of  contraries. 
**  This  is  a  oonseqaenoe  of  the  preceding  rules. 
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oerns  conditions,  to  discern  between  those  which  depend  on  the 
act  of  the  persons  on  whom  they  are  imposed,  and  those  which 
may  depend  on  something  else,  and  to  make  the  other  distinctions 
of  conditions  explained  in  the  fifteenth,  sixteenth,  and  other  fol- 
lowing articles ;  but  it  is  necessary  likewise  to  distinguish,  among 
the  several  sorts  of  dispositions  which  contain  charges,  destina- 
tions, motives,  descriptions,  and  terms  of  time,  those  which  are 
conceived  in  the  nature  of  conditions,  and  which  have  the  effect 
thereof,  firom  those  which  do  not  make  conditions,  according  to 
the  rules  and  examples  which  have  been  explained  in  the  seventh, 
eighth,  and  other  foUovidng  articles.  Thus,  for  another  example, 
in  the  case  of  a  motive  and  a  destination  specified  in  the  testa- 
ment, if  a  testator  had  bequeathed  a  rent,  a  pension,  or  some  usu- 
fruct to  one  of  his  friends  for  his  maintenance,  this  motive  ex- 
plained after  this  manner  would  not  make  a  condition  which 
would  give  the  executor  a  right  to  require  some  security  from  the 
legatee  that  he  should  employ  the  said  legacy  on  his  maintenance, 
or  to  oblige  him  to  account  to  him  for  it.  For  although  this  dis- 
position implies,  with  respect  to  the  legatee,  the  intention  of  the 
testator  that  this  legacy  should  serve  for  that  use,  yet  this  motive, 
respecting  only  the  person  of  the  legatee,  would  leave  to  his  man- 
agement the  use  of  the  legacy,  unless  the  testator  had  directed 
some  precaution  independent  on  the  will  of  the  legatee,  and  that 
for  particular  reasons,  such  as  the  poverty  of  the  legatee  and  his 
want  of  conduct.  Thus,  on  the  contrary,  if  a  testator  had  left  to  a 
young  woman  a  sum  of  money  for  her  portion  when  she  should 
marry,  this  motive,  this  destination,  and  this  time  marked  by  the 
testator  would  make  the  legacy  conditional ;  and  if  the  said  young 
woman  should  die  before  she  married,  it  would  remain  null.® 

XXXVL 

3250.  It  is  necessary  to  consider  in  Dispositions  whether  they  con^ 
tmn  Conditions^  and  what  is  the  Effect  of  them,  —  There  are  two 
things  to  be  considered  in  the  dispositions  of  testators  as  to  con- 
ditions :  one  is,  to  know  whether  the  disposition  be  conditional  or 
not,  which  depends  on  the  preceding  rules ;  and  the  second  is,  to 
know  what  ought  to  be  the  effect  of  the  condition  when  the  dis- 
position is  conditional,  which  depends  on  the  relation  which  the 
conditions  have  to  the  events.  And  seeing  the  differences  of  events 
are  infinite,  and  that  the  examples  of  some  facilitate  in  all  the  rest 

^  See  the  other  articlea  dted  in  this. 
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the  use  of  the  rules,  and  are  even  given  in  the  laws  for  roles,  we 
shall  perceive  more  and  more  this  use  in  the  examples  and  roles 
which  follow.* 

XXXVIL 

3251.  T%e  Condition  which  ought  to  distu^ish  1\do  Heirs  or  Ea> 
ecuiors  not  happening,  they  succeed  equally,  —  If  a  testatcnr  had  in- 
stituted his  two  brothers  his  heurs  or  executors,  on  condition  that 
whichsoever  of  the  two  should  purchase  such  an  offioe  he  should 
have  two  thirds  of  the  estate,  and  the  other  a  third,  and  one  of  the 
two  should  accomplish  the  condition,  he  would  have  the  two 
thhrds ;  but  if  neither  of  the  two  should  buy  the  office,  whether  it 
were  that  they  were  not  able  or  not  willing  to  do  it,  they  would 
share  the  estate  equally  between  them.  For  both  the  one  and  the 
other  were  called  to  the  succession,  and  they  ought  not  to  be  dis- 
tinguished except  by  the  condition  if  it  should  so  happen.* 

XXXVIIL 

3252.  A  Condition  may  chance  to  be  accomplished  tn  ike  Tettor 
tor's  Lifetime,  —  The  greater  part  of  conditions  ought  to  be  ac- 
complished only  after  the  death  of  the  testator,  and  in  obedience 
to  his  will ;  but  there  may  be  some  conditions  which  happen  to  be 
accomplished  in  the  testator's  lifetime  without  this  view,  and 
which  have  nevertheless  their  effect.'  Thus,  for  instance,  if  a  leg- 
acy of  a  sum  of  money  is  left  on  condition  that  the  legatee  buy 
such  an  office,  or  marry  the  testator's  daughter,  and  he  have 
bought  the  scdd  office  or  married  the  daughter  before  the  testator's 
death,  he  shall  have  the  legacy :  for  in  these  sorts  of  conditions  it 
is  equal  for  the  effect  of  the  disposition  of  the  testator  whether 
they  come  to  pass  before  or  after  his  death ;  and  it  is  sufficient  that 
his  will  be  found  to  be  performed  in  the  manner  that  it  ought  to 
be,  if  the  condition  be  such  as  that  it  ought  to  be  fulfilled  only  once 
for  all.K  But  if  it  can  be  reiterated,  it  must  be  satisfied  in  the 
manner  which  shall  be  explained  in  the  following  article. 

XXXIX. 

3253.  y  this  Condition  is  an  Act  that  may  be  reiterated,  it  must 
be  accomplished  —  If,  in  the  case  of  the  foregoing  article,  the  condi- 

^  See  the  following  articles.  •  L.  23,  D.  de  eondit.  milL;  ^l  M, 

'  Z^.  11,4  hD.iUcondit.etdem.;'-l2yeod.       S  L.  10,  eod. 
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tion  did  depend  on  an  act  which  might  be  reiterated ;  as  if  it  was 
to  give  a  sum  of  money  to  a  hospital,  and  he  who  was  charged 
with  the  condition  had  already  given  the  like  sum  to  the  same 
hospital  before  he  knew  any  thing  of  the  testament,  he  would 
nevertheless  be  bound  to  give  such  another  sum  to  fulfil  the  condi- 
tion, especially  if  the  testator  knew  of  the  gift  which  the  legatee 
had  ahready  made ;  for  this  liberality  may  be  reiterated.^  And  the 
gift  which  he  had  made  of  his  own  accord,  not  being  an  effect  of 
the  disposition  of  this  testator,  who  intended  that  this  gift  should 
proceed  from  his  bounty,  was,  with  regard  to  the  intention  of  this 
testator,  only  a  chance,  which,  not  satisfying  his  intention,  did  not 
accomplish  the  condition.^ 

XL. 

3254.  J^ihere  be  a  Term  joined  to  the  Condition^  U  is  necessary 
to  wait  till  the  Term.  —  If  a  testator  requires  his  executor  or  a  leg- 
atee to  give  a  sum  of  money  to  some  person,  in  case  that  within  a 
certain  time  the  said  executor  or  legatee  have  no  child,  or  upon 
some  other  condition,  and  the  said  executor  or  legatee  happens  to 
die  without  children,  or  the  other  condition  chances  to  be  accom- 
plished, before  the  time  specified,  the  legacy  will  not  be  payable 
till  the  term  be  expired.  For  although  it  be  ahready  certain  by  the 
event  that  the  legacy  is  due,  seeing  the  condition  is  come  to  pass, 
yet  the  expression  of  the  testator  implies  the  term  of  payment  to 
be  after  the  said  time  shall  be  expired.^ 

XLL 

3255.  CondUions  do  not  admit  of  a  Division.  —  Conditions  do  not 
admit  of  a  division,  so  as  that  an  executor  or  a  legatee  may  pre- 
tend to  content  himself  with  a  part  of  what  is  given  him,  he  per- 
fomiing  only  a  part  of  the  condition  that  is  enjoined  him ;  but  he 
can  have  nothing  at  all  unless  he  accomplishes  the  whole  condi- 
tion. Thus,  for  example,  if  a  tenement  is  devised  on  condition 
that  the  legatee  pay  a  sum  of  money  to  every  one  of  the  execu- 
tors, or  to  other  persons,  or  that  he  acquit  some  debts  of  the  suc- 
cession which  shall  be  specified  to  him,  he  cannot  divide  the  leg- 
acy by  dividing  the  condition,  in  order  to  have  part  of  the  legacy 
in  proportion  to  what  part  of  the  debts  he  has  been  able  or  willing 

^L,n,D.iUamdit.etdem,  ^  L.%mf.  D.eod. 

'  /<•  4,  f  1,  D.  ds  oondit.  et  demit. 
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to  acquit;  but  he  ought  to  pay  and  acquit  the  whole,  nnleas  he 
will  renounce  the  legacy."^ 

XLIL 

3256.  The  CandiHon  imposed  upon  several  Persons  map  be  ditH- 
ed  among  them.  —  If  one  only  condition  which  is  imposed  on  two 
legatees  be  such  as  that  it  may  be  divided,  as  if  a  testator  devises 
a  land  or  tenement  to  two  of  his  friends,  on  condition  that  the; 
acquit  a  certain  sum  of  money,  they  divide  the  condition  between 
them,  and  pay  each  his  share  of  the  sum,  in  order  to  share  the  leg- 
acy between  them.  And  if  one  of  them  alone,  upon  the  othei^s 
refusal,  acquits  the  whole  sum,  he  shall  have  the  whole  legacy. 
Or  if  there  be  only  one  of  them  who  acquits  his  proportion,  and 
the  other  fails  to  acquit  his,  he  shall  have  a  part  of  the  legacy  pro- 
portionably  to  what  he  shall  have  acquitted,  if  the  will  of  the  \e%- 
tator  can  bear  that  the  condition  and  the  legacy  be  divided.  But 
if  the  condition  is  indivisible,  as  if  the  legacy  was  given  on  condi- 
tion that  the  legatees  should  do  some  work,  the  legacy  cannot  be 
divided  so  as  to  give  a  share  of  it  to  one  of  the  legatees  in  propor- 
tion to  what  he  should  pretend  to  do  of  the  work ;  but  the  legacy 
would  either  be  divided  between  them,  if  both  of  them  together 
had  fulfilled  the  condition,  or  given  entirely  to  one  of  them  who 
should  fulfil  it.'' 

XLIIL 

3257.  A  Legacy  for  a  Work  is  to  be  regvlated  according  to  the 
Estate  of  the  Testator,  —  If  a  testator  had  charged  his  executor  or 
a  legatee  to  build  some  edifice,  whether  it  were  for  public  con- 
venience or  ornament,  or  for  some  pious  use,  such  as  a  church  for 
a  parish,  or  an  apartment  in  some  hospital,  and  had  regulated  the 
sum  for  defraying  the  charges  thereof,  the  executor  would  be 
bound  to  pay  what  had  been  regulated  by  the  testator.  But  if  he 
had  not  declared  the  sum,  nor  specified  the  manner  in  which  the 
edifice  was  to  be  built,  the  same  would  be  regulated  according  to 
the  estate  and  quality  of  the  testator,  and  the  use  for  which  the 
said  building  was  designed." 


"*  L.  56,  D.  de  condit.  et  dem, ;  —  /.  23,  eod. 

"  L.  56,  D.  de  condit.  ft  dem.;^l  112,  S  2,  eod.'.—l  6,  C.  de  amdit.  inf.  tarn  kg.  q-fd. 

^  L.  27,  Z>.  de  condit.  et  dem. 
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XLIV. 
325a  The  CondUionj  ^jy  the  Testator  should  die  milumt  Ckil^ 
dren^^  is  fid/UUd  if  the  FoAer  and  Son  die  at  the  same  Time.  —  If  a 
legacy  or  a  fidndary  bequest  is  left  to  a  person  in  case  the  executor 
or  legatee  who  is  burdened  with  it  should  die  without  children,  and 
it  happens  that  the  said  executor  or  legatee,  having  only  one  child, 
perishes  with  him  either  in  a  battle  or  in  a  shipwreck,  or  by  some 
other  accident,  so  that  it  is  impossible  to  know  whether  both 
the  one  and  the  other  die  in  the  same  instant,  or  if  one  of  them 
survive  the  other,  and  which  of  the  two ;  the  intention  of  the  tes- 
tator being  that  the  fiduciary  legatee  should  be  preferred  to 
all  others,  except  a  child  of  the  executor's  or  legatee's,  and  there 
remaining  no  child  who  has  right  to  exclude  him,  the  case  of  the 
fiduciary  bequest  would  be  come  to  pass.' 

XLV. 

3259.  T%e  Dispensation  of  Age  does  not  a^ccomplish  the  Condition 
of  Majority.  —  If  the  disposition  of  a  testator,  whether  it  were  the 
institution  of  an  executor  or  other  disposition,  should  contain  the 
condition  of  majority  in  the  executor  or  legatee,  this  condition 
would  not  be  accomplished  any  other  way  than  by  the  age  of  ma- 
jority. And  the  dispensation  of  age,  which  might  be  obtained  by 
the  person  whom  the  testator  required  to  be  of  full  age,  would  not 
satisfy  the  condition.^ 

XLVL 

3260.  Divers  Ways  of  Promdingfor  the  Execution  of  Conditions^ 
and  other  Dispositions.  —  The  conditional  dispositions  of  testators, 
and  others  which  may  oblige  the  executor  or  legatee  to  some 
security  or  precaution,  are  executed  according  as  the  intention  of 
the  testator  and  the  circumstances  may  seem  to  demand.  And 
provision  is  made  in  this  matter  different  v^ys,  either  according 
to  what  the  testator  himself  has  ordained,  if  he  has  explained  him- 
self about  it,  or  in  the  manner  which  may  best  suit  with  the  in- 
terest of  the  persons  who  may  be  concerned  in  the  said  bequests.' 

P  Z.  17,  4  7,  Z>.  atf  unat.  TrdtdL  See  the  serenth  artide  of  the  second  section  of  Pu- 
p3lary  SiAiiitulum,  and  the  eighteenth  article  of  the  section  of  Direct  Subttitutumi.  See 
iho  elerenth  and  twelfUi  articles  of  the  second  section,  In  what  manner  ChUdren  nicceed^ 
and  the  remarks  which  are  there  made. 

^  L.uU.  C.dehu  gm  ven.  at,  imp, 

^  L.  12,  D.  qui  tatiad.  cod.  oog. ;^L  13, 0od»    The  word  cauen  in  these  texts  does  not 
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Thus,  a  testator  may,  for  the  greater  security  of  his  legacies*  and 
of  the  other  charges  with  which  be  bordens  his  succession,  name 
an  execntor  of  his  testament,  who  shidl  take  posaeasion  of  all  hk 
goods,  in  order  to  aoqnifc  the  legades  and  the  debts,  and  to  restoie 
to  the  heir  ihe  goods  which  may  remain  after  payment  of  tbe 
debts  and  legacies,  as  shall  be  explained  in  the  eleventii  aectioa 
Thus,  the  heir  or  execntor  of  a  testament  may  retain  the  fond  of  a 
legacy  of  a  sum  of  money  which  is  destined  for  some  use,  until  it 
be  applied  to  the  said  use.  Thus,  in  a  legacy  left  on  conditioD 
that  the  legatee  shall  remit  to  one  of  his  debtors  the  debt  which 
he  owes  him,  ihe  heir  or  execntor  may  oblige  him,  upon  deliveriflg 
the  legacy,  to  give  up  the  said  debtor's  bond,  or  to  give  an  acquit- 
tanoe  of  the  debt  if  he  had  no  bond  for  it.  Tbos,  a  l^aey  <rfa 
rent  to  be  paid  out  of  a  certain  land  or  tenement  would  have  it» 
security  upon  the  said  land  or  tenement,  and  upon  ihe  other  goods 
of  the  succession,  and  of  the  heir  or  executor.  Thus,  in  the  differ- 
ent chaises  and  conditions,  whether  it  be  to  give,  to  do,  or  not  to 
do,  it  is  by  the  circumstances  that  we  ought  to  regulate  w^bat 
ought  to  depend  solely  on  the  faith  and  integrity  of  the  executor 
or  legatee,  and  what  may  demand  some  other  kind  of  security.' 
Thus,  in  general,  the  legatees,  as  well  as  creditors,  who  may  have 
ground  to  fear  that  the  executor  is  not  in  good  circumstances,  and 
that  he  may  misapply  the  effects  of  the  succession,  may  secure 
them  by  having  them  sealed  up  by  order  of  the  judge,  unless  the 
executor  gives  them  satisfaction,  either  by  finding  sureties  or  by 
other  ways.* 

XLVIL 

3261.  A  Legacy  which  is  given  on  OondUion  that  ihe  ExeaOor 
does  approve  thereof  is  not  CondiliondL  —  We  must  not  reckon  in 
the  number  of  conditional  bequests  a  legacy  which  the  testator  has 
bequeathed  in  terms  that  seem  to  demand  the  approbation  or  con* 
sent  of  his  executor.  As  if  he  had  bequeathed  a  sum  of  money, 
if  his  executor  should  think  well  of  it,  or  should  judge  it  to  be 
just  and  reasonable,  or  had  added  some  other  such  like  expres- 
sion, even  although  he  had  left  the  legacy  on  condition  that  his 
executor  should  be  pleased  with  it    For  these  t^rms  would  not 

signify  the  giTing  of  Boretj,  bat  only  to  oblige  faimteli;  or  to  piomiM,  or  to  mak«»  at  h  ii 
called,  his  sabmiBsion. 

*  L.  7,  d. I  \\,D.de oondit.  et dem,;^l  18, eod.^^v, Nw*  S2, e. 44. 

'  L.  1,  />.  Ml  hgat.  mufldmomii.  mtv,  cam,  cm.; — d,  L  4  >• 
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make  the  legacy  to  dqiend  od  the  wiU  of  the  said  executory  but 
they  would  show  only  tiiat  the  testator  had  considered  his  execn* 
tor  as  a  reasonable  person,  whom  he  was  willing  to  engage  by  this 
civility  to  execute  his  intention  with  pleasure  and  cheerfnhiess.^ 


SECTION   IX. 

OF   THE    RIGHT   OF   ACCRETION. 

3262.  7%e  Bight  of  Accretion  in  Legal  Successums.  —  The  right 
of  accretion  is  the  right  which  each  of  two  heirs  to  the  same  sue* 
cession,  or  of  two  legatees  of  the  same  thing,  has  to  take  the  share 
or  portion  of  the  other,  who  either  cannot  or  will  not  take  it  him- 
self. In  order  to  understand  well  what  tiiis  right  is,  it  is  necessary 
to  consider  it  in  a  case  where  we  may  easily  discover  what  its  na« 
tore  is,  and  what  its  origin.  If  we  suppose  that,  a  fttther  leaving 
behind  him  two  children,  there  is  one  of  them  who  renounces  the 
sncoession,  or  renders  himself  unworthy  of  it,  or  is  incapable  of  it 
by  reason  of  some  condemnation  or  otherwise,  or  who  is  justly 
disinherited ;  hie  share  or  portion,  which  he  either  could  not  or 
would  not  take,  remaining  in  the  mass  of  the  inheritance,  it  will 
belong  entirely  to  his  brother,  who  will  be  the  only  person  left  to 
succeed  as  heir.  And  it  would  be  the  same  thing  in  coUateral 
successions  of  brothers,  or  other  more  remote  relations,  if,  two  or 
more  coheirs  bduig  called  together  to  the  same  succession,  one  of 
them  either  would  not  or  could  not  take  his  part  therein. 

3263.  This  right  of  the  heir,  who  acquires  the  portions  of  the 
others,  is  called  accretion,  because  the  portion  of  the  person  who 
does  not  succeed  accrues  to  him  who  succeeds  alone,  so  that  he 
has  the  whole.  We  see,  in  these  cases  of  legal  successions,  that 
this  right  of  accretion  is  altogether  natural  in  them,  being  founded 
on  this,  that  the  law  which  calls  the  heirs  of  blood  to  successions 
calls  them  thereto  according  to  their  number,  and  in  such  a  man- 
ner that,  if  they  are  two  or  more  in  number,  they  share  among 
them  the  inheritance  by  equal  portions ;  and  if  there  be  only  one, 
he  alone  has  the  whole.  For  it  follows  from  this  rule,  that  it  is 
only  the  concurrence  of  seveml  coheirs  together  which  divides  the 
stiocesrion  among  them,  and  that  therefore,  as  any  one  of  them 

*  JL1i$,D.tkUgaLl. 
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ceases  to  take  his  share  or  portion,  it  remains  in  the  inheritance, 
and  is  acquired  to  the  others  by  virtae  of  the  right  which  they 
have  to  the  whole,  which  will  remain  entire  to  one  alone  if  there 
be  no  more  heirs  than  one. 

3264.  The  Right  of  Accretion  in  Testamentary  Successions. — 
As  to  testamentary  snccessions,  it  may  be  said  that  the  right  of 
accretion  is  not  so  evidently  just  and  natural  in  them  as  it  is  in 
the  legal  successions.  For  if,  in  the  case  of  two  testamentary 
heirs,  who  are  not  heirs  of  blood,  one  of  them  not  being  willing 
or  capable  to  succeed,  it  should  be  necessary  to  decide  to  whom 
his  share  or  portion  should  belong,  whether  to  the  testamentary 
coheir,  or  to  the  heir  of  blood ;  the  right  of  this  testamentary  heir 
would  not  be  so  perfectly  evident  against  the  heir  of  blood  as  is, 
in  the  case  of  a  succession  to  an  intestate,  the  right  of  the  heir  of 
blood,  who  is  found  to  be  sole  heir  by  the  default  of  his  coheir, 
who  cannot  or  will  not  take  any  share  or  part  in  the  inheritance. 
For  in  this  second  case,  the  right  of  this  heir  of  blood  cannot  be 
controverted  by  any  person  whatsoever ;  and  in  the  first  case  of 
the  testamentary  coheirs,  the  heir  of  blood  woula  have  strong 
reasons  to  urge  against  the  testamentary  heir  who  should  claim 
the  share  or  portion  of  the  other ;  as  shall  be  remarked  hereafter. 

3265.  This  question  is  decided  by  the  Roman  law  in  favor  of 
the  testamentary  heirs.  And  seeing  the  right  of  accretion  is 
natural  to  the  heirs  at  law,  and  that  the  quality  of  heir,  which  is 
common  to  the  testamentary  heir  and  to  the  heir  at  law,  makes 
the  heir  universal  successor  to  all  the  goods  of  the  deceased,  the 
Roman  law  has  regulated  that,  the  testator  having  had  a  mind  to 
exclude  his  heirs  at  law,  or  next  of  kin,  from  his  succession,  and  to 
dispose  of  it  by  will,  the  testamentary  heirs  were  the  only  peiaons 
called  to  the  whole  inheritance ;  and  that  therefore  he  who  was  in- 
stituted heir  only  for  a  part  became  heir  to  the  whole,  if  the  heir 
to  the  other  part  would  not  or  could  not  accept  it  It  was  proba- 
bly upon  this  principle,  which  makes  the  quality  of  heir  to  give  a 
universal  right,  by  which  the  whole  inheritance  is  acquired  to  him 
among  the  heirs  who  proves  to  be  the  only  one  who  is  willing  or 
capable  to  accept  of  it,  that  this  other  rule  of  the  Roman  law  was 
founded,  to  wit,  that  a  succession  cannot  be  regulated  partly  by 
testament,  and  partly  without  it;*  so  as  that  a  testator  should  be 
able  to  dispose  by  testament  only  of  one  part  of  his  estatey  iosti- 

*  L.  7,  J),  de  ng.Jur,!'^^  ft,  Lut.dekartd,  intL 
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tnting,  for  example,  an  bdr  or  executor  for  one  half  of  it,  without 
disposug  also  of  the  other  half.  For  in  this  case  the  heir  or  ex* 
ecutor  who  was  instituted  for  one  half  was  heir  to  the  whole,  and 
excluded  from  the  other  half  the  heir  at  law,  or  next  of  kin,  who 
was  not  called  by  the  testament.  And  even  although  the  heir 
named  by  the  testament  had  been  instituted  heir  only  in  a  certain 
land  or  tenement,  which  is  properly  speaking  no  more  than  a  lega- 
cy, yet  the  quality  of  heir  being  given  him,  he  was  universal  heir 
to  all  the  goods  of  the  succession.^ 

3266.  It  results  from  this  first  remark  on  the  right  of  accretion 
among  heirs  at  law,  and  on  that  which  takes  place  among  testa- 
mentary heirs,  that  there  is  this  difference  between  these  two 
sorts  of  accretion,  that  it  may  be  said  of  that  among  heirs  at  law, 
that  it  is  of  the  same  natural  right  as  the  law  which  gives  them 
the  succession.  For  as  it  is  naturally  just  and  equitable  that,  if 
two  heirs  of  blood  be  equally  called  by  their  proximity,  they  ought 
to  s&are  the  succession  between  them,  so  the  same  equity  de- 
mands that  the  inheritance  should  remain  entire  to  him  who 
proves  to  be  sole  heir  by  the  exclusion  of  others.  But  it  may  be 
said  of  the  accretion  in  testamentary  successions,  that  it  derives 
its  force  naore  from  the  positive  law  than  the  law  of  nature.  For 
if)  in  the  case  of  a  testament  which  calls  to  the  inheritance  other 
heirs  than  those  who  are  the  heirs  of  blood,  the  law  had  ordained 
that  there  should  be  no  right  of  accretion  among  them,  unless  the 
testator  had  expressly  ordered  it  to  be  so,  but  that  the  share  or 
portion  of  him  who  would  not  or  could  not  be  heir  should  go  to 
the  heir  at  law,  together  with  the  charges  of  the  testament,  and 
that  so  there  should  be  two  heirs,  one  by  testament  and  the  other 
hy  law,  it  could  not  be  said  of  such  a  law  that  it  was  contrary  to 
the  law  of  nature.  And  it  might  even  be  alleged  in  favor  of  the 
heir  at  law,  that  it  would  be  natural  enough,  seeing  the  testator ' 
intended  to  give  to  each  of  the  heirs  named  by  his  testament  only 
a  portion  of  the  inheritance,  that  each  of  them  should  be  reduced 
to  his  portion ;  and  that  the  share  of  the  testamentary  heir  who 
either  could  not  or  would  not  succeed  should  be  left  to  the  heir 
at  law,  in  the  same  manner  as  he  would  have  the  whole  if  none  of 
the  testamentary  heirs  did  succeed.  And  the  right  of  the  heir  at 
law  to  the  vacant  portion  would  be  with  much  more  reason  just 

^  V.l  41,  in  fin,  D.  de  vulg.  et  jnip.  mAet»:^l  S,  4  2,  D.  die  hon.  pou.  tee,  tab.; — 4  5, 
/m(.  de  kaeretL  uutii. 
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and  naiond,  if  the  testator  had  iiistitated  one  only  heir  for  a  moiety 
or  other  portion  of  the  inheritance,  or  even  only  for  one  single 
tenement ;  seeing  in  these  cases  proposed  in  the  Roman  law,  as 
has  been  already  observed,  the  presmnption  would  be  natural 
enough,  that  the  testator  had  a  mind  that  the  rest  of  his  goods 
should  go  to  his  heir  at  law.  And  although  it  would  happen  by 
the  law  which  in  these  cases  should  call  tl^  heir  at  law  to  succeed 
with  the  heir  by  testament,  that  he  to  whom  the  testator  had  given 
the  title  of  heir  would  not  be  universal  heir,  and  that  the  succes- 
sion would  be  regulated  partly  by  testament,  and  partly  as  of  one 
dead  intestate ;  yet  there  would  be  nothing  in  these  two  erents 
contrary  to  ihe  law  of  nature,  and  which  an  arbitrary  law  oonld 
not  ordain.  For  as  to  the  first,  although  the  testamentary  heir 
who  should  remain  the  only  one  of  the  two  instituted  by  the  tea- 
tatcNT  would  not  be  universal  heir,  and  the  heir  at  law  would 
share  the  inheritance  with  him,  it  would  nevertheless  be  alwap 
true  that  the  title  of  heir  would  be  universal,  but  divided  between 
two  heirs,  as  it  happens  as  often  as  there  are  more  heirs  than  one, 
whether  they  be  heirs  by  testament,  or  heirs  at  law.  And  as  to 
the  second,  although  one  part  of  the  succession  would  belong  to 
the  testamentary  heir,  and  the  other  to  the  heir  at  law,  the  testa- 
ment having  its  effect  only  for  one  of  the  heirs  whom  the  testator 
had  named  in  it,  yet  this  event  would  do  nothing  else  but  give  to 
two  different  laws  the  natural  eflfect  both  of  the  one  and  of  the 
other :  for  it  would  give  to  the  law  of  nature  the  effect  of  making 
the  heir  of  Uood  to  inherit,  and  to  the  law  which  permits  the  mak- 
ing of  an  heir  by  a  testament  the  effect  of  giving  to  the  testamen* 
tary  heir,  who  should  be  found  capable  of  succeeding,  the  portion 
of  the  inheritance  which  the  testator  had  a  mind  to  give  him. 
Thus,  the  intention  of  the  testator  being  accomplished,  the  law 
which  permits  the  use  of  testaments  would  be  so  likewise.  To 
which  we  may  add,  that  it  is  so  far  from  being  contrary  to  the  law 
of  nature  for  a  testamentary  heir  to  share  the  inheritance  with  the 
heir  at  law,  and  for  one  to  succeed  by  testament,  and  the  other  by 
the  bare  effect  of  consanguinity,  that  in  our  customs  there  can  be 
no  institution  of  an  heir,  who  is  called  universal  legatee,  where  we 
do  not  see  the  succession  regulated  partly  by  law,  as  of  one  dead 
intestate,  and  partly  by  testament ;  since  the  universal  legatee  sue* 
ceeds  by  the  testament,  and  the  heir  at  law  succeeds  by  the  law, 
and  that  even  against  the  testament  Which  does  not  hinder  both 
the  one  and  the  other  from  having  a  universal  title,  as  two  coheirs 
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have,  whether  they  soccseed  as  next  of  kin  to  an  intestate  or  by 
testament,  who  divide  the  snooession  between  them.  And  we  see 
likewise  in  the  Roman  law,  that  not  only  divers  sorts  of  goods  go 
to  divers  sorts  of  heirs,®  as  well  as  by  our  customs,  but  that  he 
who  had  a  right  to  make  a  military  testament  had  power  to  leave 
his  sacoession  partly  regulated  by  testament,  and  partly  by  the 
disposition  of  the  law  as  dying  intestate.^  And  it  is  known  that 
several  interpreters  have  been  of  opinion,  that  in  divers  cases  every 
testator,  although  he  had  not  the  privilege  of  making  a  military 
testament,  left  part  of  his  succession  to  be  disposed  of  by  law, 
while  he  disposed  of  the  other  part  by  testament.  And  even 
in  the  cases  where  the  right  of  accretion  was  to  take  place  by 
the  Boman  law,  it  might  happen  that  the  succession  might  be 
divided,  and  go  part  of  it  to  one  of  the  heirs  by  testament, 
and  part  of  it  to  the  exchequer,  when  by  the  fiscal  laws  the  ex- 
chequer seized  on  the  share  or  portion  of  the  heir  who  could  not 
succeed,  and  excluded  the  coheir  from  it,  who,  had  it  not  been  for 
the  said  fiscal  laws,  would  have  had  the  right  of  accretion.*  So 
that  we  may  reasonably  conclude  that  which  has  been  already  ad*- 
vanced  to  be  now  sufficiently  proved,  that  whereas  the  right  of 
accretion  in  legal  successions  is  a  part  of  the  law  of  nature,  in 
testamentary  successions  it  derives  its  force  only  from  a  positive 
law.' 

3267.  The  right  of  accretion  which  hath  been  mentioned  hither- 
to respects  only  coheirs ;  but  it  was  extended  to  legatees,  to  whom 
one  and  the  same  thing  is  bequeathed  in  terms  which  ought  to 
have  that  eflect:  for  this  right  doth  not  always  take  place  among 
legatees  of  the  same  thing,  as  it  does  among  coheirs  of  the  same 
succession.  But  according  to  the  different  expressions  made  use 
of  by  the  testators,  there  might  or  there  might  not  be  a  right  of  ac- 
cretion among  the  legatees,  which  depends  on  the  rules  that  shall 
be  explained  hereafter. 

3268.  Causes  of  the  DifficttUies  in  the  Matter  of  the  Right  of 
Accretion.  •—  It  may  be  remarked,  as  a  consequence  of  the  reflec- 
tions which  have  been  just  now  made  on  this  right  of  accre- 
tion, which  takes  place  among  testamentary  heirs  as  well  as 

*  See  the  leoend  section  of  the  seoond  title  of  the  second  book. 
^  L,6yD.detat,miL;^L%,  Cod.  eod, 

*  Ulp.  tU.  24,  S  12. 

'  See,  conceniixig  all  that  has  been  said  for  the  heir  at  law,  the  remark  on  the  sixth  ar- 
ticle. 
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legatees,  that  whereas  this  accretion  derives  its  force  only  from  the 
positive  law,  and  in  legal  successions  it  may  be  said  to  be  a  part 
of  the  law  of  nature ;  this  is  an  effect  of  that  difference  between 
these  two  sorts  of  accretion,  that  as  for  that  accretion  which  nat- 
urally belongs  to  the  heirs  at  law,  there  does  not  seem  to  arise  any 
difficulties  from  it ;  whereas  there  occur  many  difficulties  in  the 
accretion  which  takes  place  in  testamentary  dispositions,  as  we 
see  by  experience  in  the  Roman  law.     For  although  mention  be 
made  there  of  the  right  of  accretion  in  legal  successions,*  yet  we 
find  no  difficulties  or  questions  started  concerning  the  right  of  ac- 
cretion, except  in  testamentary  successions ;  which  proceeds  fit)m 
hence,  because  the  right  of  accretion  in  legal  successions  being  a 
necessary  consequence  of  a  principle  that  is  simple  and  natural, 
which  is  the  right  that  the  law  gives  to  the  heir  of  blood  to  have 
the  whole  succession,  when  he  happens  to  be  the  only  heir ;  there 
is  nothing  more  easy  than  to  know  whether  this  right  takes  place. 
But,  on  the  contrary,  the  right  of  accretion  in  the  dispositions  of 
testators  depends  on  two  principles  which  are  arbitrary,  and  sub- 
ject to  different  interpretations.     One  is  the  will  of  testators,  whose 
dispositions  may  either  give  occasion  to  the  right  of  accretion  or 
prevent  the  same.     And  the  other  is  the  law  prescribed  by  divers 
rules,  which  the  Roman  law  hath  established  concerning  this  mat- 
ter.    So  that  as  it  may  be  said,  that  these  rules  are  not  there  ex- 
plained with  that  order  and  clearness  that  is  necessary  for  under- 
standing them  aright,  so  that  one  may  be  able  to  judge  thereof  by 
their  connection,  and  that  the  dispositions  of  testators,  which  are  of- 
tentimes conceived  in  obscure  terms,  and  the  different  combinations 
of  the  circumstances  which  arise  from  the  events,  make  it  often- 
times very  uncertain  how  to  find  out  the  true  will  of  the  testators, 
as  well  as  how  to  apply  the  rules  which  may  relate  thereto ;  this 
matter  of  the  right  of  accretion  has  been  rendered  so  intricate,  that 
some  interpreters  have  said,  that  there  is  not  one  matter  in  the  law 
of  so  great  difficulty  as  this  is ;  although  it  be  likewise  true,  that 
there  is  no  matter  in  the  law  of  which  the  use  is  less  necessary ; 
since  we  might  have  been  very  well  without  the  rules  of  the  right 
of  accretion,  if  it  had  been  limited  to  legal  successions,  and  to  the 
cases  where  the  testator  should  appoint  it  to  take  place.     A  law  of 
this  simplicity  and  easiness  would  have  prevented  the  trouble  of 
a  great  many  rules,  and  a  great  many  lawsuits,  and  would  have 

K  L,  9,  D.  de  tuii  et  legU.  hared. 
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been  attended  with  no  manner  of  inconvenience.  For  where 
would  be  the  inconvenience,  if  the  share  or  portion  which  one  of 
the  testamentary  heirs  could  not  or  would  not  take  should  remain 
to  the  heir  at  law,  the  other  testamentary  heir  having  what  the  tes- 
tator left  him ;  or  if  that  which  one  of  the  legatees  refused,  or 
could  not  take,  should  go  to  the  heir,  the  other  legatee  contenting 
himself  with  the  share  or  portion  left  hhn  by  the  testament ;  or,  in 
fine,  if  a  testamentary  heir,  who  should  be  instituted  alone,  and  only 
for  a  share  or  portion  of  the  inheritance,  according  to  the  examples 
which  we  see  of  such  like  institutions  in  the  Roman  law,  or  for 
some  one  land  or  tenement  in  particular,  were  reduced  to  that 
which  the  testator  had  left  him  ?  It  would  seem  that,  if  any  law 
had  regulated  things  in  this  manner,  either  it  would  not  be  said 
that  these  events  are  inconveniences,  or  if  they  should  be  thought 
so,  yet  they  would  still  appear  less  than  that  of  the  difficulties 
which  arise  from  the  law  concerning  the  right  of  accretion,  in  the 
manner  that  we  find  it  regulated  by  the  Roman  law. 

3269.  We  have  made  here  all  these  remarks  on  the  right  of  ac- 
cretion, in  order  to  give  an  idea  of  its  origin,  of  its  nature,  and  of 
the  general  principles  relating  to  this  matter.  And  we  have 
thought  proper  to  add  here  occasionally  the  reflections  which  have 
been  made  for  distinguishing,  in  the  matter  of  accretion,  that  which 
is  of  the  law  of  nature  fi'om  that  which  it  has  from  the  positive 
law,  established  by  pure  arbitrary  laws,  and  which  might  have  been 
otherwise  regulated.  We  have  made  these  reflections,  as  also  those 
which  shall  hereafter  be  explained,  only  with  a  view  to  unravel  the 
difficulties  of  this  matter  which  the  interpreters  own  to  be  so  great 
in  the  Roman  law.  For  to  understand  rightly  any  matter  whatso- 
ever, and  the  difficulties  which  may  arise  in  it,  it  is  necessary,  or  at 
least  useful,  to  distinguish  exactly,  in  the  common  ideas  which  are 
given  us  of  it,  between  that  which  is  essential  to  its  nature  and 
that  which  is  not  And  although,  this  view  having  engaged  us  in 
an  inquiry  into  the  principles  of  the  Roman  law,  which  have  been 
the  foundation  of  the  right  of  accretion  in  testamentary  succes- 
sions, we  have  been  obliged  to  remark  on  the  nature  of  these  prin- 
ciples, that  the  law  of  accretion  could  have  been  very  well  spared, 
except  in  successions  of  intestates,  and  in  the  cases  where  the 
testators  had  particularly  directed  it  to  take  place  in  their  disposi- 
tions ;  yet  we  did  not  pretend  to  leave  out  of  this  book  the  rules 
of  the  Roman  law  relating  to  this  matter ;  since,  on  the  contrary, 
they  compose  this  section,  and  are  even  presupposed  as  the  founda- 
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tion  of  the  remarks  which  are  still  to  be  made.  Bnt  we  tiiongfat 
ourselves  at  liberty  to  make  these  reflections,  and  that  even  those 
who  should  not  approve  of  them  would  not,  however,  condemn 
the  liberty  of  proposing  them  as  bare  speculations,  without  re- 
quiring any  person's  approbation  of  them. 

3270.  After  these  general  remarks  on  the  right  of  accretioB,  it 
remains  only  that  we  add  some  other  particular  observations  (m 
the  detail  of  this  matter,  and  which  are  necessary  for  clearing  up 
the  difficulties  in  it.  Seeing  the  right  of  accretion  in  legal  succes- 
sions hath  its  foundation  in  this,  that  the  coheirs  are  joined  to- 
gether by  the  tie  which  is  made  between  them  by  the  successioa 
that  is  common  to  them ;  the  right  of  the  heir  who  is  caUed  to  in- 
herit the  shares  or  portions  which  become  vacant  is  in  effect  a  sim- 
ple and  natural  right  to  take  the  whole,  because  none  of  the  other 
heirs  take  any  part  of  it  from  him.  So  that  one  may  as  well  say, 
and  with  as  much  or  more  reason,  that  he  has  the  whole  because 
his  right  to  the  whole  suffers  no  diminution  by  the  concurrence  of 
other  heirs,  as  to  say,  that  he  has  the  whole  by  the  accretion  of 
the  portions  of  the  others.  It  is  in  imitation  of  this  right  of  the 
heirs  at  law,  that  the  Roman  law  hath  given  to  testamentary  heiis 
the  right  of  accretion,  as  has  been  already  explained ;  so  that  the 
foundation  of  their  right  of  accretion  is  their  union  with  one  an- 
other, because  of  the  quality  of  coheirs  or  coexecutors  of  a  succes- 
sion that  is  common  to  them ;  which  is  the  reason  why  they  are 
said  to  be  conjoined,  that  is,  jointiy  called  to  the  inheritance ;  as  it 
is  also  said  of  two  or  more  legatees  of  one  aud  the  same  thing, 
that  they  are  jointiy  called  to  the  legsucy  that  is  common  to  them. 
And  seeing  testators,  who  institute  several  executors,  or  who  give 
to  several  legatees  one  and  the  same  thing,  may  express  them- 
selves in  different  manners,  and  may  join  them  together  by  divers 
expressions,  which  may  have  different  effects ;  the  Roman  law^  has 
distinguished  three  manners  in  which  executors  and  l^;atees  of 
one  and  the  same  thing  may  be  linked  or  joined  together  in  a 
testament^ 

3271.  The  first  is  that  which  joins  them  by  the  thing  itself  that 
is  devised  to  them,  although  they  be  not  joined  by  one  commoo 
expression ;  *  as  if  a  testator  institutes,  in  the  first  place,  one  ex- 
ecutor, and  then  institutes  a  second  by  another  clause,  without  dis- 
tinguishing their  shares  or  portions;  or  if  he  gives  a  house  to 

"»  £.  142,  D.  de  verb,  ngtdf.  »  £w  89,  />.  efe  UgaL  S. 
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a  legatee,  and  gives  afterwards  and  separately  the  same  house  to 
another  legatee  by  another  clause.  We  make  choice  of  this  ex- 
ample, because,  although  this  manner  of  devising  may  seem  to  be 
whimsical  to  us,  and  to  be  very  improper  for  a  testator  who  has 
any  sense,  or  who  is  used  to  be  anyways  exact  in  his  affairs,  yet 
the  examples  of  it  are  frequent  in  the  Roman  law. 

3272.  The  second  manner  is  that  which  joins  together  the  ex- 
ecutors or  legatees  both  by  the  thing  and  by  the  expression  of  the 
testator  ;^  as  if  he  institutes  such  a  one  and  such  a  one  his  execu- 
tors ;  or  if  he  gives  to  such  a  one  and  such  a  one  a  house  or  some 
land. 

3273.  The  third  is  that  which  joins  the  persons  together  only 
by  word,  and  not  by  the  thing ;  as  if  a  testator  devises  a  land  or 
tenement  to  such  a  one  and  such  a  one  by  equal  portions.'' 

3274.  We  express  here  these  three  manners  of  devising,  just  as 
they  are  explained  in  the  laws  which  make  mention  of  them ;  but 
we  must  not  take  this  distinction  of  the  manners  in  which  a  testa- 
tor may  join  together  executors  or  legatees  of  one  and  the  same 
thing  to  be  a  division  of  a  geometrical  or  metaphysical  exactness, 
so  as  that  it  may  agree  equally  to  executors  and  to  legatees,  and 
as  if  each  of  these  manners  had  always  the  same  effect  indiffer- 
ently for  legatees  as  for  executors  in  what  concerns  the  right  of 
accretion.  We  should  be  often  mistGiken,  if  we  always  under- 
stood it  so ;  and  we  should  find  even  that  an  expression,  which  in 
some  laws  is  given  for  an  example  of  one  of  these  manners,  is 
given  elsewhere  for  an  example  of  another.  Thus,  it  is  said  in 
one  law,  that  this  expression,  /  institute  such  and  such  a  one  my 
heirs,  each  cf  them  for  a  half  makes  a  conjunction  both  by  the 
thing  and  by  word.''  And  in  another  law  this  expression,  /  give 
and  bequeoA  to  such  and  to  such  a  one  such  a  land  or  tenement j  by 
equal  portions,  makes  only  a  conjunction  by  words,  and  not  by  the 
thing.** 

3275.  We  see  that  these  two  expressions  are  exactly  like  to  one 
another ;  for  to  institute  or  bequeath  by  moiety,  or  by  equal  por- 
tions, is  the  same  thing :  and  yet,  nevertheless,  they  are  given  for 
an  example  of  two  sorts  of  conjunction  wholly  different  from  one 
another,  and  so  vastly  different,  that  in  one  there  is  a  right  of  accre- 
tion, and  not  in  the  other ;  but  the  laws  in  which  these  instances 

1  L.  142,  D.  de  verh.  ngnif.:-^l  89,  Z>.  <fe  kgai»  3.  ■  Z).  I,  89,  D.  dt  legat.  3. 
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are  given  do  not  mark  in  what  manner  we  ought  to  reconcile  this 
apparent  contrariety,  which  proceeds  from  the  difference  between 
legacies  and  an  inheritance.  This  difference  consists  in  that  which 
hath  been  already  remarked,  that  as  to  what  concerns  an  inherit- 
ance or  succession,  in  what  manner  soever  one  institutes  two  heirs 
or  successors,  whether  by  one  and  the  same  clause,  or  separately; 
whether  one  expresses  their  shares  or  portions,  or  makes  no  men- 
tion of  them ;  yet  nevertheless  they  are  joined  together  by  the 
thing,  that  is,  the  inheritance,  which  one  considers  as  indivisible, 
and  there  is  always  between  them  a  right  of  accretion,  for  the  rea- 
sons which  have  been  explained :  and  it  is  for  these  reasons  that, 
with  regard  to  an  inheritance,  this  expression,  /  instihUe  siuA  and 
such  a  one  my  heirSj  each  for  a  half  makes  a  conjunction  or  union 
by  the  thing.  But  as  for  legacies,  if  a  thing  is  bequeathed  to  two 
persons  by  portions,  whether  equal  or  unequal,  seeing  the  thing 
bequeathed  may  be  divided  either  by  its  parts,  if  it  is  divisible,  or 
by  its  estimation,  if  it  is  indivisible ;  this  expression,  /  give  cmd 
devise  to  sttch  and  to  such  a  one  such  a  land  or  tenementy  by  equal  por^ 
tionsy  makes  no  conjunction  by  the  thing.  Thus  each  legatee  hath 
his  right  limited  to  his  share  or  portion  ;  and  if  one  of  the  legatees 
either  cannot  or  will  not  take  his  portion,  it  will  not  be  therefore 
vacant,  and  without  an  owner,  but  the  heir  will  have  the  benefit  of 
it,  and  the  other  legatee  will  have  all  that  the  testator  had  a  mind 
to  give  him,  that  is,  the  portion  which  he  left  him. 

3276.  It  is  according  to  this  distinction  that  we  must  under- 
stand the  divers  effects  of  these  expressions,  which  are  perfectly 
like  to  one  another,  and  which  perplex  the  reader,  if  they  are  not 
taken  differently  every  one  in  its  proper  sense.  But  this  is  not  the 
only  difficulty  that  we  find  necessary  to  be  cleared  up  in  this  mat- 
ter ;  for  we  meet  with  other  difficulties  in  other  laws.  Thus,  for 
example,  it  is  said  in  some  laws,  that,  when  two  legatees  are  joined 
together,  the  thing  is  given  entire  to  every  one  of  them,  and  that 
it  is  divided  only  when  they  concur  and  meet  together ;  and  that 
therefore  there  is  between  them  a  right  of  accretion.  Qmjutictim 
hceredes  instituij  aut  conjunctim  legari^  hoc  est^  totam  lueredUalemy  et 
tota  legcUa  singulis  data  esscy  partes  aulem  concursu  fieri.  £.  80, 
D,  de  legal.  3.  And  we  see  in  other  laws,  that  if  the  legatees  of 
one  and  the  same  thing  are  disjoined,  they  have  each  of  them  the 
whole,  so  that  if  they  concur,  they  share  the  legacy  between  them  : 
and  if  one  of  the  two  does  not  take  his  part,  it  accrues  to  the 
other.     Si  disjunctorum  aliqui  deficianty  cceteri  totum  habebunL     L. 
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iM.  §  11,  Cad.  de  cad.  toll ; — L33fD.de  leg.  1.  It  would  seem  to 
follow  from  these  two  texts,  that,  the  conjmiction  and  disjunction 
having  equally  the  effect  to  give  the  right  of  accretion  to  the  lega- 
tees, they  will  always  have  it,  in  what  manner  soever  they  be  lega- 
tees of  one  and  the  same  thing ;  which  does  not  hold  true  of  those 
to  whom  the  legacy  divides  the  thing ;  for  between  them  there  is  no 
accretion.  So  that,  to  reconcile  these  several  rules,  it  is  necessary 
to  understand,  in  the  first  of  these  two  texts,  the  word  conjoined  of 
legatees  who  are  conjoined  by  the  thing ;  as  if  a  testator  bequeaths 
one  and  the  same  thing  to  two  persons,  without  distinction  of  por- 
tions :  and  in  the  second,  we  must  understand  the  word  disjoined 
of  those  who  are  disjoined  only  by  the  words,  and  who  are  con- 
joined by  the  thing ;  as  if  a  testator,  having  bequeathed  a  thing  to 
a  legatee,  bequeaths  the  same  thing  to  another  person  by  another 
clause,  as  it  has  been  already  remarked. 

3277.  We  shall  not  enlarge  here  on  the  detail  of  the  other  par- 
ticular difficulties  which  we  meet  with  in  the  laws  concerning  this 
matter ;  for  such  a  particular  inquiry  would  only  perplex  the  reader 
to  no  purpose :  as,  for  example,  the  differences  which  the  ancient 
Roman  law  made  in  the  right  of  accretion,  between  a  legacy  which 
was  called  per  damnationemj  by  which  the  heir  was  required  to 
give  a  thing  to  a  legatee,  and  the  legacy  which  they  called  per 
vindicationem,  by  which  the  thing  was  given  to  the  legatee,  so  as 
that  he  himself  might  take  it  out  of  the  inheritance ;  as  if  the  tes- 
tator had  said,  I  wiU  that  such  a  one  take  such  a  thing.i^  Accord- 
ing to  these  divers  manners  of  bequeathing  one  and  the  same 
thing  to  two  legatees,  the  right  of  accretion  might  take  place,  or 
not  take  place,  between  them.^  And  it  suffices  to  remark  in  gen- 
eral on  all  the  difficulties  of  this  matter,  that  they  remain  such  both 
in  the  ancient  and  modem  law  of  the  Romans ;  that  even  the  laws 
which  explain  the  principles  and  general  rules  thereof  contain  ex- 
pressions which  the  interpreters  explain  by  senses  quite  opposite 
to  one  another,  to  which  the  said  expressions  give  just  occasion,  as 
appears  by  some  of  the  texts  which  have  been  taken  notice  of  in 
this  preamble,  and  by  others,  in  which  they  have  suffered  the  an- 
cient difference  between  these  two  sorts  of  legacies,  which  have 
been  just  now  mentioned,  to  subsist^  although  it  had  been  abol- 
ished by  Justinian.  Which  is  one  of  the  causes  of  the  difficulties 
in  this  matter ;  and  it  has  given  occasion  to  one  of  the  ablest  of 

P  §  3,  /luf.  <fe  leg.;—  VlpUm.  Ht,  24,  H  3  ef  4.  4  Ulpian.  iU.  24,  H  12  ef  13. 
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the  interpreters  to  charge  those  with  stupidity  or  negligence,  who 
were  employed  to  collect  out  of  the  books  of  the  ancient  lawyers 
the  extracts  which  compose  the  Digest,  for  not  having  taken  doe 
care  to  keep  out  of  the  said  extracts  that  which  was  abolished  of 
the  ancient  law,  and  for  having  by  that  means  left  in  several  places 
texts  contrary  to  others  which  they  have  inserted.' 

3278.  One  may  judge  by  all  these  reflections,  that  the  difficul- 
ties which  arise  in  this  matter  of  the  right  of  accretion  axe  almost 
of  the  same  nature  with  those  of  codicillary  clauses  in  testaments 
But  there  is  this  difference  between  these  two  matters,  that,  as  fat 
codicillary  clauses,  there  are  no  rules  certain  enough  in  the  Roman 
law,  from  which  we  could  gather  a  fixed  and  stated  law  in  rela- 
tion to  them,  as  has  been  remarked  in  the  fourth  section ;  and  for 
that  reason  we  have  not  been  able  to  give  emy  particular  rules  con- 
cerning them.  But  as  for  the  right  of  accretion,  seeing  the  dispo- 
sitions of  testators  may  ofttimes  give  occasion  to  it,  and  seeing 
we  have  in  the  Roman  law  many  rules  concerning  it,  which  may 
be  rendered  clear  and  certain,  we  have  composed  this  section  c^ 
them ;  and  we  have  endeavoured  to  set  them  in  that  light  and 
order  which  is  necessary  to  make  them  easy,  as  much  as  we  baye 
been  able,  amidst  the  difficulties  which  we  have  just  now  ex* 
plained.  For  although  Justinian  did  make  a  law,"  one  part  where* 
of  is  in  relation  to  this  matter,  and  it  is  there  said,  that  he  had 
judged  it  necessary  to  examine  it  thoroughly,  fully,  and  with 
exactness,  in  order  to  make  it  clear  to  every  one's  understanding, 
yet  this  project  seems  to  be  very  lamely  executed. 

3279.  After  all  that  has  been  said  of  the  right  of  accretion  in 
this  preamble,  the  reader  is  sufficientiy  advertised  that  this  matter 
is  of  the  number  of  those  which  are  common  to  testamentary 
institutions  and  legacies,  to  fiduciary  bequests  and  substitutions, 

''  Cujac.  ad  tUul.  24  Ulp. 

*  L.un.^  10,  C.  de  caduc.  toll,  [This  right  of  accretion  in  the  civil  law  ig  the  nme  •• 
the  right  of  sorviTorship  in  the  common  law  of  England ;  and  Bracton,  De  Legihos,  lib-  4^ 
ft>1.  262.  h,  speaking  of  survivorship,  calls  it  expressly  hy  the  name  of  jus  aoa  uemA : 
vhich  shows  that  the  law  of  survivorship  is  originally  derived  fiom  tin  dvil  lav,  tad 
therefore  the  rules  laid  down  in  the  dvil  law  touching  the  right  of  accretion  mast  be  of 
great  use  to  dedde  any  difficulties  that  may  arise  in  relation  to  survivorship.  But  there 
is  this  difference  to  be  taken  notice  of  between  survivorship  at  common  law  and  the  right 
of  accretion  in  the  dvil  law,  that  survivorship  at  common  law  takes  place,  not  only  m  svr 
oeesions  and  inheritances,  but  likewise  in  grants  and  other  conveyance*;  whereas  the 
right  of  accretion  by  the  dvil  law  takes  place  only  in  successions  of  intestates  and  all  tes- 
tamentary dispositionsi  but  not  in  contracts  and  deeds  of  gift.  Perez,  in  Qni.  &'&.  6,  tU.  55. 
no.  9] 
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and  that  the  rales  which  shall  be  explained  in  this  section  relate 
chiefly  only  to  testamentary  snocessions.  For  although,  in  the  be- 
ginning of  this  preamble,  we  have  given  for  an  example  of  the 
right  of  accretion,  that  which  hath  place  among  heirs  at  law,  yet 
that  was  only  to  make  the  natnre  of  this  right  more  intelligible  in 
testamentary  snccessions,  to  which  the  use  of  the  rules  concerning 
this  matter  ought  to  be  restrained,  since  in  legal  successions  there 
can  happen  no  difficulty,  every  heir  having  his  natural  right  to  the 
whole,  when  he  is  left  all  alone.  So  that,  as  to  the  right  of  accre- 
tion in  legal  successions,  we  shall  make  no  express  mention  there- 
of, except  in  the  third  article;  which,  however,  will  be  no  hin- 
drance why  we  may  not  apply  to  them  whatever  is  in  the  other 
articles,  that  may  suit  with  tiiem. 

Art.  L 

3280.  The  of  ike  Bigii  of  Accretion.  —  When  there  are  two  or 
more  heirs  or  executes  of  one  and  the  same  succession,  or  two 
or  more  legatees  of  one  and  the  same  thing,  and  some  one  of 
the  said  executors  or  legatees  takes  no  part  of  the  inheritance  or 
legacy,  whether  it  be  that  he  renounces  it,  or  that  he  is  found  to  be 
incapable  or  unworthy  of  it,  or  that  he  chances  to  die  before  the 
testator,  the  portion  which  he  was  to  have  had  goes  to  the  other 
executors,  or  other  legatees,  according  as  the  disposition  of  the 
testator  ought  to  have  this  effect ;  which  depends  on  the  rules  that 
follow.  And  it  is  the  same  thing  among  sevoal  persons  to  whom 
an  inheritance  or  a  legacy  is  left  by  substitution,  or  a  fiduciary  be- 
quest* 

IL 

8281.  DefinUion  of  this  BighL —  The  right  which  executors,  leg- 
atees, and  the  persons  substituted  to  them,  have  to  reap  the  benefit 
of  the  portions  of  one  another,  when  there  are  any  among  them 
who  will  not  or  cannot  take  the  portions  belonging  to  them,  is 
called  the  right  of  accretion,  because  the  vacant  portion  accrues  to 
the  portions  of  the  others.^ 

Ill 

3282.  Accretion  among  Coheirs  at  £attr.~— Among  coheirs  at 
law  there  is  always  a  right  of  accretion :  for  the  inheritance  be- 

*  See  the  following  utides.  ^  See  the  ortides  whidi  follow. 

VOL.  II.  3d 
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longs  to  the  nearest  of  kin  who  is  capable  of  snoceeding.  Thus, 
he  ought  to  have  it  entire,  if  there  be  no  coheir,  or  if  those  who 
were  called  to  the  inheritance  with  him  would  not,  or  could  not, 
take  their  part  in  it®  But  if  one  of  the  coheirs  should  die  after 
the  succession  was  open,  when  he  did  not  know  that  it  was,  or 
before  he  had  accepted  it,  he  would  transmit  his  right  to  his  heirs, 
and  his  coheir  would  have  no  part  in  his  portion  by  accretion.^ 

IV. 

3283.  In  Testaments  U  depends  on  the  Manner  in  which  the  Ex- 
ecutors or  Legatees  are  joined  together.  —  The  right  of  accretion  in 
testamentary  dispositions  depends  on  the  manner  in  which  the 
testator  hath  explained  his  intention  among  several  executors,  sev- 
eral legatees,  or  several  persons  substituted  to  them,  and  on  the 
conjunction  which  the  words  of  the  testator  make  among  them. 
For  it  is  according  as  they  are  joined  together  by  one  and  the 
same  right,  or  as  their  portions  are  distinct,  that  they  have  the 
right  of  accretion,  or  that  they  have  it  not;  which  depends  on  the 
rules  that  follow.* 

V. 

3384^  Three  Manners  in  which  Executors  or  Legatees  may  be 
conjoined*  —  Two  or  more  executors  or  legatees  may  be  joined,  or 
called  jointly  to  the  same  inheritance,  or  to  the  same  legacy,  in 
three  manners.  The  first  is,  when  they  are  conjoined  only  by  the 
inheritance,  or  the  thing  that  is  left  them,  and  called  to  it  by  dif- 
ferent and  separate  expressions ;  as  if  a  testator  institutes  one  ex- 
ecutor by  a  first  clause,  and  by  a  second  another  executor ;  or  if 
he  bequeaths  a  thing  to  one  legatee,  and  afterwards  calls  another 
legatee  to  the  same  thing.  The  second  manner  is,  when  the  tes- 
tator joins  the  persons  both  by  the  thing  and  by  the  expression ; 
as  if  in  one  and  the  same  clause  he  institutes  two  executors,  or 
names  two  legatees  of  the  same  thing.  The  third  is,  when  the 
testator  joins  the  persons  only  by  the  words,  and  distinguishes 
their  portions ;  as  if  he  should  institute  two  executors,  or  be- 
queath the  same  thing  to  two  persons  by  equal  portions/    We 

*  £.  9,  />.  d(6  tm  it  legit,  haared, 

^  This  is  a  oonseqaenoe  of  onr  mle,  cAof  the  daad  give$  •nan  to  the  Iwing,  For  this  beir 
having  snoceeded  before  his  death,  his  right  would  be  rested  in  him,  and  would  pt»  to 
hishein. 

*  See  the  articles  which  follow.    See  the  eighth  article. 

'  L.  USf  D,  de  ng.  jur, ; — 1 89,  Z).  de  Ugat,  3.    Although  this  distinction  has  been  ex- 
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shall  see  in  the  articles  which  follow  the  use  of  these  three  sorts  of 
conjonction  or  union. 

Vl. 

3285.  Among  Coheirs  or  Coezecuiors  there  is  always  a  Right  of 
Accretion.  —  When  the  question  is  about  the  inheritance  or  suc- 
cession, in  what  manner  soever  it  be  that  the  heirs  or  executors 
are  called  to  it,  whether  jointiy  or  separately,  and  whether  their 
portions  be  dbtinguished  or  not,  there  is  always  among  them  a 
right  of  accretion.  For  as  the  right  to  the  inheritance  is  a  uni- 
versal right,  which  comprehends  all  the  goods  and  all  the  charges, 
and  this  right  is  indivisible,  that  is,  one  cannot  be  heir  only 
for  a  part,  so  as  that  the  other  part  remain  vacant  and  be  with- 
out heirs,  the  portions  of  those  who  are  not  willing  or  who  are 
not  capable  to  succeed  are  acquired  to  the  others.  Thus,  the 
heir  who  has  once  accepted  his  own  portion  will  succeed  to  that 
which  shall  be  vacant,  without  having  the  liberty  to  renounce  it, 
and  he  will  be  liable  to  bear  the  charges  of  it ;  which  is  to  be 
understood  not  only  of  the  heirs  instituted  in  the  first  place,  but 
also  of  those  who  are  substituted  to  them ;  whether  it  be  that  the 
several  heirs  are  substituted  one  to  another,  or  that  other  per- 
sons are  substituted  to  the  heirs.  For  in  all  these  cases,  he  who 
hath  acquired  one  portion  of  the  inheritance,  whether  as  being  in- 
stituted in  the  first  place,  or  as  being  substituted,  cannot  renounce 
the  other  portions,  which,  by  the  effect  of  the  institution  or  substi- 
tution, may  accrue  to  him.< 

Remarks  on  the  Precedino  Article. 

3286.  What  is  said  in  this  article,  that  a  portion  of  the  inherit- 
ance cannot  remain  vacant,  and  that  he  to  whom  it  ought  to  ac- 
crue cannot  refuse  it,  is  not  contrary  to  what  hath  been  said  in  the 
preamble  of  this  section,  that  it  would  have  been  noways  against 
the  law  of  nature  if  the  vacant  portion  were  left  to  the  heir  at  law ; 

plained  in  the  preamble,  yet  it  was  neoesaafy  to  repeat  it  here.  For  we  were  obliged  to 
speak  of  it  in  tiie  preamble,  in  order  to  help  the  explaining  of  the  difficulties  mentioned 
there ;  and  it  ought  to  be  placed  here,  as  being  a  part  of  the  rules. 

We  shaU  see,  in  the  three  following  articles,  the  reason  why  in  the  third  of  these  man- 
ners the  example  is  given  only  of  legatees,  and  not  of  heirs  or  executors. 

S  £.  53,  ^  1,  Z>.  cfe  acq,  vd  omiU.  katnd. ; — 1 85,  wd. ;  —  /.  6,  C  <fe  impvb.  el  alii»  nAdit ; 
—L  itn.  \  10,  C.  de  caduc  tolL;'—L  2,  C.  de  hcered.  inat.  See,  as  to  what  is  said  in  this 
article,  that  the  right  c^  the  heir  is  univerBal  and  indiTislble,  the  eleventh  and  twelfth  arti- 
cle of  the  first  section  of  Ban  and  Execulon  in  genend. 
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although  in  that  case  it  would  be  tree  that  this  heir  at  law,  to 
whom  the  vacant  portion  ought  to  belong,  might  refuse  IL  For 
the  rule  which  ordains  that  the  vacant  portion  cannot  be  refused 
by  him  to  whom  it  ought  to  accrue,  presupposes  that  he  has  ac- 
cepted his  portion,  either  purely  and  simply,  or  with  the  benefit  of 
an  inventory:  and  it  is  only  in  this  caf»e  that  he  cannot  refuse 
the  other  portions  on  the  same  condition  upon  which  he  has  ac- 
cepted his  own.  And  since  he  would  be  at  liberty  to  refuse  the 
other  portions  if  he  had  not  accepted  his  own,  so  it  would  be 
equally  just  that  this  heir  at  law,  who  had  entered  into  no  manner 
of  engagement  on  account  of  the  inheritance,  should  have  it  in  his 
power  either  to  accept  of  the  vacant  portion  or  to  refuse  it  There 
would  be  in  all  this  nothing  contrary  to  justice  or  equity:  and 
the  same  thing  may  be  seen  in  our  customs,  since  it  b  certain  that 
if  it  should  happen  that,  an  heir  at  law  having  accepted  the  in- 
heritance, the  universal  legatee  should  renounce  the  legacy,  this 
heir,  who  could  have  no  share  in  the  goods  comprised  in  liie  leg- 
acy if  the  legatee  had  accepted  of  it,  could  not,  upon  the  legatee's 
refusal,  renounce  those  goods,  in  order  to  get  rid  of  the  charges ; 
but  he  would  be  accountable  to  the  creditors  for  all  the  debts  of 
the  inheritance,  and  for  the  particular  legacies,  to  the  value  of  what 
the  testator  had  power  to  bequeath. 

VII. 

3287.  The  Accretion  among  Coheirs  or  Ooexecuiars  is  reguIaUd 
according'  to  their  Portions  in  the  Inheriiance.  —  When  there  is  a 
right  of  accretion  between  several,  who  are  either  instituted  or  sub- 
stituted heirs  or  executors,  those  to  whom  the  vacant  portions  ac- 
crue have  their  share  in  them,  in  proportion  to  the  shares  which 
they  have  in  the  inheritance.'^ 

VIIL 

3288.  The  Coheirs  have  this  Right  differently y  according  as  they 
are  conjoined  or  disjoined  from  one  another.  —  The  right  of  accretion 
among  heirs  or  executors  is  not  always  such,  as  that  they  all  have 
this  right  reciprocally  between  them.    For  if  a  testator  divides  his 

^  Cum  quis  ex  imtltatis  qui  B<m  cum  iliqno  ooigiineluii  institiitas  esti  hens  nan  eM, 
ptn  fjuM  omnibiu  pro  portionilnu  hareditarils  aceiwcit.  Neqne  refert  primo  boo  quis 
institatas,  an  alicni  snbstitatiu  hnras  sit  X.  59,  ^  3,  Z>.  d!s  hatred,  nut  Ik  is  to  be  i«- 
BiArkad  on  this  text|  that  for  the  right  nnderstaading  of  these  words,  non  cmi  aUqm 
jtmeUm^  the  reader  needs  onl j  to  oonsiih  the  following  article. 
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snccessioQ  in  portions,  and  gives,  for  instance,  one  half  to  two  or 
more  heirs,  and  the  other  half  to  some  others ;  one  of  these  heirs 
not  succeeding,  his  portion  will  remain  in  the  mass  of  that  half  of 
which  it  was  a  part,  and  will  accrue  to  the  coheirs  of  the  said  half, 
and  not  to  the  coheirs  of  the  other  half.  But  if  there  were  any 
one  of  the  heirs  who  was  instituted  singly  by  himself  for  a  moiety, 
or  some  other  portion,  of  the  inheritance,  and  he  could  not  or 
would  not  take  it,  it  would  accrue  entire  to  all  the  other  heirs, 
without  distinction,  according  to  their  portions  in  the  inherit- 
ance.' 

IX 

3289.  This  Right  hath  Place  among  Coheirs  who  are  not  con- 
joined.  —  If  in  the  case  of  the  preceding  article  all  those  who 
were  called  to  a  portion  distinct  from  the  others  were  incapable 
of  succeeding,  or  should  renounce  their  portion,  the  right  of  accre- 
tion, which  took  place  only  among  them  for  their  parts,  as  long  as 
any  one  of  them  was  capable  of  succeeding,  would  pass  to  the 
other  heirs  of  the  other  portions,  and  that  portion  which  should 
become  vacant  would  accrue  to  them.  For  in  that  case,  seeing 
that  portion  could  not  remain  vacant  when  there  is  an  heir  to  the 
other,  be  would  have  the  whole ;  and  he  could  not  confine  himself 
to  his  own  portion,  and  renounce  that  which  had  become  vacant, 
although  it  should  be  found  to  be  burdensome,  by  reason  of  the 
charges  laid  upon  it ;  because  the  inheritance,  as  has  been  said  in 
the  sixth  article,  is  indivisible :  and  the  heir  who  happens  to  be 
left  alone,  although  he  was  instituted  heir  only  for  a  portion,  ought 
to  accept  the  whole  inheritance.' 

3290.  Among  Legatees  of  one  and  the  same  Tiling  there  may  be 
or  may  not  be  a  Right  of  Accretion.  —  It  is  not  the  same  thing  as 
to  the  right  of  accretion,  between  legatees,  as  between  coheirs  or 
coexecutors;  for  the  right  to  the  inheritance  being  a  universal 
right,  and  indivisible,  there  is  always  among  coheirs  or  coexecutors 
a  right  of  accretion ;  but  legacies  being  restrained  to  the  things  be- 
queathed, which  may  be  divided  at  least  by  estimation,  although 
the  things  should  be  indivisible  in  their  own  nature,  it  is  not  ne- 


*  Z^  63,  Z).  cZe  bared,  itut.;-^!.  tm.  i  10,  C.  de  cadmi,  kUL    See  the  foUowing  aiticlt. 

*  See  the  aixtb  artide,  and  the  texts  cited  on  it 

35* 
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cessaiy  that  there  shonld  be  always  a  right  of  accretion  among 
legatees.  But  they  either  have  or  have  not  this  right  among 
them,  according  as  the  expression  of  the  testator  may  give  it 
them,  or  exclude  them  from  it,  as  shall  be  explained  by  the  rules 
which  follow."* 

XL 

3291.  ITiere  is  a  Right  of  Accretion  among  Legatees  who  are 
conjoined  by  the  Thing.  —  If  a  testator  bequeaths  one  and  the  same 
thing  to  two  or  more  legatees,  without  any  mention  of  portions, 
as  if  he  gives  and  bequeaths  a  house  to  such  a  one  and  such  a 
one,  these  legatees  being  conjoined  by  the  thing  bequeathed,  there 
will  be  between  them  a  right  of  accretion,  in  the  same  manner  as 
if  the  testator  had  added,  that  the  thing  should  belong  entirely  to 
him  of  the  two  legatees  who  should  be  left  alone  to  reap  the  bene- 
fit of  the  legacy.  Thus,  it  is  only  their  concurrence  that  divides 
the  legacy  between  them,  and  gives  to  every  one  his  part  of  it: 
and  if  one  of  them  cannot  or  will  not  receive  his  portion,  it  re- 
mains to  those  who  have  taken  or  shall  take  theirs.** 

XIL 

3292.  If  the  same  Thing  is  bequeathed  to  Two  Persons  by  Two 
Clauses^  each  has  a  Sight  to  the  WholCy  but  their  Concurrence  divides 
it, —  If  a  testator  had  bequeathed  the  same  thing  to  two  legatees 
by  two  different  expressions  and  separately,  as  if,  having  be- 
queathed a  house  by  a  first  clause  to  a  first  legatee,  he  bequeathed 
it  again  afterwards  to  another  legatee  by  another  clause,  such  a 
legacy  might  be  conceived  in  three  manners,  which  would  have 
three  different  effects.  The  first  in  such  a  manner  as  that,  in  the 
second  legacy,  the  intention  of  the  testator  should  appear  to  be  to 
revoke  the  former ;  and  in  this  case  the  first  legacy  would  remain 
null.  The  second,  so  as  that  he  would  have  each  of  the  legatees 
to  have  the  whole  legacy,  the  house  going  to  one,  and  the  heir  be- 
ing charged  to  give  the  value  of  it  to  the  other  legatee ;  which 
would  be  executed,  provided  the  said  intention  were  express  and 
clearly  explained.  The  third  is,  if  by  the  two  clauses  of  the  tes- 
tament the  house  were  bequeathed  entire  to  each  of  the  two  lega- 
tees ;  and  in  this  case,  they  both  accepting  the  legacy,  their  con* 

"*  See  the  following  articles. 

"  Z^80,D.  dekffat.S\^L9,D,de  utufr.  aoer«K.;--I7^.  f&.  24,413.  See  the  flf- 
teenth  article. 
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currence  would  divide  it,  and  each  of  them  would  have  the  half  of 
the  thing  bequeathed  in  this  manner.  But  if  in  this  last  case  there 
should  be  one  of  the  two  legatees  who  either  could  not  or  would 
not  have  any  share  in  the  legacy,  the  whole  would  belong  to  the 
other;  not  so  much  by  right  of  accretion,  as  that  because  the 
whole  was  given  him,  and  that  his  right  not  being  diminished  by 
the  concurrence  of  the  other,  it  would  remain  entire  to  him,  but 
with  the  charges  which  ought  to  pass  to  this  legatee,  according 
as  the  disposition  of  the  testator  should  demand  it;  for  there 
might  be  some  of  the  charges  limited  to  the  person  of  the  other 
legatee,  who  would  take  nothing.® 

^  We  make  use  of  duB  example,  which  in  all  sppeanmoe  will  not  happen ;  bat  it  is  be- 
caase  it  is  frequent  in  tlie  Roman  law,  and  that  it  explains  one  of  the  manners  of  anion 
or  conjonction  spoken  of  in  the  fifth  article.  It  is  of  this  manner  that  it  is  said,  that  one 
and  the  same  thing  may  be  bequeathed  to  two  persons  separately,  divp'tincftm,  tqHtratim  ; 
and  it  conjoins  the  legatees  by  the  thing.  This  conjunction  had  this  effect  in  the  ancient 
law  of  the  Romans,  that  each  of  those  legatees  had  the  whole  (Ulp.  tit.  S4,  ^  12  et  31), 
that  ia,  one  the  thing,  and  the  other  the  valae  of  it.  Which  was  altered  by  Justinian,  and 
regulated  in  the  manner  as  it  is  expressed  in  this  articlei  as  will  be  seen  by  the  text  which 

foiloWB. 

Ubi  legataiii  vel  fideicoromissarii  duo  forte,  vel  plures  sunt  quibus  aliquid  relictum  sit 
~  Sin  autem  disjunctim  fnerit  relictum :  si  qnidem  omnes  hoc  accipere  et  potuerint  et 
malaerint,  suam  quisqne  partem  pro  virili  portione  aedpiat.  Et  non  sibi  blandiantnr  nt 
onus  qnidem  rem,  alii  autem  singnli  solidam  ejus  rei  lestimationem  accipere  desiderent : 
com  hojusmodi  legatariomm  avaritiam  antiquitas  yaria  mente  susceperit,  in  uno  tantum 
gencre  legatomm  eam  accipiens,  in  aliis  respuendam  esse  existimans.  Nos  autem  omni- 
modo  repellimns,  unam  omnibus  naturam  legatis  et  fideioommissis  imponentes,  et  anti- 
qoain  disionantiam  in  nnam  trahentes  ooncordiam.  Hoc  autem  ita  fieri  sandmus,  nisi 
testator  apertissime,  et  expressim  disposnerit,  ut  nni  qnidem  res  solida,  aliis  autem  exis- 
timatio  rei  singulis  in  solidum  praestetur.  Sin  vero  non  omnes  legatarii,  quibus  separa- 
tim  res  relicta  sit,  in  ejus  acquisitionem  concarrant:  sed  uniu  forte  eam  accipiat:  hiec 
loljda  ejus  sit,  quia  sermo  testatoris  omnibus  prima  fade  solidimi  assignare  Tidetur :  aliiii 
nzperrenientibaa  partes  a  priore  abstrahentibus,  ut  ex  aliomm  qnidem  concursn  prioria 
iegatom  minuatnr.  Sin  rero  nemo  alios  veniat,  vel  Tenire  potnerit,  tunc  non  vacuatur 
pars  qa«  deficit,  nee  aliis  accresdt,  ut  ejus  qui  primns  accepit,  legatum  augere  videatur, 
Bed  apud  ipsum  qui  habet  solida  remaneat,  nullins  concursn  diminnta.  Et  ideo  si  onus 
foerit  in  persona  ejus  apud  qnem  remanet  legatum  adscriptum :  hoc  omnimodo  impleat, 
nt  Tolantati  testatoris  pareatur.  Sin  autem  ad  defidentis  personam  hoc  onus  fiierit  col* 
l&ton,  hoc  non  sentlat  is  qni  non  aliennm,  sed  snum  tantum  legatum  imminutnm  habet. 
Sed  et  Tarietatis  non  in  occulto  sit  ratio :  cum  ideo  Tideattur  testator  disjunctim  hoc  reli- 
qtiisse,  ut  unusquisqne  snum  onus,  non  alienum  agnoscat.  Nam  si  contrarium  volebat, 
nnlla  erit  difficnltas  oonjnnctim  ea  disponere.    Z.  tm.  ^  1 1,  C  de  cadue.  toff. 

Si  qnidem  evidentissime  appamerit,  ademptione  a  priore  legatario  facta,  ad  secnndum 
legatum  testatorem  convolaase,  solum  posteriorem  ad  legatum  peirenire  placet.  Sin  an- 
tem  hoc  minime  appareie  potest,  pro  virili  portione  ad  legatum  omnes  venire ;  scilicet, 
ntii  ipse  testator  ex  scriptam  manifestissimns  est,  ntnimqne  eoram  solidum  aedpeie  vo- 
InisK.    L.  33,  D.  de  legaL  1. 

Although  diis  last  law  be  taken  ont  of  the  Digest,  yet  those  who  are  acquainted  with 
^  style  of  the  andeot  lawyers,  the  anthers  of  the  texts  which  are  collected  together  in 
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XIIL 

3293.  Amang  Legatees  by  Portions  there  is  no  Accretion.  —  K  tbe 
same  thing  is  beqoeathed  to  two  or  more  l^atees,  but  so  as  that 
the  testator  divides  it  among  them,  as  if  he  bequeaths  it  to  them 
by  equal  portions,  or  assigns  to  every  one  his  own,  there  will  be 
no  right  of  accretion  among  them.  For  their  title  divides  them, 
and  gives  to  every  one  his  right  to  his  legacy  separated  from  that 
of  the  others,  and  restrained  to  his  own  portion.  So  that,  if  any 
one  of  the  portions  of  tiiese  legatees  should  become  vacant,  the 
others  would  have  no  right  to  it;^  but  it  would  go  either  to  the 
heir  or  executor,  if  it  was  he  that  was  charged  with  the  legacy,  or 
to  a  legatee,  if  the  testator  had  charged  one  legacy  with  this  other; 
as  if  he  had  devised  a  land  or  tenement  to  a  legatee,  and  had 
charged  him  to  give  to  others,  either  a  portion  of  the  said  land,  or 
the  usttfimct  of  the  whole  or  of  a  part  thereof,  or  a  sum  of  money 
to  be  divided  among  them. 

XIV. 

3294.  Divers  Cases  of  Accretion  between  Joint  Legatees.  —  If  it 
should  happen  that,  one  and  the  same  thing  being  bequeathed 
jointiy,  and  without  distinction  of  portions,  to  several  persons,  a& 
has  been  mentioned  in  the  eleventh  article,  one  of  the  legatees, 
being  a  posthumous  child,  should  not  come  into  the  world,  or  that 
another  legatee  should  happen  to  be  dead  before  the  making  of 
the  testament,  and  the  testator  knew  nothing  of  it,  the  portions 
which,  by  these  events,  would  become  vacant,  would  accrue  to  the 

tbe  Digest,  and  with  that  of  Triboniazi,  will  eaaily  perceive  that  ftese  expraesioiH  are  of 
his  stfle ;  and  that  he  has  aocommodated  diis  law  to  the  change  which  Jnstiaiatt  had 
made  by  the  oAer  law  which  has  been  just  now  quoted,  having  abolished  that  ancient 
law  which  gave  the  whole  Aing  to  each  of  die  legatees  to  whom  it  was  bequeathed  sqia- 
ntely,  in  the  manner  explained  in  this  article. 

We  have  said  at  the  end  of  the  article,  that  the  legatee  who  shall  have  the  whole  lega- 
cy shall  acqnit  the  charges  which  ought  to  pass  to  him  according  to  the  disposition  of  the 
testator ;  and  we  have  not  said,  in  general,  as  it  is  expressed  at  the  end  of  the  first  of  these 
two  texts,  that  he  woold  not  be  bound  for  the  charges  which  the  testator  had  imposed  on 
the  other  legatees  of  the  same  tiling,  and  who  should  take  no  share  in  it.  For  besides 
that  it  is  very  difficult,  not  to  say  impossible,  for  a  legatee  to  refuse  a  legacy,  if  the  ehaige 
does  not  exceed  the  value  of  it ;  yet  although  this  case  should  happen,  it  would  be  by  die 
circumstances,  and  by  the  manner  in  which  the  testator  had  expressed  himself,  tlial  we 
ought  to  judge  if  his  intention  was,  that  the  charge  imposed  on  the  legatee  who  should 
take  no  part  of  the  legacy  should  be  limited  to  his  person,  or  that  it  should  affect  the 
thing  bequeathed,  and  that  it  ought  to  pass  to  the  legatee  who  should  have  the  whole  lsig- 
icy  to  himself  . 

P  L.  1,  D.  dk  vMfir.  oecresB. 
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others.^  And  it  would  be  the  same  thing  if  one  of  these  legatees, 
who  was  alive  when  the  testament  was  made,  should  happen  to 
die  before  the  testator.' 

XV. 

3295.  AecfeHUm  «i  Legacies  and  Saceeasums  is  a  Oousequenee  of 
the  On^uneium  by  ike  Thing.  —  It  results  from  ail  the  roles  which 
have  been  here  explained,  that,  the  right  of  accretion  among  heirs 
or  executors  being  an  effect  of  the  rule  which  ordains  that  the  in- 
heritance cannot  be  divided  so  as  that  part  thereof  shall  go  to  the 
testamentary  heir,  and  pert  thereof  to  the  heir  at  law,  the  said 
right  is  acquired  by  the  tiling  itself,  thfl^t  is,  by  the  inberitanee. 
From  whence  it  follows,  that  the  inheritance  ought  to  go  entire  to 
him  who  hs^ppens  to  be  the  only  person  who  is  to  succeed,  whether 
he  was  united  to  others  by  the  expressiiofi,  or  wets  called  to  the 
succession  separately,  or  was  even  restrained  to  CMie  distinct  pop* 
tion.  For  seeing  this  portion  cannot  remain  to  him  single  by 
itself,  it  draws  to  him  the  portions  of  the  others  when  they  be* 
come  vacant ;  so  that  it  is  always  by  the  thing  that  heirs  or  exeo- 
ntors  are  conjoined  with  one  another.  And  among  legatees  the 
right  of  accretion  is  likewise  an  effect  of  their  being  conjoined  by 
the  thing,  as  appears  by  the  rules  explained  in  the  articles  which 
relate  to  the  legacies.' 

<l  L.  16,  \lyD.de  legat,  1;  —  /.  im.  \  3,  C.decaduc.  toQ. 

*  D.l.un.\4. 

'  Si  totBm,  an  pwtem  6bl  qua  quo  Iubtob  institatiu  Mt  tadte  rogatos  sit  rmtitaere,  ap* 
paret  nihil  ei  debeoa  aooesoeie,  quia  rem  non  Tidetor  habere.  L.  83,  Z>.  de  oojiw*.  vd 
omit,  hcared. 

We  do  not  qaote  here  this  text  because  of  the  rule  that  is  explained  in  it,  that  he  who 
is  charged  with  a  tacit  trust  of  the  inheritance,  or  a  part  of  it,  has  not  Ae  right  of  accre- 
tfam ;  for  if  tfaa  fiduciary  bequest  be  in  favor  of  a  person  to  whom  the  testator  could  not 
gire  any  thing,  neither  the  person  for  whom  the  trust  is  created,  nor  die  heir  that  is  chaiged 
with  it,  will  hare  any  share  in  the  fiduciary  bequest.  And  if  it  be  in  favor  of  a  person 
to  whom  the  testator  might  hiwfully  give,  it  will  be  very  evidently  the  person  fDr  whom 
the  trust  is  who  will  have  the  benefit  of  the  right  of  accretion,  if  it  is  to  take  place ;  and 
it  will  be  his  business  to  regulate  it  widi  the  person  who  is  charged  to  restore  to  him  the 
whole  inheritance  or  a  part  of  it  But  we  have  put  down  here  this  text  only  on  account 
of  Aese  last  words  in  it,  quia  rem  non  videtwr  haberey  because  they  show  that  it  is  to  the 
thing  that  the  right  of  accretion  is  annexed ;  which  is  a  principle  that  we  thought  neces- 
lary  to  be  explained  in  this  article.    See  the  texts  cited  on  the  eleventh  article. 
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SECTION    X- 

OF   THE   RIGHT   OF   TRANSMISSION. 

3296.  When  an  heir  or  executor  has  accepted  a  sacoession,  if  he 
dies  afterwards,  it  is  without  doubt  that  he  transmits  the  said  suc- 
cession, that  is,  makes  it  to  pass  to  his  heirs  and  executors  with 
his  other  goods.  If  a  legatee  dies  after  he  has  acquired  his  right 
to  the  legacy,  he  transmits  it  in  the  same  manner  to  his  successor; 
and  it  is  not  of  this  manner  of  transmitting  that  we  treat  here. 
But  if  the  heir  or  executor,  or  legatee,  dies  before  he  has  known  or 
exercised  his  right,  it  does  not  appear  to  be  so  certain  that  they 
transmit  it  in  this  case  to  their  heirs  and  executors.  And  this 
doubt  had  given  occasion  in  the  Roman  law  to  many  questions, 
concerning  which  several  rules  have  been  made,  which  mark  dif- 
ferently in  what  cases  heirs  and  legatees  transmit,  or  do  not  trans* 
mit,  their  right  to  their  heirs ;  that  is,  in  what  condition  their  right 
ought  to  be  at  the  time  of  their  death,  in  order  to  make  it  pass 
from  them  to  their  successors. 

3297.  Although  the  right  of  transmission  in  the  Roman  law 
respects  successions  of  intestates  as  well  as  testamentary  succes- 
sions, and  it  may  seem  for  this  reason  that  we  ought  to  have 
treated  of  this  matter  among  those  which  are  common  to  the  two 
sorts  of  successions,  yet  we  have  placed  it  among  the  matters  relat- 
ing to  testaments.  For  in  our  usage  there  can  be  no  difficulty  as 
to  the  transmission  of  legal  successions,  because  of  our  rule,  UuU 
the  dead  gives  seizin  to  the  livinff^  as  shall  be  explained  hereafter. 
Thus,  the  rules  which  concern  the  difficulties  of  transmission  are 
in  our  usage  limited  to  testamentary  dispositions,  whether  it  be 
for  legacies  and  fiduciary  bequests,  or  for  inheritances. 

3298.  We  may  make  the  same  remark  on  the  rules  of  the  Ro- 
man law  which  concern  the  right  of  transmission,  as  we  have 
made  on  those  relating  to  the  right  of  accretion,  that  the  origin  of 
transmission,  as  well  as  that  of  accretion,  is  found  in  the  natural 
order  of  legal  successions.  For  as  the  right  of  accretion  between 
two  children,  for  example,  who  survive  their  father,  is  founded 
upon  this,  that  it  is  natural,  when  the  two  concur  together,  for 
them  to  divide  the  inheritance  between  them,  and  that,  if  one  of 
the  two  be  left  alone,  he  should  have  the  whole ;  the  right  of  trans- 
mission is  founded  upon  this,  that  it  is  natural  also,  if  a  son  who 
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has  outlived  his  father  happens  to  die  before  he  has  entered  upon 
the  succession,  or  even  before  he  knew  of  his  father's  death,  that 
he  should  transmit  to  his  children  the  right  which  he  had,  and 
that  his  children  taking  his  place  should  use  his  right,  which  be- 
comes theirs.  Thus,  he  transmits  to  them  the  right  which  he  had 
acquired  by  the  death  of  his  father,  and  he  would  transmit  it  in 
the  same  manner  to  other  heirs,  whether  heirs  by  testament  or 
heirs  at  law,  because  this  succession  had  passed  naturally  to  him, 
and  was  become  a  part  of  the  goods  of  his  own  inheritance.  It 
was  in  this  manner  that  the  use  of  transmission  began  in  the  Ro- 
man law;  but  it  was  limited  to  the  children  who  were  under  the 
power  and  jurisdiction  of  their  father  when  he  died,  and  who  were 
called  sui  hteredes.  And  the  children  who  were  emancipated,  not  ' 
being  sui  haaredeSy  they  had  not  this  right  of  transmission,  if  they 
died  before  they  knew  and  had  exercised  their  right  to  the  inherit- 
ance.* And  it  was  the  same  thing,  and  that  with  much  more 
reason,  as  to  the  other  heirs  of  blood.^ 

3299.  As  for  testamentary  successions,  there  was  no  transmis- 
sion in  them,  unless  the  testamentary  heir  or  executor  had  known 
and  exercised  his  right ;  ®  and  even  children  who  were  instituted 
heirs  or  executors  by  the  testament  of  their  parents  were  deprived 
of  it,  as  well  as  strangers,  and  they  began  to  have  the  right  of 
transmission  of  the  testamentary  successions  of  their  ascendants 
only  by  a  law  of  the  Emperors  Theodosius  and  Valentinian,  who 
gave  to  children  and  other  descendants  this  right  of  transmission, 
not  indifferently  to  transmit  the  testamentary  successions  of  their 
ascendants  to  their  executors,  whether  they  were  strangers  or  rela- 
tions, but  only  in  favor  of  their  children  and  other  descendants.^ 
And  seeing  this  law  speaks  only  of  testamentary  successions,  and 
not  of  successions  of  intestates,  the  most  learned  of  the  interpreters 
have  been  of  opinion  that  it  made  no  change  in  the  successions  of 
intestates,  and  that  the  children  who  are  not  sui  hceredes  have  by 
this  new  law  the  transmission  only  of  what  goods  come  to  them 
by  virtue  of  the  testamentary  dispositions  of  their  ascendants ;  and 
that  as  to  the  successions  of  intestates  the  ancient  law  subsists, 
which  does  not  give  the  transmission  to  children  who  are  not 
emancipated,  but  only  to  those  who,  being  under  the  father's  juris- 

*  JL  4,  C  9111  adm.adbon,pot8€tt.pOBi.;~*L  2,  C,  ad$enat,  Orph. 
^  L,9,D,de  niiv  et  kgii,  haared, 

*  L.  wt.  ^  5,  C  de  cadue.  tell. 

'  L.  on.  Cbd,  dekUqui  tmie  apert.  tab. ; — iL  im.  4  5>  Cod.  de  caduc.  toB. 
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diction,  were  sui  htsredes.  Thus,  we  see  that  by  the  Roman  law 
the  transmission  has  place  in  testamentary  successions  only  for 
children,  and  in  legal  successions  only  for  such  children  as  were 
not  emancipated.  And  as  for  all  other  heirs,  whether  heirs  by  tes- 
tament or  heirs  at  law,  they  had  not  this  right  if  they  died  before 
they  knew  that  the  succession  was  fallen  to  them,  or  before  they 
had  entered  upon  it*  And  this  rule  was  so  strictly  observed,  that 
although  it  were  because  of  absence  that  the  child  was  ign<»ant 
of  the  death  of  his  father,  he  had  no  right  of  transmission  if  he 
died  in  that  ignorance  of  his  right  And  it  was  out  of  mere  favor 
that  the  Emperor  Antoninus  excepted  the  case  of  absence  on  ac- 
count of  the  public' 

3300.  There  was  another  exception  in  favor  of  heirs,  whether 
heirs  by  testament  or  heirs  to  intestates,  who  died  within  the  time 
which  the  law  gave  the  heir  to  deliberate  whether  he  v^rould  ac* 
cept  of  the  inheritance  or  refuse  it  And  they  who  died  within 
the  said  time,  without  explaining  their  intentions  therein,  trans- 
mitted their  right  to  their  heirs.^ 

3301.  As  to  legatees,  their  condition,  in  what  concerned  the 
right  of  transmission,  was  more  advantageous  in  the  Roman  law 
than  that  of  the  heirs  or  executors :  for  they  acquired  their  right 
the  moment  that  the  testator  died,  if  the  legacy  was  pure  and 
simple ;  and  if  the  legacy  was  conditional,  the  right  of  the  legatee 
depended  in  that  case,  as  it  was  but  just,  on  the  accomplishment 
of  the  condition,  and  he  did  not  acquire  it  tiU  the  condition  was 
accomplished.^  Thus,  the  legatee  ci  a'  legacy  pure  and  simple 
happening  to  die  after  the  testator,  without  knowing  any  thing  of 
the  legacy,  transmitted  his  right  to  his  heir ;  and  if  the  legacy  was 
conditional,  and  the  legatee  died  before  the  condition  was  fulfilled, 
as  he  had  acquired  nothing  himself,  so  he  transmitted  nothing  to 
others ;  which  was  also  natural  and  just 

3302.  This  difference  between  the  condition  of  legatees  and  that 
of  heirs  or  executors,  as  to  what  concerns  the  right  of  transmission, 

•  L.7,  0)d,de jure iUUb,;^lun,\  5^0. d«eadue,t€U. 

^  L.  86,  D.  de  acq.  vd  omiU,  hared. 

8  See  the  eighth  article  of  this  section.  There  was  another  case  in  the  Soman  law, 
where  the  testamentary  heir  transmitted  his  right,  if  he  died  before  he  entered  opon  the 
inheritance.  Bat  seeing  this  case  has  no  conformity  with  our  usage,  we  do  not  explain  it 
here ;  and  we  only  take  this  notice  of  it  here  to  satisfy  those  who  might  be  apt  to  find 
faalt  with  the  omission,  and  those  who  may  have  a  mind  to  consult  it  in  its  proper  i>lafle. 
F.  /.  3,  §  30,  Z).  d«  8enat.  Sikm. ;— Z.  pendt,  C.  de  his  quib.  ut  iad, 

^  See  tiie  tenth,  eleventh,  and  twelfth  articles  of  this  section. 
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had  been  eBtablished  in  order  to  avoid  an  inconvenience,  which 
would  have  happened  if  the  right  of  the  legatee  had  not  vested 
in  him  at  the  moment  of  the  death  of  the  testator.  For  seeing  in 
the  Roman  law  the  validity  of  the  legacies  depended  on  the  ac- 
ceptance of  the  inheritance,  so  that  if  the  heir  or  exeontor  re- 
nounced the  inheritance,  the  legacies  remained  null,  as  has  been 
explained  in  its  proper  place,'  it  might  have  happened  that,  if  the 
right  had  not  vested  in  the  legatee  but  by  the  executor's  ac- 
ceptance of  the  succession,  which  depended  on  the  executor,  and 
which  the  executor  might  put  off,  the  legatee  who  should  die  in 
the  interval  between  the  death  of  the  testator  and  the  executor's 
acceptance  of  the  inheritance  would  have  lost  his  right,  and  have 
transmitted  nothing  to  his  heirs.  It  was  for  the  preventing  of  this 
inconvenience,  that  it  was  regulated,  in  regard  to  legatees,  that  the 
right  to  the  legacy  should  be  vested  in  them  at  the  moment  of  the 
death  of  the  testator,  that  they  might  have  the  right  of  transmit^ 
ting  it  to  their  heirs.  Thus,  it  was  a  favor  which  was  granted 
them,  to  distinguish  their  condition  from  that  of  the  heirs  or  ex- 
ecutors, in  what  concerns  transmission.  And  as  this  favor  was 
granted  only  to  prevent  that  inconvenience,  so  it  had  not  place  in 
the  cases  where  the  inconvenience  was  not  to  be  feared.  Thus, 
for  legacies  which  could  not  be  transmitted,  such  as  a  legacy  of 
the  usufruct  of  any  thing,  or  a  legacy  of  liberty  to  a  slave,  which 
are  legacies  confined  to  the  persons  of  the  legatees,  the  legatees 
did  not  acquire  their  right  to  them  but  from  the  day  of  the  heir's 
entering  upon  the  inheritasice.^ 

3303.  In  OUT  usage  the  transmission  of  successions  of  intestates 
takes  place  indifferently,  not  only  for  children,  but  also  for  all  the 
next  of  kin,  whether  they  be  descendants,  ascendants,  or  collateral 
relations.  For  according  to  our  rule,  the  dead  gives  seizin  to  the 
living'y  his  next  lineal  heir  tolw  is  capable  of  succeeding  to  him^  of 
which  mention  has  been  made  in  another  place,"^  the  heirs  of  blood 

'  See  tlie  nineteenth  article  of  the  fifth  section  of  this  title,  and  the  remark  that  is  made 
Qponit. 

*  Z^  im.  4  2,  Z>.  quando  dies  unufr.  leg.  eed.f  —  U.  2etB,D.  qtiando  dies  kg.  ced.  Bnt  if 
thu  legatee  of  a  nsnfract,  having  snryiyed  the  testator  a  whole  year,  had  died  before  the 
heir  had  accepted  the  succession,  would  it  have  been  just  that  the  heir  of  the  said  nsnfruc- 
toary  shoald  lose  the  fraits  of  that  yearl  This  difiicnlty  cannot  happen  in  oar  usage, 
where  equity  would  do  justice  to  the  usufructuary  or  to  his  heir.  And  one  or  other  of 
them  would  have  the  fruits  which  ought  to  belong  to  him  from  the  time  that  the  succes- 
sion was  open,  according  to  the  disposition  of  the  testator,  and  according  to  the  rules  of 
nsufiuct,  which  have  been  explained  in  the  title  of  that  matter. 

"  See  the  preface  to  this  second  part,  no.  7. 

VOL.  II.  36 
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acquire  their  right  to  the  saccession  the  very  moment  that  it  is 
open,  although  the  death  of  the  person  to  whom  they  succeed  he 
unknown  to  them,  and  they  be  ignorant  of  their  right  to  suc- 
ceed, and  do  not  so  much  as  know  that  the  deceased  was  their 
relation.  It  follows  from  this  rule,  that  if  the  heir  at  law,  or  next 
of  kin,  who  survived  but  one  moment  the  person  to  whom  he  had 
right  to  succeed,  happens  to  die  immediately  after  him,  without 
having  exercised  or  known  his  right,  he  transmits  it  to  his  heirs. 

3304.  As  for  legacies,  our  usage  gives  to  all  legatees  the  light 
of  transmission  of  pure  and  simple  legacies,  which  may  pass  to 
their  heirs ;  and  if  the  legatee  who  has  survived  the  testator  dies 
before  he  had  knowledge  of  the  legacy,  he  transmits  it  nevertheless 
to  his  heir  in  the  same  manner  as  the  heir  at  law  or  next  of  kin 
transmits  to  his  heir  the  inheritance. 

3305.  There  remains,  then,  no  other  difficulty,  except  in  the 
transmission  of  testamentary  successions ;  and  there  would  remain 
none  even  in  that,  if  the  rule  which  gives  the  right  of  transmission 
to  legatees  when  they  have  outlived  the  testator  had  been  ex- 
tended to  testamentary  heirs  or  executors.  A  rule  so  easy  and  so 
plain  as  this  would  have  put  an  end  to  many  difficulties  which 
still  remain  in  the  principles  of  the  Roman  law  concerning  this 
matter,  and  would  have  removed  inconveniences  therein,  which 
seemed  to  deserve  that  some  provision  should  have  been  made  to 
guard  against  them,  as  well  as  those  relating  to  legatees.  For  if 
it  would  be  hard  for  a  legatee  who  should  die  before  the  executoi's 
accepting  of  the  inheritance,  that  he  could  not  transmit  his  right 
to  his  heirs,  it  would  not  be  less  hard  for  children,  or  other  succes- 
sors of  an  executor,  that  because  he  was  ignorant  of  his  right  to 
the  inheritance,  whether  through  absence  or  for  other  causes,  he 
could  not  transmit  it  if  he  died  in  this  ignorance  ;  and  that  thus  a 
mere  chance  should  distinguish  his  condition  from  that  of  an  ex- 
ecutor who  should  die  after  he  had  known  of  his  right,  although 
he  had  made  no  step  towards  exercising  it  For  he  would  never- 
theless transmit  his  right  to  his  heirs,  if  he  died  within  the  time 
which  the  law  allowed  to  testamentary  heirs  or  executors  for  de- 
liberating, as  has  been  already  observed. 

3306.  It  seems  very  strange  that  by  this  law  the  testamentary 
heir,  who  has  known  his  right,  and  neglected  it,  should  transmit 
to  his  heirs  the  succession  that  was  fallen  to  him ;  and  that  if  the 
same  heir  had  been  ignorant  of  his  right,  he  could  have  trans- 
mitted nothing.     This  inconvenience  might  have  been  sufficient 
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to  justify  a  rale,  which,  at  the  same  time  that  it  removed  the  in- 
convenience, would  have  besides  been  useful  to  put  an  end  to  all 
the  difficulties  of  this  matter.  And  it  is  without  doubt  upon  this 
consideration,  that,  in  one  of  the  provinces  of  France  where  the 
Roman  law  is  most  followed,  they  have  established  it  as  a  rule  or 
custom,  that  the  dead  gives  seizin  to  the  livings  in  what  manner  s(h 
ever  he  succeeds^  whether  by  testament  or  toithout  testament!^  And 
if  this  rule  be  just  in  the  Roman  law  for  legatees,  that  they  should 
have  their  right  at  the  moment  of  the  death  of  the  testator,  what 
injustice  would  there  be  in  it,  if  it  should  take  place  likewise  for 
the  testamentary  heirs  or  executors  ?  since  it  is  true  of  the  testa- 
mentary heirs,  as  well  as  of  legatees,  that  they  hold  their  right  by 
the  same  title  of  the  will  of  the  testator,  and  of  the  law  which  au- 
thorizes the  said  will ;  and  that  this  title  is  still  more  favorable  for 
the  said  heirs  or  executors  than  for  legatees,  whom  the  testator 
has  less  considered  than  his  heir  or  executor ;  and,  in  a  word,  that 
the  testament  having  its  effect  by  the  death  of  the  testator,  it  is  at 
the  moment  of  the  said  death  that  the  testamentary  heir  ought  to 
take  the  place  of  him  to  whom  he  succeeds.  And  it  is  also  the 
rale,  that,  at  what  time  soever  afterwards  the  said  heir  or  executor 
accepts  of  the  inheritance,  he  is  considered  as  if  he  had  accepted  it 
at  the  moment  of  the  said  death,  and  is  bound  in  the  same  manner 
for  all  the  charges  that  were  fallen  due  before  he  accepted  the  suo 
cession.** 

3307.  Will  it  be  objected  against  the  transmission  of  an  inherit^ 
ance  in  the  case  where  the  testamentary  heir  died  without  know- 
ing any  thing  of  the  testament,  that  one  cannot  acquire  a  right 
which  he  knows  nothing  of;  and  that,  the  quality  of  heir  or  ex- 
ecutor implying  engagements,  it  is  necessary  for  acquiring  an  in- 
heritance that  the  heir  or  executor  should  know  the  right  which  is 
fallen  to  him ;  and  that  therefore  he,  having  been  ignorant  of  it, 
has  had  no  share  in  the  inheritance,  and  consequently  could  not 
transmit  it  to  his  heirs  ?  But  these  reasons  would  prove  in  the 
same  manner,  that  there  would  be  no  transmission  even  in  succes- 
sions of  intestates ;  and  they  would  prove  likewise,  that  the  lega- 
tees who  had  known  nothing  of  the  legacies  left  them  could  not 
transmit  them  to  their  heirs,  at  least  those  whose  legacies  should 
be  subject  to  some  charges. 

"  See  tlie  customs  of  Bourdeaax  and  country  of  Guienne,  article  74. 

*  See  tiie  fifteenth  artide  of  the  first  section  d  Bain  and  Exeeutan  in  general 
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3306.  Will  it  be  said  that  the  testator  has  oossideied  only  the 
persons  of  his  executors,  aad  not  the  persons  of  thehr  soocessors, 
and  that  therefore,  the  executor  being  dead  without  hairhig  acquired 
the  inheritance,  his  heirs  or  executors  ou^t  to  have  no  share  in 
it?    But  this  reason  would  prove  the  same  thing  as  to  legatees; 
aad  since  it  proves  nothing  witii  respect  to  tiiem,  neither  ought  k 
to  prove  any  thing  with  respect  to  executors.     Thus,  the  only 
natural  effect  of  this  reason  would  be  to  prove,  that,  if  be  who  is 
instituted  heir  or  executor  dies  before  the  testator,  the  institutioii 
does  not  pass  to  his  heirs ;  but  if  the  said  heir  or  executor  sur- 
vives the  testator,  it  would  be  agakuit  his  intention  to  deprive  him 
of  the  right  of  transmission,  since  •every  testator  meaAs,  that,  if 
those  whom  he  institutes  his  heirs  or  executors  do  survive  him,  all 
the  goods  of  the  inheritance  shouJd  be  theirs  in  the  moment  that 
his  death  should  divest  him  of  them.     To  which  we  may  likewise 
add  this  consideration,  which  is  common  both  to  the  executor  and 
to  the  legatee,  that  it  is  not  absokttely  true  that  the  testator  hath 
only  considered  tjieif  persons.    For  it  is  very  usual  for  a  fiimd  to 
institute  his  friend  his  heir  or  executor  in  consideration  of  his  <iiit 
dren,  and  to  leave  a  legacy  to  a  friend  upon  the  same  motive ;  so 
that  the  transmission  in  these  cases  is  agreeable  to  tfie  intention 
of  tiie  testator.    But  even  in  the  cases  wh^e  the  intention  of  the 
testator  is  confined  to  the  sole  person  of  the  executor  and  legatee, 
the  right  of  transmission  is  not  therefore  the  less  comprehended  in 
ibe  disposition  of  the  testator.     For  it  is  for  the  interest  of  the 
exeentor  and  of  the  legatee,  that  the  goods  which  come  to  them 
by  a  testament  should  pass  to  the  use  of  their  affairs,  whether  it 
be  to  acquit  their  debts,  or  for  other  uses,  which  cannot  be  done 
except  by  the  right  of  transmission.     Thus,  it  may  be  said  that» 
the  right  of  transmission  being  founded  on  all  these  principles  of 
equity,  it  was  not  so  much  a  favor  done  to  the  legatees  in  Ihe 
Roman  law,  as  an  act  of  justice,  in  giving  them  the  right  of  trans- 
mission, although  they  should  happen  to  die  before  they  knew 
any  thing  of  the  legacy ;  and  that  the  same  justice  mtf^  be  like- 
wise ext^ided  to  testamentary  hdis  or  executors  without  any 
inconvenience. 

3309.  It  seems  reasonable  to  oondude  from  all  these  reflections, 
that,  since  neither  natural  equity  nor  reason  renders  the  condition 
of  the  testamentary  heir  worse  than  that  of  the  legatee,  it  would 
have  been  just  to  have  made  it  equal  as  to  the  right  of  transmis- 
sion ;  and  that  the  rule  which  should  have  ordered  it  so*  beiag 
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foooded  on  principles  so  natnial  as  these,  would  have  been  mnoh 
moie  nsefnl  than  the  sereral  snbtilties  which  one  meets  with  in 
this  matter,  as  well  as  in  others  of  the  Roman  law.  So  that  it 
would  have  been  convenient  that  the  role,  the  dead  gives  seizin 
to  the  Utrif^j  had  been  made  common  tfarongfaoat  in  sucoes»ons 
by  testament,  as  well  as  those  without  testament,  as  we  have  seen 
that  it  is  in  one  of  the  provinces  of  France  where  the  Roman  law 
is  most  in  use,  and  where  they  have  very  pnidently  judged^  that  it 
is  moch  more  useful  to  establidi  transmission  without  distinction 
in  aU  sorts  of  sncoessions,  whether  it  be  an  heir  tiiat  succeeds  by 
testament,  or  without  testament,  whether  he  knew  of  his  right,  or 
died  before  he  knew  any  thing  of  it,  than  to  introduce  distinctions 
Ml  of  inconvenaenoes  wvtiiout  any  advantage,  and  serving  for  no 
other  use  than  to  give  occasion  to  many  lawsuits.  It  is  without 
doubt  upon  these  considerations,  that,  although  this  particular 
custom  in  one  province,  which  is  governed  by  the  written  law, 
seems  to  uisinuate  tiiat  in  the  others  they  follow  the  Roman  law, 
yet  some  authors  have  thought  that,  the  maxim,  thai  the  dead 
gives  seizin  to  the  Imng*,  is  become  universal  throughout  the 
whole  kingdom  in  testamentary  successions,  as  well  as  in  sucoes* 
sions  of  intestates. 

3310.  It  is  to  be  remarked  on  this  matter  of  transmission,  that 
it  containB  some  particular  rules  which  would  be  of  necessary  use, 
even  although  Iransmission  should  take  place  in  testamentary  sue* 
cessions ;  as,  for  example,  that  which  concerns  the  transmission  of 
conditional  dispositicms:  and  that  there  are  also  other  rules  which 
relate  to  the  transmission  of  legal  successions,  such  as  those  which 
are  explained  in  the  first  articles,  which  regard  in  general  the 
nature  of  transmission. 

3311.  All  these  several  sorts  of  rules  shaU  be  explained  in  this 
section,  and  diaU  take  in  every  thing  that  belongs  to  this  matter 
of  transmission.  But  seeing  the  use  of  rules  and  principles  is 
much  fiacilitated  by  the  application  of  them  to  the  particular  cases 
to  ^^ch  they  may  agree,  and  that  we  have  been  obliged  to  ex- 
plain many  cnT  these  cases  in  the  ninth  section  of  the  titie  of  Leg^ 
octe^,  the  reader  may  be  pleased  to  have  recourse  to  that  section 
at  the  same  time  that  he  reads  this. 

Art.  L 

3312.  Definition  of  transmission. —  Transmission  is  the  right 
which  heirs  or  executors,  or  legatees,  may  have  to  convey  down 

36* 
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to  their  successors  the  inheritance  or  legacy  which  belongs  to  than, 
in  case  they  die  before  they  have  exercised  their  right.^ 

IL 

3313.  To  what  Dransmission  is  limUed.  —  It  results  from  the 
definition  explained  in  the  preceding  article,  that  when  the  heir  (» 
executor  has  entered  upon  the  inheritance,  and  the  legatee  has 
received  the  legacy,  it  is  not  any  longer  by  the  transmission  that 
their  right  passes  to  their  heirs,  but  barely  by  succession,  in  the 
same  manner  as  their  other  goods.^  For  transmission  is  under- 
stood only  of  the  right  which  the  heir  or  executor,  or  legatee,  may 
have  to  convey  to  his  heirs  a  right  which  he  himself  had  never 
exercised,  and  which  may  have  been  altogether  unknown  to  him, 
as  will  be  seen  in  the  sequel  of  this  section. 

IIL 

3314.  Transmisnon  takes  Place  when  the  Biffht  is  acqmred,^ 
The  heir  or  executor  and  the  legatee  have  this  in  common,  that 
both  the  one  and  the  other  have  the  right  of  transmission,  at  the 
same  time  that  the  right  to  the  inheritance,  or  to  the  legacy,  vests 
in  them.  For  having  at  that  time  their  right  in  their  own  pa- 
sons,  it  is  a  consequence  thereof,  that  they  should  transmit  it  to 
their  heirs,  even  although  they  themselves  should  die  before  they 
had  received  any  thing,  tlie  one  of  the  inheritance,  or  the  otbor 
of  the  legacy ;  as,  on  the  contrary,  if  when  they  die  they  had  no 
manner  of  right  in  their  own  persons,  they  could  transmit  nothing 
to  their  successors.* 

IV. 

3315.  T%e  Transmission  depends  on  the  Condition  in  which  the 
Bight  is  at  the  Time  of  the  Death. —  It  follows  from  the  preced- 
ing articles,  that,  when  the  question  is  about  the  right  of  trans- 
mission, it  is  necessary  to  consider  in  what  condition  the  right  of 
the  heir  or  executor,  or  that  of  the  legatee,  was  at  the  time  of 
his  death.  And  this  depends  on  the  rules  which  shall  be  ex- 
plained hereafter.^ 

*  L.  7,  inf.  C,  dejure  ddUt,    See  the  preamble  of  this  section. 

^  This  is  a  oonsequenoe  of  the  definition  of  the  right  of  transmission. 

®  See  the  following  article,  as  also  the  eighth  and  tenth  articles.  See,  in  relatioD  to 
this  article  and  those  that  follow,  the  sixth  and  the  other  following  articles  of  the  nioth 
section  of  Legaam, 

^  This  is  a  consequence  of  the  preceding  articles. 
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V. 

S316.  There  is  no  Transmissum  if  the  TestamewUury  Heir  or 
Legatee  dies  before  the  Testator.  —  There  is  likewise  this  common 
to  the  testamentary  heir  and  to  the  legatee,  that  although  their 
rights  have  the  testament  for  their  title,  yet  nevertheless,  if  it  hap- 
pens that  they  die  before  the  testator,  although  after  making  the 
testament,  there  is  in  that  case  no  transmission ;  for  the  testament 
was  not  to  have  its  effect  but  by  the  death  of  the  testator.  So 
that  when  their  death  precedes  that  of  the  testator,  they  have  no 
right,  and  consequently  do  not  transmit  any  thing.*  And  there 
would  be  still  less  ground  for  transmission  if  the  testamentary 
heir  or  legatee  were  already  dead  before  the  testament  was  made, 
it  being  possible  that  the  testator  knew  nothing  of  the  death.' 

VL 

3317.  T%e  Institution  and  the  Legacy  may  be  conceived  in  Terms 
which  make  them  to  pass  to  the  Heirs. —  We  may  add,  as  another 
rule  that  is  common  to  testamentary  heirs  and  to  legatees,  that  if 
the  testator  had  conceived  his  dispositions  in  such  terms  as  to 
show  that  it  was  his  will,  that,  in  case  his  heir  or  executor,  or  his 
legatees,  should  chance  to  die  before  their  right  fell  to  them,  the 
said  right  should  pass  to  their  children,  or  in  general  to  their  heirs ; 
such  a  disposition  would  have  its  effect,  not  so  much  by  the  right 
of  transmission,  as  by  the  proper  right  of  the  said  children  or  heirs 
of  the  testamentary  heir  or  legatee,  who  would  in  this  case  be 
called  by  the  testator  by  way  of  substitution  to  the  others.' 

VII. 

3318.  The  Acceptance  of  the  Inheritance  gives  the  Right  of  TranS' 
mission.  —  If  he  who  is  instituted  heir  by  a  testament,  having  ac- 
cepted of  the  inheritance,  should  chance  to  die  before  he  touched 
any  thing  thereof,  he  would  transmit  to  his  heirs  the  right  to 

*  Fto  non  scriptis  Bimt  iis  nlicta  qui  vito  teetaton  decednnt  Ex^^2d  3,  Ivn.  Cds 
eaductoB. 

^  L.  4^  D.dehii  qua  pro  non  maript, 

s  Since  the  will  of  the  testator  holds  the  place  of  a  law,  nothing  would  hinder  snch  a 
dispoaition  from  haying  its  effect.  And  we  have  set  down  this  rale  here,  because  it  is  a 
precaution  nsed  by  man  j  for  prerenting  the  erents  which  make  the  transmission  to  cease, 
b J  taking  care  to  have  added  to  the  dispositions  of  testators,  when  it  is  their  will  that  it 
should  be  so,  some  expression  that  may  hare  this  effect  to  make  the  inheritance  or  the 
legacy  to  pass  to  the  successors  of  the  testamentary  heir  or  legatee,  in  their  defiuilt;  as 
is,  for  example,  this  expression,  that  the  testator  gives  to  such  a  one  and  his  heiiB. 
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gather  in  the  effects  belonging  to  it  For  by  his  ac^eeptance  of  it 
he  had  acquired  the  qnaiity  of  heir,  and  the  right  to  the  inherit- 
ance>  Thos  this  light,  as  well  as  ail  the  others  whioh  he  might 
have,  would  pass  to  his  heirs,^  and  that  with  moeh  more  reason 
than  in  the  case  of  the  rule  that  follows. 

VUL 

3319.  l%e  Testamentary  Heir  who  dies  within  the  Time  for  de* 
liberating'  transmits  his  Right.  —  If,  during  the  tune  that  the  law 
gives  the  testamentary  heir  to  deliberate  in  whether  he  will  accept 
or  refuse  the  succession,  he  happens  to  die  without  having  done 
any  one  act  as  heir,  he  knowing  of  the  testament,  whether  it  he 
that  he  was  really  deliberating  about  it,  or  that  be  had  not  in  any 
manner  explained  his  mind  therein,  but  only  that  he  had  not  re- 
nounced the  inheritance ;  the  law  presumes  from  his  silence  that 
be  was  deliberating,  and  he  transmits  his  li^t  to  his  heirs,  who 
may  in  their  own  right  accept  the  inbaitance  or  renounce  it.^ 

Bemarks  on  the  Preceding  Article. 

3320.  We  have  not  set  down  in  the  article  that  which  is  said  in 
the  text  cited,  that  the  heirs  of  the  heir  have  no  more  time  for  de- 
liberating than  what  remained  to  the  deceased.  For  if  there  re- 
mained only  two  or  three  days,  or  so  little  tnne  that  it  was  not 
possible  for  them  to  exercise  their  rights,  equity  would  require  that 
they  should  have  a  longer  delay.  And  as  it  is  not  agreeable  to 
our  usage  to  be  so  very  rigorous  in  such  like  cases,  it  would  seem 
just  to  grant  unto  them  the  same  delay  that  the  ordinance  of  1667, 
tit.  7,  art  1,  gives  to  heirs  to  deliberate  in,  seeing  that  delay  is 
only  forty  days  after  the  inventory. 

3321.  We  have  mentioned  in  this  article  only  the  case  where 
the  testamentary  heir  knew  of  the  testament,  and  died  within  the 
time  allowed  by  the  law  for  deliberating ;  and  have  said  nothing 
of  the  case  where  the  heir  who  knew  of  the  testament  had  let  the 
time  for  deliberating  slip,  without  making  any  declaration,  and 
died  after  the  said  time  was  expired.  For  although  by  the  Roman 
law  that  heir  did  not  transmit  his  right  to  his  heirs,*  yet  our  usage 
seems  to  be  opposite  to  that  rigor. 

3322.  And  seeing  by  the  ordinance  of  1667  the  delay  for  de- 


^  See  the  first  article  of  tbe  third  lection,  In  what  Marnier  a  Sueoemtm  it 

Jj*  87|  //■  OS  00^*  va  om.  h/xnoL 
1  L,  19,  C.  dtjwn,  ddSb,  •  L,  19,  C.  dkjwn  dd&. 
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liberating  is  only,  as  has  been  already  mentioned,  of  forty  days 
after  the  inventory,  whereas  by  the  Roman  law  they  had  whole 
years  to  deliberate  in,  and  that  this  time  of  forty  days  would  be 
too  short  a  time  to  take  away  the  right  of  transmission,  it  does  not 
suit  with  our  usage,  as  has  been  likewise  already  taken  notice  of^ 
to  observe  this  rigor  in  the  cases  of  non-performance  of  that  which 
ought  to  be  done  within  a  certain  space  of  time,  unless  there  were 
some  equity  in  the  strict  observance  of  the  said  rigor :  as,  for  ex- 
ample, to  exclude  one  who  had  a  right  to  dissolve  a  sale  by  virtue 
of  a  power  or  equity  of  redemption,  and  who  should  not  come 
within  the  time  iSx^  for  bringing  the  action  for  that  purpose. 
Thus,  the  heir  and  his  successor  would  be  always  received  to  exer- 
cise their  right,  and  would  not  be  refused  all  such  delays  as  should 
appear  to  be  just  and  necessary.^ 

3323.  But  if  the  testamentary  heir  should  chance  to  die  before 
he  knew  of  his  right,  would  he  transmit  it  to  his  successor,  whether 
he  died  within  the  time  allowed  for  deliberating,  or  after  the  said 
time  ?  It  might  be  urged  in  favor  of  the  transmission,  that  as  in 
the  Roman  law  the  heir  who  knew  of  his  right  did  not  transmit 
it,  if  he  died  without  declaring  his  mind,  having  let  the  time  pass 
which  the  law  allowed  him  for  deliberating,  as  has  been  just  now 
observed,  so  it  would  seem  to  follow,  by  the  rule  of  contraries, 
that  this  time  ought  not  to  run  against  the  heir  who  should  die 
without  knowledge  of  his  right ;  in  the  same  manner  as,  in  the 
Roman  law,  the  time  given  to  the  heir  at  law  to  demand  the  pos- 
session of  the  goods  lltat  were  fallen  to  him  did  not  run  against 
the  heir  who  was  ignorant  that  the  successioa  was  fallen  to  him.* 
And  if  it  is  just  to  grant  a  delay  to  the  living  heir,  who  was  igno- 
rant of  his  right,  although  the  time  regulated  by  the  law  be  ex- 
pired, as  that  delay  is  granted  by  an  express  rule  of  the  ordinance 
of  1667,  tit  7,  art.  4,  is  it  not  as  equitable  to  grant  to  the  succca* 
8or  of  this  heir,  who  begins  to  know  the  right  of  the  deceased,  the 
same  delay  which  would  have  been  granted  to  the  deceased,  had 
he  been  in  a  condition  to  demand  it  ?  And  as  it  has  been  found 
just  in  the  Roman  law,  that  the  heir  who  knew  of  his  right,  and 
died  within  the  time  allowed  for  deliberating,  should  transmit  it  to 
his  successors,  although  he  had  done  nothing  to  show  his  accept- 
ance of  the  inheritance,  provided  only  that  he  had  not  renounced 

^  See  theordioflnoeof  1667,  tit  7,  art.  4. 

*  L.%D.  qw  ordo  in  htm.  po§g.  tervd.; — /.  8,  C  qtd  adau  ad  Aon.  po$$en*  p9t$. 
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it ;  may  it  not  be  said  of  the  heir  who  dies  in  ignorance  of  his 
right,  that  the  time  for  deliberating  ought  not  to  run  against  him  ? 
And  it  having  been  impossible  for  him  to  deliberate,  some  time 
for  deliberating  ought  not  to  be  refused  to  his  successor.  From 
whence  it  follows,  that  the  transmission  to  this  successor  is  as  just 
as  that  to  the  heir  of  him,  who,  having  known  his  right,  had  neg- 
lected it  to  the  time  of  his  death,  which  happened  within  the 
time  allowed  for  delibemting,  and  who  did,  nevertheless,  transmit 
the  succession  to  his  heirs,  according  to  the  rule  explained  in  this 
article. 

3324.  The  reader  may  join  to  these  considerations  the  reflec- 
tions which  have  been  made  on  this  subject  in  the  preamble  of 
this  section,  and  particularly  that  which  has  been  remarked  touch- 
ing the  sentiment  of  those  who  think  that  it  is  at  present  the  gen- 
eral usage  of  the  kingdom,  that  the  rule,  the  dead  gives  seizin  to  ike 
livings  extends  to  testamentary  successions. 

IX. 

3325.  When  the  Institution  or  SubstiMion  of  an  Bebr  is  OmdU- 
tionalf  he  has  no  Right  to  transmit^  unless  the  QmdUion  be  come  to 
pass. — If  an  institution  of  a  testamentary  heir,  or  a  substitution, 
was  conditional,  and  the  condition  not  being  come  to  pass  at  the 
time  that  the  succession  fell,  or  that  the  substitution  could  have 
taken  place,  the  heir,  or  the  person  substituted  to  him,  should  hap- 
pen to  die ;  as  he  would  have  had  no  right  himself,  so  he  could 
transmit  nothing  to  his  heir.  Thus,  for  example,  if  a  testator  had 
instituted  or  substituted  one  of  his  relations  or  friends,  on  con- 
dition that  he  had  children,  or  in  case  he  were  married,  his  death 
happening  before  the  condition,  whether  before  or  after  the  sac- 
cession  fell,  or  the  substitution  could  take  place,  would  have  an- 
nulled in  his  person  all  use  of  the  right  to  inherit  the  succession, 
and  to  transmit  it."^ 

X. 

3326.  Transmission  of  a  Legacy  thai  is  Pure  and  Simple.  —  As  to 
the  legatee,  if  the  legacy  is  pure  and  simple,  that  is,  without  condi- 
tion, his  right  vests  in  him  at  the  time  of  the  testator's  death,  as  is 

■  4  9,  Itut,  de  hoeredL  iruL  It  is  the  natare  of  oonditions,  that  what  depends  on  them 
ghonld  have  its  effect  or  remain  nnll,  according  as  tfaey  happen  or  not  happen.  See  the 
fint  article  of  the  eighth  section. 
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explained  in  its  place:"  and  if  be  chanoea  to  die  before  be  has 
demanded  or  even  known  of  his  legacy,  he  transmits  his  right  to 
his  heirs.^ 

XL 

3327.  Tra$um%ssum  of  a  CondUional  Legacy.  —  If  the  legacy 
was  conditional,  that  is,  if  it  depended  on  the  event  of  a  condition, 
the  right  would  not  vest  in  the  legatee  till  after  the  condition  had 
happened ;  and  if  the  legatee  died  before,  as  he  had  no  right  to  the 
legacy  himself,  so  he  would  transmit  none  to  his  heir.  And  al* 
though  the  condition  should  afterwards  come  to  pass  after  the 
death  of  this  legatee,  yet  this  event  would  be  useless  to  his  heir. 
Thus,  for  example,  if  a  testator  had  left  a  legacy  on  condition  that 
his  heir  should  die^  without  children,  and  it  happened  that  the  leg- 
atee died  before  the  heir,  who  afterwards  died  without  children, 
this  event  would  be  useless,  both  to  the  legatee  who  was  ahready 
dead,  and  to  his  heir,  to  whom  he  had  not  transmitted  any  right, 
he  having  bad  none  himself.' 

XIL 

332S.  Transmission  of  a  Legacy  to  an  Uncertain  Day.  —  As  there 
are  legacies  which  are  made  to  uncertain  days,  and  which  are  con- 
ditional, as  has  been  explained  in  its  place,<i  these  sorts  of  legacies 
are  of  the  same  nature  with  those  which  depend  on  other  sorts  of 
conditions :  and  as  to  what  concerns  the  right  of  transmission,  they 
are  regulated  in  the  same  manner  as  other  conditional  legacies.' 

*  See  the  preamble  of  this  secdoiii  and  the  fint,  second,  and  Uiiid  artides  of  the  ninth 
»edon  of  LegadeB. 

"  Z).  5,  f  1,  D.  quand.  dies  legal,  vd  fddc  ced. ; — L  tin.  \  1,  inf,  (7.  de  cad.  toU, ; — L  5, 
^-  quand.  dies  legal,  vdfid.  ced. 

'  L.A\,D.de  oond.  et  dan.; — /.  59,  eod  See  the  fourth  and  eleventh  articles  of  the 
ttinth  section  of  Legacies,  It  is  necessary  to  remark  on  this  article  tiie  diffbienoe  which 
the  laws  make  between  conditions  in  testaments  and  those  of  covenants.  The  difference 
eoiuistg  in  this,  that  in  the  dispositions  of  testators  there  is  only  the  testator  himself  who 
relates  the  effect  of  his  disposition ;  and  if  it  does  not  expressly  comprehend  the  heirs 
of  him  in  whose  favor  the  disposition  is  made,  it  is  limited  to  his  person,  that  is,  if  the 
right  is  not  acquired  to  that  person  during  his  life,  he  can  transmit  nothing  of  it  to  his 
heir.  Bat  in  covenants  there  are  two  persons,  who  treat  both  for  themselves  and  for  their 
heirs,  if  they  are  not  excepted.  Thus  the  effect  of  conditions  in  covenants  passes  to  the 
hein.    See  the  thirteendi  article  of  the  fourth  section  of  Covenants, 

'I  See  the  twelfth  and  thirteenth  articles  of  the  eighth  section. 

'  This  is  a  consequence  of  the  nature  of  these  legacies,  which,  being  conditional,  are  not 
transmitted,  except  in  the  case  that  the  condition  be  come  to  pass  before  the  death  of  the 
Icgttee,  as  has  been  said  in  tiie  preceding  article. 
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xni 

3329.  T^  Rules  of  Trammissum  map  b^appUed  to  Snibitiimtunu^ 
and  to  Fiduciary  Bequests. — The  rules  which  concern  the  right  of 
transmission  for  testamentary  heirs  and  legatees  may  be  applied 
to  those  who  are  substitnted  to  them,  and  to  those  for  whose  ac- 
ooitnt  any  thing  is  devised  in  trust  to  others,  whether  it  be  the 
whole  inheritance,  or  some  particular  thing,  which  the  heir  or  a 
legatee  had  been  charged  to  restore  to  them,  acoording  as  these 
rules  may  be  applicable  to  tbem.  Which  it  is  easy  to  discern,  and 
therefore  noways  necessary  to  repeat  the  same  rules  with  regard 
to  them.  Thus,  when  a  testakor  hath  svbetitated  to  his  heir  an- 
other heir,  to  succeed  to  him  in  case  the  first  either  could  not  or 
would  not  accept  the  snccesiioii;  or  haa  obliged  his  hdr  to 
restore  the  inheritance  to  another  person  when  the  said  heir  shall 
die ;  or  a  testator  hath  charged  his  heir  or  a  legatee  with  a  som 
of  money  in  trust,  or  with  other  things  which  ought  to  pass 
after  their  death,  or  within'  a  certain  time,  to  other  persons :  in  all 
these  cases  the  persons  substituted,  and  the  persona  for  whose  ac- 
count the  fiduciary  bequest  is  made,  surviving  those  after  whom 
they  are  called,  and  happening  to  die  afterwards  before  they  knew 
and  exercised  their  right,  or  before  the  event  of  the  oonditions,  if 
there  were  any,  transmit  or  do  not  transmit  their  right  in  the  same 
manner,  and  acccMrding  to  the  same  rules,  which  have  been  just 
now  explained  for  heirs  and  legatees." 


SECTION  XI. 

OF  THE  EXECUTION  OF  TESTAMENTS. 

3330.  The  execution  of  testaments  is  naturally  the  duty  of  the 
testamentary  heirs,  who,  remaining  masters  of  the  goods,  are  bound 
for  all  the  charges.  And  the  legatees,  on  their  part,  and  all  the 
other  persons  interested  in  the  execution  of  the  testaments,  have 
the  liberty  to  look  after  it,  and  to  procure  the  execution  of  what 
concerns  themselves.  But  seeing  there  are  some  dispositions  of 
testators,  the  execution  of  which  depends  solely  on  the  integrity  of 
the  testamentary  heir,  and  that  those  very  dispositions,  of  which  the 
parties  concerned  may  sue  for  the  execution,  may  remain  with- 
out effect,  either  by  reason  of  the  death  or  absence  of  such  parties, 
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or  by  ibe  knavery  of  the  fatir»  or  for  other  causes,  care  has  been 
taken,  by  the  use  of  exeoators  of  testaments,  to  have  the  wills  of 
testators  aocnmidished  without  any  regard  to  the  honesty  or  knav- 
ery of  their  testamentary  heirs. 

3331.  In  the  Roman  law  we  see  very  few  examples  of  the  case 
where  the  testator  commits  to  other  persons  than  to  the  testamen- 
tary heir  himself  the  execution  of  his  dispositions ;  and  we  do  not 
find  there  any  rule  which  hath  established  in  general  the  use  of 
executors  of  testamaits,  who  are  charged  with  the  entire  execution 
of  the  testament;  whereas  the  use  of  executors  of  testaments  is  so 
much  approved  and  ietvored  by  our  customs  in  France,  that  they 
ordain  all  the  movable  goods  of  the  succession  to  be  put  into  the 
hands  of  those  to  whom  the  testator  commits  this  function ;  and 
for  this  reason  the  executors  are  obliged  to  make  an  inventory  of 
the  goods,  and  the  heir  ought  to  be  called  to  assist  at  the  making 
of  it;  or  the  testator  may,  if  he  pleases,  when  he  names  an  execu- 
tor, ordain  a  certain  sum  of  money  to  be  put  into  his  hands,  for  • 
executing  the  dispositions  which  he  shall  commit  to  his  care. 

3332.  Although  these  dispositions  be  not  common  to  all  the 
castoms,  and  in  many  of  them,  as  well  as  in  divers  places  which 
are  governed  by  the  written  law,  there  is  little  or  no  use  of  ex- 
ecutors of  testaments;  yet  seeing  it  is  everywhere  free  for  testa* 
tors  to  name  them,  and  that  in  general  due  care  ought  to  be  taken 
for  the  execution  of  testaments,  we  shall  explain  in  this  section 
what  is  easential  to  this  matter,  and  what  may  be  gathered  froiQ 
the  Roman  law  concerning  it. 

Art.  L 

3333.  The  First  Security  far  the  Execution  of  Testcmenis  isy  that 
they  be  known^  and  deposited  in  some  Public  Place,  —  The  first  pre- 
caution necessary  for  the  security  of  the  execution  of  the  wills  of 
testators  is,  that  the  testaments  or  other  acts  which  contain  their 
dispositions  be  known  to  all  persons  who  have  any  interest  under 
them,  and  that  they  be  deposited  in  some  safe  place,  where  the 
parties  concerned  may  have  free  access  to  them  as  occasion  re« 
quires.  And  it  is  for  this  reason  that  the  testaments  which  are 
sealed  up,  and  kept  secret,  are  opened  in  the  manner  which  has 
been  explained  in  its  place,'  and  that  the  others  remain  in  the 
hands  of  public  notaries,  who  take  down  the  minutes  or  in- 

*  See  the  eighteenth  aqcL  nineteenth  artides  of  the  third  section. 
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structions  thereof,  that  they  may  give  out  attested  copies  thereof 
to  those  persons  whom  the  said  dispositions  of  the  testators  may 
any  way  concern.^  And  there  are  even  some  dispositions  which^ 
for  the  greater  security,  ought  to  be  made  public  in  a  court  of 
justice,  and  enrolled,  that  is,  entered  in  the  public  register,  that 
the  memory  of  them  may  be  preserved.® 

IL 

3334.  7%e  Use  of  ExectOars  of  Testamenis.  —  Seeing  there  aie 
often  dispositions  in  testaments,  the  execution  of  which  depends 
wholly  on  the  integrity  of  the  testamentary  heirs,  and  that  many 
heirs  fail  in  the  performance  thereof,  it  is  free  for  testators  to  com- 
mit to  other  persons  the  execution  of  their  dispositions,  which  they 
are  not  willing  should  depend  altogether  on  their  testamentary 
heirs ;  and  the  persons  to  whom  the  testators  give  this  power,  are 
called  executors  of  testaments.^ 

^  See  the  fifteenth  article  of  the  first  section  of  Partitions  among  cohein  or  coexecolDn. 

*  When  testaments  contain  snbstltations,  the  j  ought  to  be  made  public,  as  shall  be  said 
in  its  proper  place.    See  the  end  of  the  preamble  to  the  third  title  of  the  fifth  book. 

^  In  testamentis  qauedam  scribtmtar,  quos  ad  auctoritatem  dnntaxat  scribentis  refenm- 
tur,  nee  obligationem  pariont.  Haec  autem  talia  sant,  si  te  hieredem  solum  institnam  et 
scribam,  nti  monomentam  mihi  certa  pecania  facias;  nullam  enim  obligatiooem  es 
scriptors  recipit,  sed  auctoritatem  meam  servandam  poteris,  si  velis,  facere.  Aliter  at- 
que  si  cohierede  tibi  dato  item  scripsero;  nam  sive  te  solum  damnavero,  uti  mona- 
mentum  facias,  coheres  tnus  agere  tecum  poterit  familias  erciscunde,  uti  facias,  quoniam 
interest  illius ;  quin  etiamsi  utrique,  jussi  estis  hoc  facere,  invicem  actionem  faab^tis. 
L.  7,  D.  de  ann,  legat.  etjideic.  Si  quia  Titio  decern  legaverit,  et  rogaverit,  ut  ea  resfimat 
MsbtIo  :  Mssviusque  fuerit  mortuus,  Titii  commodo  cedit,  non  hseredis,  nisi  dnntaxat 
nt  ministrum  Titium  elegit.    L.  l7jD.de  leyai.  2. 

Si  testator  designayerit  per  quern  desiderat  redemptionem  fieri  captiyomm,  is  qui  spe- 
cialiter  designatns  est  legati  vel  fideicommissi  habeat  exigendi  licentiam :  et  prt>  ana  ooo- 
sdentia  votum  adimpleat  testatoris :  sin  autem  persona  non  designata,  testator  abeoluie 
tantummodo  summam  legati  yel  fideicommissi  taxaverit,  que  debeat  memorata^  cansie 
proficere,  yir  reyerendlssimus  episcopus  illius  ciyitads  ex  qua  testator  oritur,  habeat  &ciil- 
tatem  exigendi  quod  hujus  rei  gratia  fuerit  derelictnm,  piam  defuncti  propositonif  sine 
nlla  cunctatione,  ut  conyenit,  impletums.    L.  28,  f  1,  C.de  epiac.  et  der. 

We  see  in  the  first  of  these  texts,  that,  for  want  of  a  person  who  might  oblige  the 
testamentary  heir  to  execute  the  will  of  the  testator,  the  heir  is  left  at  liberty  to  do  it  or 
not,  as  he  pleases ;  which  shows  the  use  and  necessity  of  executors  of  testaments. 

It  may  be  remarked  on  the  second  of  these  texts,  that  a  sum  of  money  might  be  pot 
into  the  hands  of  a  legatee,  that  he  might  dispose  thereof  as  executor  of  the  will  of  the 
testator,  which  was  known  to  him,  ut  ministrum. 

As  for  the  third  text,  it  is  necessaiy  to  see  the  sixth  article  and  the  remaik  upoQ  it 

We  see,  in  the  68th  noyel  of  the  Emperor  Leo,  the  use  of  executors  of  testaments :  qui- 
bus  testatores  bona  illomm  existimatione  moti,  testamentarias  de  rebus  snis  prascriptio- 
nes  committunt 

[The  character  of  executor,  as  described  in  this  article,  is  more  applicable,  widi  us  in 
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IIL 

3335.  JExecuHon  of  a  Disposition  committed  to  the  Testamentary 
Heir  J  or  to  another  Person —  The  testator  who  names  several  tes- 
tamentary heirs,  and  who  confides  more  in  one  of  them  than  in 
the  others,  may  charge  him  in  particular  with  the  execution  of 
some  dispositions  of  his  testament,  empowering  him  to  take  out  of 
the  estate  the  fund  which  may  be  necessary  for  the  execution  of 
the  said  dispositions :  and  he  may  likewise  commit  this  care  to  a 
legatee,  or  appoint  some  other  person  for  it,  although  he  should 
give  him  nothing  for  his  trouble,  in  consideration  of  the  quality  of 
the  testator,  and  of  that  of  the  executor,  or  though  he  should  leave 
him  a  legacy  for  his  pains,  as  it  is  lawful  for  him  to  do.* 

IV. 

3336.  Security  for  Conditional  Legacies.  —  If  among  the  lega- 
cies there  were  any  of  them  conditional,  whether  it  be  that  the 
execution  of  the  testament  were  committed  to  one  of  the  testa- 
mentary heirs,  or  to  a  particular  executor  of  the  testament,  the 
fund  for  paying  these  conditional  legacies  would  remain  with  the 
testamentary  heirs,'  they  giving  to  the  legatees  security  for  their 
legacies  according  to  the  circumstances,  as  has  been  explained  in 
its  |^ce.< 

V. 

3337.  Execution  of  Indefinite  Dispositions.  —  The  execution  of  a 
testament  consists  not  only  in  the  payment  of  the  legacies,  and 
acquittance  of  the  other  charges,  which  are  committed  to  the  exr 
ecutor  of  the  testament,  according  as  they  are  regulated  in  the  tes- 
tament ;  but  there  may  be  some  dispositions  whereof  the  destina- 
tion may  depend  on  the  will  of  the  executor,  or  other  person  to 
whom  the  testator  shall  have  referred  it ;  as,  for  example,  if  he  had 

England,  to  what  we  call  an  oveneer  of  a  wUl,  than  to  the  executor.  For  some  testatorst 
having  named  ezecotorB  of  their  willa,  do  also  appoint  some  persons,  whom  thej  have 
a  more  special  trust  and  confidence  in,  to  he  OTerseers  of  their  wills,  that  is,  to  see  to  the 
doe  performaaoe  and  execution  of  all  the  seyeral  dispositions  in  their  wills.  Bat  although 
there  should  be  no  such  overseers  appointed,  jet  it  is  not  much  to  be  questioned,  that  due 
care  will  be  taken  to  oblige  tiie  executors  to  a  strict  performance  of  all  the  dispositions  in 
the  will,  hj  tiie  persons  who  shall  hare  an  interest  in  the  said  dispositions,  and  who  will 
have  die  aid  of  die  law  to  compel  the  executors  to  perform  the  will  of  the  deceased.] 

«  X.  107,  D.  de  Isgai.  1 ; — /.  96,  f  3,  eod.    See  the  texts  cited  on  the  foregoing  article. 

^  See  the  seyenteenth  law,  D.deleg,%  dted  on  tiie  second  article. 

B  See  the  fortj-sixth  article  of  the  eighth  section,  and  the  seventh  article  of  the  tenth 
section  of  Legaam. 


A6  THS   ^TIL   LAW.  [PAUt  IK  BOOK  Itt. 

left  a  snm  of  money  to  be  distributed  to  poor  families,  or  to  re- 
deem  captives,  or  to  be  laid  out  on  other  charitable  works,  withoat 
determining  any  thing  in  particular,  leaving  it  to  the  person 
whom  he  shtdl  have  named  in  his  testaxoent  to  apply  the  charity 
wheie  he  shall  think  it  most  proper.^ 

VL 

8388.  ExecyOtm  ofDUporitiom  which  wre  negteeUd. — U;  the 
testator  having  named  nobody  for  the  execution  of  his  testament, 
the  testamentary  heir  should  fail  to  etoquit  tiie  charitable  legacies 
left  to  some  church  or  hospital,  the  officers  of  justice  might  take 
care  to  see  the  will  of  the  deceased  executed.  But  if  the  l^acy 
were  indefinite,  such  as  that  of  a  sum  of  money  to  be  distributed 
to  poor  people,  the  testator  leaving  the  disposal  thereof  to  his  tes- 
tamentary heir,  he  could  not  be  sued  at  law  for  legacies  of  this 
kind ;  for  he  may  have  acquitted  them  very  honestly ;  and  nothing 
would  oblige  him  to  give  an  account  thereof,  seeing  the  testator 
had  excused  him  firom  doing  it* 

VIL 

3339.  T%e  ExecrOor  is  to  give  an  Account.'^  Seeing  tiie  execa- 
tor  of  the  testament  is  to  discharge  that  function  out  of  the  stock 
of  goods  which  shall  be  put  into  his  hands  either  by  the  testa- 
mentary heir,  or  by  decree  of  a  court  of  justice,  he  is  obliged  to 
give  an  account  how  be  has  disposed  of  the  goods  which  have 
been  put  into  his  hands,  to  produce  acquittances  of  the  legades, 
and  of  the  oth^  charges,  except  as  to  what  the  testator  had  a 
mind  to  trust  to  his  own  integrity,  as  in  the  case  of  the  fifth  arti- 
cle ;  and  he  may  likewise  put  down  in  his  account  the  charges 
which  he  has  been  at  in  executing  the  testament^ 

^  See  the  twenty-eighth  law,  Ood,  de  tpiae»  et  der^  cited  on  the  leoond  srtiQle.  See 
tiie  foUowing  articte,  and  the  xeauA  upon  it 

'  L.  28,  4  1,  C.  de  qntc.  et  detc.  According  to  die  mage  in  Fnnce,  it  Is  the  dntyof 
Ihe  Icing's  coancil  at  law  to  apply  to  the  courts  of  jsstioe  ibr  their  assistance  towards  the 
execation  of  these  sorts  of  dispositions,  if  they  are  negieeted  by  the  testameatvy  hein 
and  by  the  persons  who  ought  to  take  care  of  the  said  dispodtioiis,  such  as  the  goTcreois 
and  administrators  of  hospitals,  the  ecdesiastics  who  are  intrusted  with  the  administra- 
tion of  the  goods  belonging  to  ihe  charohee,  and  other  peraons  who  may  have  any  inte^ 
est  in  the  said  legacies. 

k  Thisisao(mseqtteBeeofthafimotlsiiaftha«K6cstarofatestaiB«nt. 
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TITLE    II. 

OF  AH  UKDUTIFUL  TESTAMENT,  Ain)  OF  DISHBBISON. 

334Q.  The  liberty  wUch  the  ancient  Roman  law  gave  to  parents 
to  disinbmt  their  children  without  any  cause,  as  has  been  ob- 
seryed  in  the  preEeuse  to  this  second  part,'  was  followed  by  so  great 
a  number  of  disherisons,^  that  it  was  found  necessary  to  set  bounds 
to  it,  by  giving  to  the  children  who  should  pretend  to  be  unjustly 
disinherited,  whether  by  their  fathers,  or  mothers,  or  other  ascend- 
ants, the  right  of  complaining  of  those  dispositions  which  were 
called  nndutiful,  because  they  were  contrary  to  the  duty  of  parents, 
which  ties  them  to  leave  their  goods  to  their  children,  who  have 
done  nothing  to  deserve  the  being  deprived  of  them.  And  at  last 
Justinian  regulated  by  an  express  law  the  causes  which  might  de- 
serve disinheriting. 

3341.  They  called  the  action  which  the  Iftw  gave  to  children 
against  the  testaments  in  which  they  were  disinherited  the 
Querela^  that  is,  the  complaint  of  undutifulness ;  and  it  was  per- 
mitted likewise  to  make  such  a  complaint  against  excessive  dona- 
tions  and  marriage  portions  given  to  some  of  the  chUdren,  or  to 
other  persons,  if  the  said  dispositions  were  undutiful,  that  is,  if 
they  did  not  leave  to  all  the  children  their  legitime,  or  child's  part 

3342.  Besides  the  disinheriting,  which  may  be  either  just  or  un- 
just, there  is  another  manner  of  depriving  children  of  the  inher- 
itance,  and  that  ib  by  not  naming  them,  or  making  no  mention  of 
them  in  the  testament,  which  is  called  in  the  Roman  law  preteri- 
tunif  and  is  distinguished  from  an  express  disherison  by  this  differ- 
ence,  that  whereas  a  disherison  may  be  just  if  there  are  just 
eauses  for  it,  preterition  cannot  but  be  unjust,  there  being  no  cause 
sssigned 

3343.  To  soften  what  a  complaint  of  undutifulness  might  con- 
tain in  it  that  might  be  injurious  to  the  memory  of  the  testator, 
they  gave  to  this  complaint  in  the  Boman  law  the  pretext  of  a 
presumption  that  the  testator  had  not  the  free  use  of  his  reason, 
and  that  it  was  for  want  of  his  right  senses  that  he  made  such  a 
disposition.®  Sut  in  our  usage  we  do  not  observe  this  precau- 
tion, and  we  charge  the  testatcnr  very  freely  with  inhumanity,  in- 

*  8oe  the  pnlace,  no.  7.  ^  L.l^D.dewof.tett.  ^  L,%D.dewoff.tiaL 

37  • 
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justice,  and  hardship,  or  with  having  been  influenced  by  passion, 
and  the  instigations  of  a  mother-in-law,  or  of  some  other  persons. 
3344.  The  same  equity  which  made  the  complaint  of  children 
to  be  received  against  the  undutiful  testaments  of  their  parents, 
made  likewise  the  complaints  of  fathers  and  mothers,  and  other 
ascendants,  to  be  received  against  the  testaments  of  their  children, 
who  deprived  them  of  their  successions  without  just  cause,  whether 
by  expressly  disinheriting  them,  or  passing  them  by  without  taking 
any  manner  of  notice  of  them  in  their  testaments. 


SECTION    I. 

OF   THE   PERSONS   WHO   MAT   COMPLAIN  OF   A  TESTAMENT,  OR   OTHER 

UNDUTIFUL   DISPOSITION. 

3345.  We  shall  not  insert  in  this  section  that  law  of  the  Ro- 
mans which  allowed  bastard  children  to  complain  of  the  ondn- 
tifulness  of  the  testament  of  their  mothers.*  For  in  France 
bastards  are  incapable  of  all  legal  successions,  as  has  been  ob- 
served in  its  place.^ 

3346.  It  is  to  be  remarked,  that  we  ought  not  to  reckon  among 
the  children  who  are  allowed  to  complain  of  their  not  being  in- 
serted in  the  testaments  of  their  fathers,  and  other  ascendants, 
daughters  who  have  renounced  their  right  to  the  successions:  for 
seeing  they  cannot  succeed  to  one  who  dies  intestate  whUe  there 
are  male  children,  or  any  descended  of  males,  there  is  no  obliga* 
tion  to  call  them  to  the  succession  by  testament* 

Art.  L 

3347.  Oiildren  ccmnot  be  disinherited  wUhowL  a  Just  Cause. — 
Testators  who  have  children,  or  other  descendants,  whom  the  law 
calls  to  succeed  to  them  if  they  die  intestate,  according  to  the 
rules  which  have  been  explained  in  their  place,*  cannot  disinherit 
them,  unless  they  have  some  one  of  the  causes  which  shall  be  ex- 
plained in  this  title.^ 

*  £.  29,  4  1,  D.  de  inoff.  testam. 

^  See  the  eighth  article  of  the  second  section  of  Bars  and  Executors  in  general. 

*  See  the  remark  on  the  first  article  of  the  second  section,  In  whai  Maamer  OMnm  smc- 
oeed. 

'  See  the  second  section,  In  what  Manner  OiUdren  succeed. 

^  Nov.  I,  in prcef.  \2\—l.l,D.de  inoff.  testam. ;  —  Nov.  115,  c.  3.    See  the  first,  sec- 
ond, and  third  articles  of  the  second  section. 
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IL 

3348.  Neither  FatherSy  nor  Mothers,  nor  other  Ascendants.  —  The 
testators  who  have  no  children,  and  who  are  survived  by  their 
fathers,  or  mothers,  or  other  ascendants,  cannot  disinherit  them, 
unless  for  some  one  of  the  causes  which  shall  be  likewise  explained 
in  this  title.® 

III. 

3349.  PreterUion  of  Children  hath  the  same  Effect  as  Disherison 
without  Cause.  —  If  a  father,  or  other  ascendant,  without  expressly 
disinheriting  one  of  his  children,  makes  no  mention  of  him  in  his 
testament ;  this  silence,  which  is  called  preterition,  is  considered  in 
the  same  manner  as  disherison  which  has  no  cause.^ 

IV. 

3350.  And  also  the  Preterition  of  Parents.  —  The  preterition  of 
parents  in  the  testaments  of  their  children,  to  whom  they  have  a 
right  to  succeed  if  they  die  intestate,  if  there  are  no  descendants 
to  exclude  them  from  the  succession,  hath  the  same  effect  as  the 
preterition  of  children  in  the  testaments  of  their  fathers.  For  al- 
though, by  the  order  of  nature,  parents  are  not  called  to  succeed  to 
their  children,  and  ought  not  to  expect  this  sorrowful  succes* 
sion;  yet  it  is  just  that,  if,  contrary  to  this  order,  the  parents 
survive  their  children,  they  should  not  be  deprived  of  their  in- 
heritance.* 

V. 

3351.  Parents  caimnot  disinherit  their  Children^  although  they  leave 
them  their  ChildPs  Part  by  other  Dispositions.  —  Although  a  testator 
who  has  children  leave  them  their  legitime  or  child's  part  by 
some  donation,  legacy,  or  other  disposition ;  yet  he  may  not  disin- 

^  Omnibiu  tain  parendbna  qnam  liberis  de  inofflcioso  licet  dispntare.  Z.  1,  Z>.  de  inoff* 
<otom.  Nam  etsi  parentibiu  non  debetar  filiomm  haereditas,  propter  Totnm  parentanif  et 
natoralem  erga  fiUot  caritatem ;  tmbato  tamen  ordine  mortalitatU,  non  minus  paientibiui 
qnam  liberis  pie  relinqui  debet    L.  15,  2>.  cie  inoff.  teitam. 

Sancimns  non  licere  liberis  parentes  suos  prsterire,  aat  qnolibet  modo  a  rebus  propriis, 
in  quibus  babent  testandi  lioentiam,  eos  omnino  alienare :  nisi  cansas  quae  ennmeravimus 
in  sois  testamentis  spedaliter  nominaverint.  Nov.  115,  c  14.  See  the  fourth  article  of 
the  second  section. 

^  Hajus  verbi  de  inoffidoto  tettamento  vis  ilia  est,  docere  immerentem  se,  et  ideo  in- 
<ligne  pnOeritum,  Tel  etiam  exhsBreditatione  summotum.  L.  5,  D.  de  inoff,  tettam.;  — 
1 8,  ftxi; — iy^.  115,  c.  3.    See  the  texts  quoted  on  the  first  article. 

*  See  the  texts  dtod  upon  the  first  article,  as  also  upon  the  third  article. 
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herit  them  by  his  testament,  or  pass  them  by  without  taking  any 
notice  of  them  therein.  But  he  ought  to  institute  them  heirs  or 
executors  in  his  testament,  unless  he  mentions  therein  some  just 
causes  for  disinheriting  them/ 

Remarks  on  the  Preceding  Article. 

3352.  It  may  be  remarked  on  the  text  cited,  that  the  interpreters, 
even  the  most  skilful  among  them,  have  been  of  opinion  that  the 
meaning  thereof  is,  that,  to  make  the  testament  of  a  father  valid,  it 
is  necessary  that  what  he  leaves  to  his  children  sfaoold  be  given 
them  by  way  of  institution ;  and  that  otherwise  the  testament  in 
which  their  filial  portion  or  child's  part  is  left  them  without  the 
quality  of  heir  would  be  null.  And  this  opinion  is  so  universal, 
that  it  passes  for  a  rule ;  although  it  be  certain  that  the  author  of 
those  extracts  which  are  commonly  called  authentics,  taken  out  of 
the  novels  of  Justinian,  and  which  are  inserted  in  iSie  placed  of  the 
Code  to  which  they  have  relation,  seems  not  to  have  midenstood 
this  text  in  that  sense.  For  in  the  authentic  Non  Hcet  C.  de  Ub. 
prceter.^  which  is  taken  from  thence,  he  has  made  no  mention  of 
the  necessity  of  leaving  the  filial  portion  to  the  children  by  way  of 
institution :  which  he  ought  not  to  have  failed  to  do,  if  it  had  been 
his  own  opinion ;  seeing  in  the  authentic  Novissima  G  de  inoff.  tes^ 
tam.j  taken  out  of  the  eighteenth  novel,  chap.  1,  he  had  been  care- 
ful to  insert  in  it  what  was  ordained  by  the  said  novel,  that  the 
filial  portion  might  be  left  to  them,  not  only  by  way  of  institotioii, 
but  also  by  a  bare  legacy  or  a  fiduciary  bequest.  Sive  quis  Ukd 
instUutionis  modo,  sive  per  leg^ati,  idem  est  dicercj  et  si  perfiddam- 
missi  reltnqu€U  occasionem.  These  are  the  terms  of  that  eighteenth 
novel,  which  he  has  contracfted  in  that  autjienrtic  N<mssim4t^  in 
these  words,  quoquo  reHcti  titulo;  which  is  directly  contiaiT 
to  what  this  opinion  will  have  to  have  been  regulated  by  the 
hundred  and  fifteenth  novel  So  that  this  author  having  con- 
ceived in  these  terms  the  authentic  NovissimOj  and  having  in  the 
authentic  Nan  licet  made  no  mention  of  the  necesaty  of  this  insti- 
tution, it  seems  plain  enough  that  he  did  not  believe  that  this  bun- 


f  Sancimns  non  licere  penitos  patri  yel  matri,  ant  aro  rel  avle,  proavo  vel  prosTitf, 
snnm  filium  yel  iiliam,  vel  cteteros  liberos  pnoterire  ant  exhssredes  in  suo  faoere  testa- 
men  to :  nee  si  per  quamlibet  donationem,  yel  legatum,  vel  fideicommissum,  vd  alinm 
qnemcnnqae  roodnm  cis  dederit  legibns  debitam  portionem :  nisi  forsan  probabnntnr  in- 
grati :  et  ipsas  nominatim  ingi-atitadinis  cansas  parentes  soo  inserncrint  testamento.  No>9- 
115,  c.  3. 
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died  and  fifteenth  novel  onght  to  be  taken  in  this  sense.    And  if 
we  examine  carefolly  the  tenns  of  this   hundred  and  fifteenth 
novel,  either  in  the  original  Greek  or  in  the  Latin,  we  shall  not 
find  that  it  is  said  there  that  the  legitime  or  filial  portion  ought  to 
be  left  by  way  of  institution ;  but  only  that  it  is  there  said,  that 
fathers  and  mothers,  and  other  ascendants,  cannot  disinherit  their 
children,  nor  pass  them  over  in  silence  in  their  testaments,  even 
although  they  had  left  them  their  filial  portion  by  some  donation, 
legacy,  or  fiduciary  bequest,  or  in  some  other  manner  whatsoever, 
unless  there  were  just  causes  for  dianheriting  them,  and  that  the 
same  were  expressed  in  the  testament     Simcimus  nam  Kcere  libe^ 
ros  preeterire,  out  exkceredes  in  suo  facere  testamento ;  nee,  si  per 
quamlibet  donationem,  vel  legntntHj  vel  ftdeicammissumj  vel  alium 
quemcunque  modum^  eis  dederU  legilms  debUam  portionem :  nisifor^ 
san  probabuntur  ingratiy  et  ipsas  nominoHm  ingraiitiuiinis  causas 
parentes  sua  inseruerint  testamento.    Which  words  seem  only  to 
imply,  that  it  is  not  lawful  to  diranherit  children^  or  pass  them 
over  in  silence  in  a  testament,  although  by  other  dispositions,  of 
what  native  soever  they  may  be,  the  paroit  had  given  them  their 
filial  portion,  as  by  donations  or  codicils ;  and  that,  if  after  these 
dispositions  a  father  or  other  ascendant  makes  a  testament,  he  is 
obliged  to  make  mention  therein  of  his  children,  and  cannot  disin- 
herit them  without  just  cause.     And  to  show  that  this  sense  is  al- 
together natural,  we  might  add,  that  seeing  Justinian  speaks  in 
this  place  only  of  a  testament  which  should  contain  a  disherison 
or  preterition  ci  children,  as  appears  evidently  fiom  the  words 
which  have  been  just  now  quoted,  it  seems  to  follow  from  thence, 
that,  when  he  says  that  disinheriting  was  not  allowed  by  a  testa- 
ment, although  the  diildren  had  their  child's  part  left  them  by  do- 
nations, legacies,  or  fiduciary  bequests,  he  meant  only  other  dispo- 
sitions, and  not  the  testament  itself,  in  which  he  supposes  them  to 
be  disinhmted  or  omitted.    For  can  any  one  say  that  a  father 
who  disinherits  his  son  could  ever  think  of  leaving  him  his  filial 
portion  by  a  legacy  or  fiduciary  bequest,  in  the  same  testament  by 
which  he  disinherits  him  ?     And  much  less  can  this  be  said  of  a 
testament  wherein  the  son  is  passed  over  in  silence  by  a  pretention. 
So  that  we  may  say  that,  Justinian  having  said  that  one  cannot 
disinherit,  nor  pass  over  in  silence,  children  in  a  testament,  even 
although  their  filial  portion  had  been  left  them  by  a  donation,  a 
legacy,  or  a  fiduciary  bequest,  or  in  any  other  manner  whatsoever, 
he  did  not  mean  that  this  other  manner  of  giving  the  filial  portion 
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should  be  in  the  testament  itself  by  which  the  child  is  disinherit- 
ed or  omitted ;  but  that  he  meant  only  to  ordain  thereby,  that  a 
father,  or  other  ascendant,  should  not  only  not  have  power  to  disin- 
herit his  children  without  cause,  but  even  not  to  pass  them  over  in 
silence  in  a  testament ;  and  that  such  a  testament  should  be  null, 
although  the  testator  had  given  to  his  children  by  some  other  title 
their  child's  part  But  even  although  that  other  title  should  be  a 
testament  by  which  the  children  had  been  instituted  heirs  or  exec- 
utors, whether  for  their  child's  part  or  otherwise,  that  institution 
would  not  hinder  the  nullity  of  a  second  testament,  in  which  they 
should  be  passed  over  in  silence  or  disinherited;  which  is  the 
subject-matter  of  Justinian's  rule,  explained  in  the  words  above 
cited,  and  which  regard  only  the  nullity  of  a  preterition,  or  unjnst 
disherison,  and  which  ^e  judges  to  be  such  independently  of  all 
other  dispositions  by  which  the  legal  portion  due  to  the  children 
may  have  been  left  them. 

3353.  We  may  likewise  add  on  the  same  subject,  that  Justinian 
has  been  careful  to  observe,  in  several  places,  that  he  had  not  suf- 
fered any  thing  to  be  put  into  his  code  which  was  contrary  to 
other  dispositions  therein  contained ;  and  that  he  has  renewe<]  the 
same  observation  on  the  matter  concerning  the  successions  of  chil- 
dren in  one  of  his  novels,*  where  he  proves  that  he  has  not  abro- 
gated a  law  of  the  Emperor  Theodosius ;  and  that  it  cannot  be 
pretended  to  be  contrary  to  one  of  his,  for  this  reason,  because  that 
law  of  Theodosius  is  in  his  code.  From  whence  one  might 
gather,  if  this  declaration  of  Justinian's  were  perfectly  sure,  that  it 
was  not  his  intention  in  this  hundred  and  fifteenth  novel  to  make 
it  necessary  that  the  children  should  be  instituted  heirs,  in  order  to 
prevent  a  complaint  of  undutifulness ;  since,  besides  the  eighteenth 
novel,  we  find  in  the  code  of  this  emperor  many  laws,  and  even 
some  of  his  own,  which  forbid  the  complaint  of  undutifulness 
when  the  testator  has  left  any  thing  to  his  children,  by  what  title 
soever,  whether  of  legacy  or  fiduciary  bequest ;  ^  and  which  in  this 
case  give  the  children  only  a  right  to  demand  a  supplement  of  the 
portion  due  to  them  by  law. 

3354.  We  have  not  made  this  remark  in  opposition  to  the  ordi- 
nary sense  every  body  gives  to  this  hundred  and  fifteenth  novel, 
nor  to  condemn  the  usage  of  this  sense  thereof,  which  has  passed 


•  Nov,  158,  c.  1. 

^  I/.  89, 30, 31, 32,  a  de  inoff,  letf.;— v.  I  8,  \  6,  D.  tod. 
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into  a  mle,  since  it  may  be  said  otherwise  that  this  rule  is  alto- 
gether equitable,  and  that  it  is  just  that,  the  children  being  called 
by  their  birth  to  the  inheritance  of  their  parents,  it  shoold  be  left  to 
them  with  the  title  of  heirs,  which  nature  and  the  laws  give  them. 
And  this  rule  would  be  particularly  just  in  the  cases  where  parents 
should  call  to  their  succession  other  heirs  together  with  the  chil- 
dren. But  if  a  father,  having  many  children  under  age,  had  insti- 
tuted for  his  universal  heiress  their  mother,  his  wife,  of  whom  there 
was  no  reason  to  fear  that  she  would  have  other  children  by  a 
second  husband,  and  he  had  failed  to  make  use  of  the  name 
of  heirs  with  relation  to  his  children,  fixing  only  their  filial  portion 
or  child's  part  at  certain  sums ;  there  would  be  some  inconven- 
ience in  annulling  a  testament  of  this  nature  for  that  defect :  as 
there  would  be  likewise  an  inconvenience  in  annulling  a  testament 
wherein  a  father  had  made  a  partition  of  his  goods  among  his 
children,  without  giving  them  in  the  testament  the  name  of  heirs, 
if  no  other  fault  were  found  in  it.  And  seeing  it  happens  often,  in 
some  provinces  which  are  governed  by  the  written  law,  that  fa- 
thers make  such  dispositions  for  the  good  of  their  children  who  are 
under  age,  instituting  their  widows  heiresses,  and  regulating  at 
certain  sums  the  portions  due  to  their  children  by  law,  in  order  to 
avoid  the  charges  and  trouble  of  seals,  inventories,  and  partitions, 
and  upon  other  reasonable  considerations,  we  have  thought  it 
proper  to  make  this  observation ;  and  we  have  been  Ukewise  in- 
dnoed  thereto  by  the  fidelity  that  is  due  to  the  true  sense  of  the 
laws. 

VL 

3355.  VhduHful  TesiamefUs  are  anmUled  as  to  the  Undutiful  hir 
itiluticnL  —  The  testaments  which  are  found  to  be  undutiful,  either 
because  children  or  parents  are  omitted  in  it,  or  because  they  are 
nnjnstly  disinherited,  are  annulled  as  to  the  undutiful  institution.^^ 

VIL 

3356.  How  the  Complaint  of  Undutifulness  passes  to  the  Heirs  of 
ihe  Person  disinherited.  —  If  the  person  who  had  a  right  to  com- 
plain of  an  undutiful  testament  had  children,  and  chanced  to  die 
before  he  had  exercised  his  right,  and  made  his  demand ;  the  chil- 

^  I^.  8, f  IS,  D.  dls  incff,  iaiam.;^v.  Nov.  115,  e.  3,  in  /  ^  cap.  4,  in  f.  See  hereafter 
the  fifth  article  of  the  fourth  section,  and  the  sixteenth  article  of  the  fifth  section  of  Tatar 
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dren  inigfat  complain  of  the  said  testament  in  the  right  of  the  de- 
ceased, unless  he  had  approved  the  testament  before  his  death.^ 
But  if  there  were  other  heirs,  they  could  not  exorcise  the  complaint 
of  undntifulness,  unless  the  deceased  had  entered  the  comphdnt  in 
his  own  lifetime.^ 

Remarks  on  the  Preceihng  Article. 

3357.  It  may  be  remarked  on  this  article,  tiiat  it  follows  from 
the  first  of  the  texts  that  are  cited  on  it,  that  the  children  of  the 
person  disinherited  are  excluded  as  well  as  he  from  the  inheritance, 
and  that  therefore,  when  a  father  disinherits  his  son  who  has  chil- 
dren,  the  disherison  which  deprives  the  son  of  the  goods  of  the 
testator  cuts  off  likewise  his  children,  and  all  that  are  descended 
of  him,  from  having  any  share  or  benefit  therein.  For  if  it  \irere 
the  intention  of  the  law  to  exclude  from  the  succession  only  the 
person  of  the  son  disinherited,  and  not  his  children,  and  if  they 
might  succeed  in  their  own  right,  in  default  of  their  father  who  is 
disinherited,  it  would  not  be  necessary  to  give  them  the  right  of 
complaining  of  the  undutifulness  of  the  testament  aft^  the  death 
of  their  father,  unless  it  were  only  to  vindicate  the  honcnr  of  his 
memory,  which  is  not  the  case  oi  this  text ;  the  sequel  of  which 
shows, 'that  the  son  who  is  disinhmted  transmits  to  his  children 
the  same  right  which  he  had  to  complain  of  the  testament  From 
whence  it  follows,  that,  the  law  giving  this  right  to  the  children,  it 
supposes  that  in  their  own  persons  they  have  to  share  in  the  in- 
heritance  from  which  their  father  has  been  excluded,  unless  they 
justify  his  memory,  and  get  the  disherison  annulled.  And  although 
it  be  said  in  another  law,  that  the  son  who  is  disinherited  is  con- 
sidered as  being  dead,  and  that  his  children  succeed  in  his  place, 
debent  nepotes  admitti  nam  exhisredattis  pater  eorum  promortuo 
habehtTi  L.  1,  §  5,  D.  de  conjung.  cum  emanc.  lib,  e;W,  yet  this 
text  has  relation  to  a  sort  of  disinheriting  which  was  frequent  in 
the  ancient  Roman  law,  and  had  nothing  odious  in  it,  not  being 
founded  on  the  ingratitude  of  the  children ;  but  it  turned  some- 
times to  their  advantage.  MuUi  mm  noUs  causa  exhtaredant  fiiiosj 
nee  ut  eis  obsirU^  sed  ut  eis  consulaaU  {ut  puta  impuberHms)  eisqut 
Jideicommissam  hiereditatem  dxxnL  L,  18,  D.  de  Uber.  et  post  But 
the  disherison  which  a  son  may  have  deserved  by  his  bad  conduct 


^  L,  34,  C,  de  inoff.  tettam,;—d.  I  %nf,;^l  6,  k  «&•  -2>.  9od, 
^  L,  36,  inf.  a  eod. 
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is  a  punishment  which  ought  to  extend  to  his  children ;  for  other- 
wise it  would  be  useless,  and  would  not  even  affect  the  son  who  is 
disinherited,  since  he  would  have  by  means  of  his  children  the  use 
of  the  goods  which  he  could  not  have  himself. 

VIIL 

3358.  An  huoohmtairy  PreterUion. — If  a  father  or  mother,  who 
had  two  or  more  children,  having  disposed  of  their  goods  among 
them  by  a  testament,  happened  afterwards  to  have  another  child, 
of  which  no  mention  was  made  in  the  testament,  and  died  without 
altering  it;  this  testament  would  do  no  prejudice  to  the  rights  of 
the  said  child  For  if  it  was  through  negligence  that  the  said  tes- 
tament  was  not  reformed,  it  would  be  an  undntiful  one :  and  if  it 
was  a  pure  effect  of  a  sudden  and  unforeseen  death ;  as  if  it  was  a 
mother  who  died  in  childbed  of  the  said  child,  whose  birth  she  per* 
haps  waited  for,  in  order  to  settle  her  will ;  the  presumption  that 
8he  could  not  have  for  the  said  child  any  other  than  the  tender  sen- 
timents of  a  mother  would  supply  the  want  of  a  testament,  which 
this  unforeseen  accident  had  put  her  out  of  a  condition  to  make« 
So  that  this  child  would  still  have  the  same  portion  of  the  in- 
heritance which  be  ought  to  have  had  if  there  had  been  no  testa- 
ment at  alL^  But  if  the  said  father  or  mother,  having  no  children 
at  the  time  of  making  their  testament,  had  instituted  other  heirs 
or  executors,  it  would  be  annulled  by  the  birth  of  this  child,  either 
as  being  an  undutiful  testament,  or  as  being  vacated  by  the  said 
birth.* 

IX. 

3359.  ^,  of  two  or  more  Children^  one  alone  is  (Hsinheritedj 
mthout  being"  particularly  named,  ike  Disherison  is  nuU.  —  If  a 
father,  who  had  two  or  more  children,  having  a  mind  to  disinherit 
one  of  them,  did  express  himself  in  such  a  manner  as  not  to  dis- 
tinguish him  from  the  other  children,  saying  only  that  he  disin- 
herited his  son,  without  specifying  him  by  name,  or  describing  him 
by  some  other  mark ;  this  disherison,  which  would  not  fall  upon 
one  son  more  than  the  others,  would  be  without  effect,  even  as  to 
him  whom  it  might  be  reasonable  to  presume  that  the  father  in- 
tended to  deprive  of  his  succession.'* 

1  L,9,C,demoff.iaL 

"  SeeAenxthartickdoftlieflfUiaectkmof  IktaMoia. 

*  L,%D,deWKdpoM, 

VOL.  II.  38 
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X. 

3360.  Provision  for  the  Son  who  is  disinkerited^  pending  the  Ap- 
peal from  the  Sentence  given  in  his  Favor,  —  If,  the  son  who  is 
disinherited  having  procured  the  testament  to  be  declared  nnda- 
tifol  by  a  sentence,  be  who  was  instituted  heir  or  executor  therein 
had  appealed  from  the  sentence,  and  pending  the  appeal  the  son 
should  demand  a  provision  of  alimony  out  of  the  estate ;  this  pro- 
vision would  be  decreed  him  according  to  the  value  of  the  estate 
and  his  quality.^ 

XL 

3361.  The  Portion  of  a  ChUd  whose  Disherison  subsists  accrues 
to  the  other  Children,  —  If,  of  two  children  whom  a  father  had  dis- 
inherited, one  of  them  enters  no  complaint  against  it,  he  renoun- 
cing the  inheritance  for  his  part,  or,  having  entered  his  com- 
plaint, he  has  been  declared  to  be  duly  and  justly  disinherited, 
and  the  other  disinherited  child  on  his  part  gets  the  testament  to 
be  annulled,  and  comes  in  for  his  share  of  the  inheritance  with  the 
other  children ;  every  one  of  them  will  have  in  the  partition  of  the 
estate  his  portion,  according  to  their  number,  without  taking  him 
in  who  is  found  to  be  justly  disinherited,  or  who  has  renounced. 
For  he  having  no  share  in  the  inheritance,  the  portion  which  be 
ought  to  have  had  remains  in  the  mass  of  the  estate,  and  accrues 
to  him  who  was  unjustly  disinherited  in  conjunction  with  the  other 
children.  And  if  this  child  should  happen  to  be  the  only  one  re- 
maining, he  would  have  the  whole  estate.i^ 

XIL 

3362.  Children  to  whom  their  Parents  leave  less  than  their  Legi* 


time  or  Child? s  Part  have  the  Supplement  of  it,  —  If  the  children 
have  no  other  ground  of  complaint  against  the  testaments  of  their 
parents,  but  that  the  portion  left  them  therein  is  not  so  large  as 
what  they  have  a  right  to  by  la)V,  or  that  the  testator  hath  made 
his  disposition  which  relates  to  them  to  depend  on  some  condition 
or  on  a  time  which  suspends  the  effect  thereof;  these  would  not 

®  L.  27,  4  3,  Z>.  (i^  inoff.  testam, 

P  L.  17,  D.  de  inoff.  tett.;  —  v.  1. 16,  eod.;  —  /.  1,  §  5,  Z).  die  eanjung.  cum  emtmc.  Ub.  tj. 
If  one  of  the  sons  disinherited  had  only  delayed  to  bring  his  action,  without  approviog  of 
his  being  disinherited  or  renouncing  the  inheritance,  his  portion  wonld  not  accrue  to  the 
other  children  by  this  silence.  But  the  others  might  oblige  him  to  explain  himself;  and 
it  wonld  be  necessary^  to  hare  the  question  about  his  disherison  judicially  discussed,  in 
caae  he  should  not  acquiesce  under  it.     V.  I.  8, 4  8,  Z>.  dSe  inoffie.  takau 
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be  sufficient  grounds  for  having  the  will  declared  void,  on  account 
of  its  being  undutiful,  but  they  could  only  demand  the  supplement 
of  the  portion  due  to  them  by  law ;  and  the  conditions,  or  other 
causes  of  delay,  would  be  without  effect,  so  as  that  they  might 
have  their  whole  right  at  the  time  of  the  death  by  which  they  ac- 
quire it' 

XIIL 

3363.  The  Favor  of  the  Person  who  is  instUtUed  Heir  or  Ezecu^ 
tor  mil  not  make  the  Disherison  to  subsist.  —  Whatever  may  be 
urged,  either  on  the  score  of  piety,  duty,  or  other  consideration 
whatsoever,  in  favor  of  the  disposition  of  a  testator  who  had  un- 
justly disinherited  one  of  his  sons,  the  testament  would  neverthe- 
less be  annulled.  For  the  institution  of  children  is  the  first  duty 
of  parents  in  their  testaments.' 

XIV. 

3364.  Brothers  and  Sisters  cannot  complain  of  a  Testament^  as 
being  UndiUifttl^  unless  the  Person  instituted  Heir  or  Executor  be  an 
Infamous  Person.  —  Of  all  the  persons  whom  the  law  calls  to  the 
successions  of  persons  dying  intestate,  it  is  only  those  who  are  in 
the  lina  of  ascendants  and  descendants  from  the  testator  who  may 
complain  of  the  testament  as  being  undutiful.  And  this  right 
does  not  pass  to  any  of  the  collaterals,  not  even  to  brothers  and 
sisters:  and  they  cannot  complain  of  the  testaments  of  their 
brothers  or  sisters  who  institute  other  heirs  or  executors,  unless 
the  institution  were  such  as  were  contrary  to  good  manners  and 
decency,  because  of  the  quality  of  the  person  who  is  instituted 
heir  or  executor,  as  if  it  were  an  infamous  person." 

^  L.  32,  C.  de  imff,  tedam, ; — ff.  29, 30,  <t  31 ,  wrf.  See  the  fifth  artide,  and  the  lemark 
that  is  there  made  on  it. 

'  Si  imperator  sit  hseres  institatna,  posse  inoffidosom  did  testamentom,  saspissime  re- 
scriptnm  est.    L.6^\2,D.de  inoff.  tettam. 

The  case  of  this  text  appears  to  be  so  different  from  onr  usage,  that  we  did  not  think  it 
proper  to  gire  snch  an  instance.  For  who  with  us,  to  make  the  disherison  of  his  children 
to  subsist,  would  ever  think  of  instituting  the  king  his  heir  ?  And  yet  this  case  most 
needs  hare  been  rery  frequent  at  Borne,  seeing  it  is  said  in  the  text  that  it  has  been  often 
decided,  that  although  the  prinee  were  instituted  heir  by  an  undutifal  testament,  yet  that 
should  be  no  hindrance  why  a  oompUunt  against  it,  as  being  undutifal,  should  not  be  re- 
ceired. 

'  L.  lyD.  de  inoff.  test.; — /.  21,  C.  eod.; — L  27,  C.  eod.  Jnstinian  having  abolished 
the  difference  between  the  agnati  and  oognati  by  his  hundred  and  eighteenth  novel,  why 
should  not  the  brothers  by  the  mother's  side  have  the  same  right  as  brothers  by  the  ftither'a 
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SECTION    II. 
of  tbb  causes  which  bendbk  a  dishebi80n  just. 

Art.  L 

3365.  Oiildren  camujt  be  disinherited  without  a  Just  Cause.  — 
Seeing  nature  and  the  laws,  which  call  children  to  the  succession 
of  their  parents,  look  upon  the  goods  of  the  parents  as  belonging 
already  to  the  children,  even  in  the  lifetime  of  their  parents ;  they 
cannot  be  deprived  of  them,  if  they  have  not  deserved  such  a  pun- 
ishment, which,  taking  firom  them  the  goods,  does  at  the  same 
time  stain  their  honor,  and  exposes  them  to  yet  greater  evils. 
Thus,  the  laws  have  restrained  the  liberty  of  disinheriting,  of 
which  fathers  might  be  apt  to  make  a  bad  use,*  either  through  an 
unjust  passion,  or  by  the  impressions  of  a  mother-in-law,  or  of  other 
persons :  ^  and  they  have  regulated  the  causes  which  may  deserve 
disinheriting** 

IL 

3366.  Ihffo  Sorts  of  Causes  of  Disinheriting.  — The  causes  of 
disinheriting  children  may  be  distinguished  into  two  swts ;  one,  of 
those  which  concern  the  person  of  the  parents,  as  if  a  son  has  at- 
tempted any  thing  against  the  life  of  his  fath^ ;  and  the  other  is 
of  such  as,  without  attempting  any  thing  directly  against  the  per* 
sons  of  the  parents,  may  deserve  their  displeasure ;  as  if  a  son 
engages  himself  in  an  infamous  possession,  as  shall  be  mentioned 
in  the  following  article.  But  althou^  these  causes  be  different, 
according  to  these  two  views,  yet  the  laws  give  the  name  of  causes 
of  ingratitude  to  all  those  which  may  deserve  disinheriting;^  qual- 
ifying with  this  name  every  thing  that  is  contrary  to  the  duty 
which  children  owe  to  their  parents.  For  this  duty  implies  the 
abstaining  from  every  thing  that  may  justly  draw  upon  the  chil- 
dren the  wrath  of  their  fathers. 

side  ?  And  would  it  not  also  be  equitable,  that  die  otiier  near  relatioDS  bejood  the  de- 
gree of  brothers  thoold  have  a  right  to  asnal  aa  inliunoiiB  hiititation,  sinoe  it  mnM  be 
nevertheless  contraiy  to  decency-  and  good  maimers,  and  agunsl  die  ^iiil  of  the  Isw,  al* 
thoogh  the  testator  should  have  neither  brothers  nor  sisters  t 

*  L.  19,  m/  D.  de  Uber.  etpott  hcared,  thst.  vd  «dkerai;— 2.  5,  D.  dk  moff,  teU, 
^  L.  3,  socf. ;  — /.  4,  eorf.;— /.  IS,  C.  €od» 

*  See  the  arttdes  which  follow. 
'  Nbo.  115,  e.  S. 
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III. 

3367.  Divers  Causes  of  disinherUing  Children.  —  Fathers  and 
mothers,  and  other  aacendants,  may  disinherit  their  children,  if 
they  have  attempted  to  take  away  their  life,  either  by  poison  or 
by  other  ways;^  if  they  have 'struck  them,'  or  abused  them,  or 
committed  any  grievous  offence  against  them;'  if  they  have  not 
relieved  them  out  of  prison,  by  engaging  to  present  them  in  judg- 
ment, or  to  pay  the  debt  for  them,  as  far  as  their  own  circum- 
stances will  allow  them ;  ^  if  they  have  suffered  them  to  remain  in 
captivity,  while  they  were  able  to' redeem  them;^  if,  the  father 
having  been  mad,  they  have  neglected  to  perform  those  offices  to- 
wards him  which  that  condition  may  have  required;^  if  by  any 
violence,  or  other  unlawful  way,  they  had  hindered  him  from  difr* 
posing  of  bis  estate  by  will ;  and  if  the  father  had  died  without 
being  able  to  make  his  will,  and  to  disinherit  the  son  who  had 
been  guilty  of  this  violence,  this  son  would  nevertheless  be  deprived 
of  the  inheritance ; "  if  they  have  accused  their  parents  of  other 
crimes  besides  treason  against  the  king  or  the  state ;  '^  if  a  son  has 
committed  incest  with  his  mother-in-law ;  ®  if  he  had  contracted 
any  familiarity  with  scelerates,  and  led  the  same  kind  of  life  with 
them ;  P  if  he  had  taken  up  an  infamous  profession,  which  his 
father  did  not  follow;  ^  if  a  daughter  prefers  an  infamous  life  to  a 
married  state.' 

*  ikn,  lis,  e.  a,  i  ft.  S«a  on  this  article  the  thizd  Mction  of  Hain  and  ExeaUon  In 
gencnl. 

'  Si  quis  poraitilKU  nu  manni  intolerit    Z>.  c  3, 4  1. 

s  Si  grayem  et  ishonestam  injnriain  eis  injecerit.    D.  e.  4  2. 

^  Si  qnemlibet  de  pnedietis  parentibas  inclnsum  esse  contigerit,  &c.    Z>.  e.  4  8. 

*  Si  nmun  de  prfedktis  paientibiis  in  captintate  detineri  contigexit,  &c.    D.c.^  IS. 

*  Si  qais  de  predlctis  parentibus  fariosiu  fuerit,  &c.    D.  c.\  12. 

"^  Si  oonvictos  fnerit  aliqnis  liberomm  ex  eo  quia  prohibnerit  parentes  sdob  condeve 
testamentam,  &c.  D.  c,  ^  9.  See  the  tenth  article  of  the  third  section  of  Hm  <md  Exet- 
store  in  genecal. 

"  Si  eos  in  criminalibns  caoris  accnsaveiit,  que  non  sont  adrerBns  principem,  sire  son* 
pablicam.    D.  c.  4  8. 

Si  delator  contra  paientes  fihas  estiierit,  et  per  snam  delationem  graria  eos  dispendia 
fecerit  snstinere.    D,  c.  4  7. 

^  Si  noTerc«  snss  fiUns  sese  immisenerit.    D.  e.  S  6* 

P  Si  com  maleficis  hominibns  nt  maleficns  rersator.  Z>.  c.  S  4.  It  is  in  the  Greek 
pni  ^apiULK»p^  cnm  Teneficis.  Bat  wfaatever  sense  we  gi^e  to  this  word,  it  would  seem 
that  this  cause  of  dirinheriting  onght  not  to  be  confined  to  the  frequenting  of  tiie  compa* 
aj  and  imitating  the  example  of  one  kind  only  of  wicked  persons. 

^  Si  prster  rolnntatem  parentum  inter  arenarios,  toI  mimos  sese  filins  sociaTerit ;  et 
in  hac  profesdone  peimanserit:  nisi  forsitan  etiam  parentes  ejosdem  professionis  faciint. 
D.  c.  4 10. 

'  K  aliqni  ex  prtsdictis  parentibas  rolenti  susd  filise,  rel  nepti  maiitum  dare,  et  dotem 

38* 
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IV. 

3368.  Divers  Causes  of  disinheriting'  Parents,  —  Children  can- 
not disinherit  their  parents,  except  where  they  have  a  just  cause 
for  it;  as,  if  they  have  attempted  any  thing  against  their  life;'  if 
they  have  put  them  in  danger  of  losing  it  by  some  accusation,  ex- 
cept it  be  in  the  case  of  treason,  mentioned  in  the  foregoing  arti- 
cle;^ if  the  father  has  been  guilty  of  incest  with  the  wife  of  his 
8on;°  if  the  parents  have  employed  unlawful  means  to  hinder 
their  children  from  making  their  testaments ; '  if  they  have  aban- 
doned them  in  their  madness,^  or  in  their  captivity ;  ■  and  if  the 
father  or  mother  have  attempted  to  take  away  the  life  or  senses, 
the  one  of  the  other,  by  poison  or  otherwise,  their  common  child 
may  disinherit  the  author  of  such  a  crime.* 

aecnndmn  Tires  sabstantue  sue  pro  ea  pra»tare,  ilia  non  couenterit,  sed  laznxioMm  de- 
gere  vitam  elegerit.    D.  e,^  11 ; — v.  I.  19,  C.  de  inoff.  tegt. 

We  haye  not  inserted  in  this  article  the  Last  of  the  causes  of  disinheriting,  which  Jnstiii-. 
ian  has  collected  in  his  hundred  and  fifteenth  novel,  which  is  that  of  heresj.  For  die 
usage  of  this  cause  having  ceased  for  a  long  time  in  France,  whilst  the  Protestants  hid 
the  free  exercise  of  their  religion,  it  hath  ceased  in  the  present  situation  of  affairs  for  the 
contrary  reason,  in  that  the  late  edict  and  declarations  have  taken  away  from  them  that 
liberty  of  conscience  which  they  formerly  enjoyed. 

Although  Justinian  had  restrained  the  causes  for  disinheriting  children  to  those  whidi 
we  have  just  now  explained,  and  had  rejected  all  others,  yet  we  have  in  fVanoe  another 
cause  of  disinheriting  brought  into  use  by  the  ordinances,  which  have  given  permission  to 
fatiiera  to  disinherit  their  children  who  marry  against  their  consent,  allowing  only  sous 
after  they  have  accomplished  thirty  years  of  age,  and  daughters  after  they  are  past  fire- 
and-twenty,  to  marry  themselves,  after  they  have  in  a  dutiful  manner  desired  the  counsel 
and  advice  of  their  fathers  and  mothers.  Edict  of  Benry  II.,  in  the  year  1556.  Ordinance 
of  Bloigj  art.  41.  And  might  not  there  be  other  just  causes  of  disinheriting  ?  As,  for  in- 
stance, if  a  son  had  attempted  to  murder  his  mother-in-law,  his  fiither's  wife  1  if  on  any 
occasion  he  had  failed  in  any  essential  duty  towards  his  parents,  such  as  to  furaish  dtem 
with  necessaries  in  their  wants  ? 

'  Si  venenis,  aut  malefidis,  aut  alio  modo  parentes  filiorum  vitiB  insidiati  probabontiir. 
^ho.  115,  e.  4,  4  2. 

'  Si  parentes  ad  interittun  vitas  liberoa  suos  tradiderint:  dtra  tamen  canaam  qas  ad 
mi^tatem  pertinere  oognoscitnr.    Z>.  c.  4, 4  1. 

**  Si  pater  numi  suae  sese  immiscuerit.    Z>.  e.  4,  §  3. 

'  Si  parentes  filios  suos  testamentum  condere  prohibuerint,  In  rebus  in  quibns  habest 
testandi  licentiam.    D.  c.  \  4. 

7  Si  liberis  vel  uno  ex  his  in  ftirore  constitnto,  parentes  eos  curare  neglezerint  D. 
c;  4,  4  6. 

■  His  casibus  etiam  dadem  captivitatis  adjungimus,  &c.    D.  c.  4,  \  7. 

*  Si  contigerit  antem  virum  uxori  suss  ad  interitum,  aut  alienationem  mentis,  dare  ve- 
nenum :  aut  uxorem  marito,  vel  alio  modo  altemm  vitse  alterius  insidiari :  tale  qnidem, 
utpote  publicum  crimen  constitntnm,  secundum  leges  examinari,  et  vindictam  legitimam 
promereri  decemimus:  liberis  antem  esse  licentiam  nihil  in  suis  testamentis  de  facultsti- 
bus  suis  ill!  persons^  relinquere  quso  tale  scelus  nosdtur  commisisse.    D.  c.  4,  4  5* 
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V. 

3369.  The  Ckmses  of  DisinherUinff  ought  to  be  proved,  —  It  is 
not  enough  to  justify  the  disinheriting,  that  the  parents,  or  the 
children,  mention  the  causes  of  it  in  their  testaments ;  but  the  per- 
sons who  are  instituted  heirs  or  executors  ought  to  prove  the  facts 
upon  which  the  disinheriting  is  grounded :  and  if  they  prove  them 
not,  it  wiU  be  null.^ 

VL 

3370.  37lc  Sisband  is  not  deprived  of  his  Wife^s  Dowry ^  for  the 
Ingratitude  of  his  Wife  towards  the  Parents  who  gave  it.  —  Al- 
though parents  may  deprive  their  ungrateful  children  of  their  es- 
tate, and  even  revoke  donations  which  they  may  have  made  in 
their  favor,  as  has  been  said  in  its  place  ;^  yet  if  a  daughter  who 
was  endowed  by  her  father  or  mother,  or  any  other  ascendant,  had 
fallen  into  the  crime  of  ingratitude,  the  marriage  portion  that  was 

'given  or  promised  to  the  husband  would  nevertheless  be  due  to 
him  :  for  as  to  him  the  charges  of  the  marriage,  which  he  is  bound 
to  bear,  are  a  just  title  for  him  to  keep  the  said  marriage  portion, 
or  to  demand  it,  without  any  regard  to  the  act  of  his  wife.<^ 


SECTION    III. 

of  other  causes  which  make  the  complaint  aoainst  a 
testament,  as  being  unbutiful,  to  cease. 

Art.  L 

3371.  The  Complaint  against  a  Testament^  as  being  Undutiful, 
ceases  by  the  Approbation  of  the  Testament,  —  If  the  person  who  is 
disinherited,  although  without  just  cause,  had  once  approved  of 
the  testament,  the  disherison  would  have  its  effect,  whether  it 
was  by  an  express  act  that  the  testament  had  been  approved,  or 
by  acts  which  did  imply  the  said  approbation,  as  shall  be  explained 
by  the  rules  which  follow.* 

^  By  the  ancient  Roman  law,  the  son  who  was  disinheritedi  and  who  had  a  mind  to 
bring  his  complaint,  was  obliged  to  make  it  appear  that  he  was  onjostly  disinherited. 
L.i,D.de  inoff,  teaL ;— /.  28,  C  de  inoff.  tett.  Bnt  Jnstinian  ordered  that  the  causes  of 
disinheriting  shoald  be  proved,  nia  foncm  probabuntur  ingraii.  Nov.  1 15,  c.  3.  And  it  is 
also  the  general  rale,  that  no  accusation  is  regarded  unless  it  be  proved. 

*  See  the  second  article  of  the  section  of  DonaUinu, 

*  L.  69,  \  6,  D.  dejvre  dot,;  — v.  I  24,  C.  eod. 

*  Z^.  81,  inf.  D.  de  inoff.  iui.    See  the  following  articles. 
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11. 

3372.  If  the  Person  disinherUed^  being  a  Legatee^  receives  the 
Legacy^  he  approves  of  the  Disherison.  —  If,  in  the  same  testament 
which  contains  the  disherison,  there  were  a  legacy  left  to  the  per* 
son  disinherited,  as  if  a  father,  having  disinherited  his  son,  had  left 
him  a  legacy,  saying,  that,  although  he  were  unworthy  to  have  any 
share  at  all  in  his  succession,  yet  he  left  him  out  of  commiseration 
a  certain  sum,  or  a  pension  for  alimony,  and  this  son  had  received 
the  legacy,  he  would  thereby  have  approved  the  testament,  and 
could  not  any  more  complain  of  his  being  disinherited.  But  if  this 
son  who  is  disinherited  chanced  to  discover  some  flaw  in  the  testa* 
ment,  that  would  be  sufficient  to  annul  it ;  as  if  it  was  forged,  or 
null  through  some  nuUity  which  had  been  hid ;  the  legacy  i^^hich 
he  had  received  would  not  bar  him  from  the  right  of  impugning 
such  a  testament.^ 

IIL 

3373.  What  a  Guardian  does  for  his  Hinor  omghi  not  to  hsert 
himself  nor  what  he  does  .to  himself  to  be  of  any  Prejudice  to  his 
Minor.  —  If  it  should  happen  that  the  person  who  is  disinherited 
is  guardian  to  one  to  whom  the  testator  has  left  a  legacy  by  the 
same  testament  which  contains  the  disherison,  and  that,  by  virtue 
of  his  office  of  guardian,  he  had  received  the  legacy  left  to  his  minor, 
this  would  not  be  an  approbation  of  the  testament  with  respect  to 
himself;  and  what  the  interest  of  his  minor  had  obliged  him  to  do 
would  be  no  hindrance  to  his  bringing  bis  complaint  in  his  own 
name  against  the  said  testament,  as  being  undutiful.  And  if,  on 
the  contrary,  a  father,  having  disinherited  his  son  who  is  a  minor, 
had  by  the  same  testament  left  a  legacy  to  one  who  happens  after- 
wards  to  be  appointed  guardian  to  the  said  son  that  is  disinherit- 
ed, the  complaint  which  the  function  of  this  guardian  would  oUige 
him  to  enter  against  the  said  testament,  as  being  undutiful,  would 
not  render  him  unworthy  of  this  legacy.  And  likewise  the  demand 
of  the  legacy  would  not  exdude  him  from  bringing  a  complaint 
against  the  testament,  as  being  undutiful,  on  the  behalf  of  his 
minor,  if  it  be  well  grounded.^  And  it  would  be  the  same  thing 
if  a  guardian  were  bound,  as  such,  to  impeach  the  testament  of 
the  father  of  this  minor,  as  being  forged,  if  in  the  said  testament, 

^  £.  10,  4  1,  D.  de  imff.  test. ;— 2.  5,  D.  de  his  qum  tU  indig.  amfr.    See  the  leTeDthtMl 
tighth  artides. 
*"  M>  InA.  de  inoff,  teitaifi.; — 4  5,  md,;^l  ^,  D.  de  hit  qm  vi  md. 
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which  by  the  event  was  declared  to  be  genuine,  there  were  a  lega- 
cy left  to  the  said  guardian.^  For  in  all  these  cases  the  guardian 
exercises  the  rights  of  two  persons,  who  are  distinguished  in  him, 
that  of  the  guardian  and  that  of  his  own ;  so  that  he  does  himself 
no  prejudice  by  any  thing  which  his  duty  of  guardian  requires  of 
him. 

IV. 

3374.  He  who  approves  of  the  Testament  by  any  Act,  is  excluded 
from  entering  a  Complaint  against  it  as  being  UnduiifuL  —  If  he 
who  would  complain  of  a  disherison,  or  of  some  other  undutiful 
disposition,  had  treated  with  the  person  instituted  heir  or  executor, 
either  for  the  whole  inheritance,  or  a  part  of  it ;  if  he  had  bought 
any  of  the  effects  thereof  from  him,  knowing  him  to  be  heir  or  ex- 
ecutor ;  if  he  had  hired  of  him  some  house  belonging  to  the  suc- 
cession ;  if  he  had  paid  him  a  sum  of  money  which  he  was  in- 
debted to  the  testator,  or  had  received  payment  of  a  sum  which 
the  said  executor,  or  a  legatee,  had  been  charged  by  the  testator 
to  pay  to  him :  these  kinds  of  acts,  and  others  of  the  like  nature, 
would  be  approbations  of  the  testament,  which  would  bar  him 
from  bringing  a  complaint  against  the  same,  as  being  undutiful.® 

V. 

3375.  This  Complaint  prescribes  in  Five  Years?  Time,  if  there  be 
no  Just  Cause  for  the  Delay.  —  If  the  son  that  is  disinherited,  being 
of  full  age,  had  let  five  years  pass  without  entering  his  complaint, 
after  he  knew  he  was  disinherited,  and,  being  present  on  the  place, 
he  had  suffered  the  person  who  was  instituted  heir  or  executor, 
whether  it  was  his  brother  or  any  other  person,  to  continue  in 
peaceable  possession  of  the  goods  of  which  the  disherison  had 
stripped  him,  without  being  able  to  allege  any  excuse  which  had 
hindered  him  from  bringing  his  action ;  this  voluntary  silence, 
being  joined  to  the  presumption  that  the  disposition  of  his  father 
was  just,  would  make  it  be  presumed,  under  these  circumstances, 
that  he  had  approved  of  it,  and  therefore  his  complaint  ought  not 
after  that  to  be  received.' 

*  L,30,\l,eod.  See  the  fifth  article  of  the  second  sectioii  of  Xtf^ocies,  and  the  seventh 
and  eighth  articles  of  this  section.  The  said  tutors  would  he  very  ill  advised,  if  they 
should  omit  to  make  the  protestations  which  are  usually  made  in  the  like  cases. 

•  £.  23,  4  I,  D.  de  inoff.  tesf.;— Z.  8,  4  10,  eod.f—L  8,  S  1,  C,  eod. 

^  L,2,C.in  quib.ecttu.  in  inieffr.  test,  nee  n.  es<;— /.  14,  inf,  (7.  de  inoff.  teK.;— i.  8,  §  tdC 
D.flocf. 
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Remarks  on  the  Preceding  Article. 

3376.  Although  this  prescription  of  five  years  may  seem  to  be 
too  short  a  time  to  extinguish  a  demand  of  an  inheritance,  and 
an  heir  may  bring  his  action  for  an  inheritance  at  any  time 
within  thirty  years,  yet  we  ought  to  make  a  great  difference  be- 
tween the  silence  of  a  disinherited  son  who  forbears  to  commence 
his  action  under  the  circumstances  explained  in  this  article,  and 
the  silence  of  an  heir  who  is  not  deprived  of  the  inheritance  by  an 
act  of  disherison :  for  whereas  he  who'  is  not  disinherited  has  only 
the  ordinary  prescription  to  be  afraid  of,  and  his  right  remains 
entire'  whilst  the  time  of  that  prescription  is  not  expired ;  the  son 
who  is  disinherited  is  excluded  from  the  succession  by  an  express 
title  which  deprives  him  of  it,  and  makes  it  to  pass  to  another. 
So  that  it  is  both  his  duty  and  his  interest,  and  for  his  honor,  to 
annul  the  said  title,  if  it  is  possible  for  him :  and  if  he  lets  the  five 
years  run,  having  no  excuse  to  plead,  it  may  be  alleged  against 
him,  either  that  he  has  suffered  this  time  to  pass,  that  the  proofs  of 
the  causes  of  the  disherison  might  perish,  or  that  his  silence  was 
only  the  effect  of  his  consciousness  that  he  was  justly  disinherited. 
It  is  because  of  these  considerations  that  we  have  judged  the  role 
of  the  Roman  law,  which  makes  the  complaint  against  an  unduti- 
ful  testament  to  cease  after  five  years'  silence,  when  there  appears 
no  just  cause  for  the  delay,  to  be  just  and  equitable,  especially 
under  the  circumstances  which  we  have  added,  and  that  thus  oar 
usage  might  approve  of  it 

VL 

3377.  If  the  Actum  of  Complaint  is  let  drop  for  Want  of  Prose- 
cvtion^  it  is  not  afterwards  received, —  If  a  son  who  is  disinherited, 
having  entered  his  complaint  against  the  testament,  lets  his  action 
drop  for  want  of  prosecuting  it  within  the  time  limited  by  law,  this 
silence,  or  non-prosecution  of  the  suit,  would  be  instead  of  an  ap- 
probation of  the  testament,  against  which  he  had  brought  his  com- 
plaints 

VIL 

3378.  T%e  Complaint  on  the  Score  of  Vhdtttifulness  does  not  ex- 
clude the  Action  on  the  Head  of  Forgery^  nor  the  Action  of  Forgery 
the  Complaint  of  Vhdutifulness.  —  If  he  who  is  disinherited  by  a 
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testament  which  he  pretends  to  be  forged,  having  first  entered  bia 
action  on  the  score  of  forgery,  had  been  cast  in  it ;  that  would  not 
bar  him  from  bringing  his  complaint  against  the  testament,  as  be- 
ing undutifnL  For  although  the  testament  were  not  forged,  yet 
the  disherison  might  be  mijust  And  if,  on  the  contrary,  having 
begun,  with  his  complaint  against  his  being  disinherited,  he  had 
been  declared  to  have  been  duly  disinherited,  he  might  nevertheless 
impugn  the  testament,  as  being  forged.  For  if  the  testament  is 
forged,  the  disherison  cannot  subsist,  even  although  it  had  been 
ratified  in  judgment^ 

VIIL 

3379.  One  may  plead  the  NiMUxes  of  the  Testament^  or  the  Ufh 
dfutifidness  of  Uj  successively  one  after  the  other,  —  If  he  who  had 
right  to  complain  of  a  testament  as  being  nndutiful  should  like- 
wise pretend  that  there  were  some  nullity  in  the  form  of  the  testa- 
ment, and  that  for  the  quicker  despatch,  and  to  avoid  a  suit  about 
the  undutifulness,  he  should  desire  that  the  question  touching  the 
nullity  might  be  discussed  in  the  first  place,  it  would  be  just  and 
equitable  to  begin  first  with  that  question ;  and  if  he  should  be 
cast  in  that,  to  admit  him  afterwards  to  his  complaint  against  the 
testament,  as  being  undutifuL  Or  if,  having  begun  with  this  com- 
plaint, be  had  discovered  afterwards  some  nullity  in  the  testament, 
as  if  some  of  the  witnesses  were  under  some  incapacities  which 
had  not  been  known,  and  which  came  afterwards  to  be  discovered, 
it  would  be  just  to  admit  that  allegation.^  But  if  the  circum- 
stances do  not  require  that  these  two  causes  should  be  divided,  it 
would  be  proper  to  join  them  together  in  one  and  the  same 
action.^ 


SECTION    IV. 

OF   THE   EFFECTS   OF   THE    COMPLAINT   AGAINST    A   TESTAMENT,   AS 

being  undutiful. 

Art.  L 
3380.  If  the  Testator  has  left  less  than  the  Legitime  or  Portion 
due  by  Law,  it  ought  to  be  made  up.  —  If  the  complaint  of  unduti- 

"•  L.  14,  a  de  inoff.  tat.  '  L.  16,  C.  de  inoff.  tettam. 

^  £.  S,  4  IS,  D.  eod.    We  have  added  these  last  words  to  the  article,  because  it  is  our 
usage  not  to  divide  actions  that  may  be  joined  in  one. 
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Ailness  were  against  a  testament  in  which  no  other  wrong  were 
done  to  the  person  who  complains  of  it,  except  that  he  was  there- 
by reduced  to  a  portion  less  than  what  was  dne  to  him  by  law, 
without  branding  him  with  any  accusation,  the  effect  of  the  com- 
plaint would  only  be  to  procure  him  a  supplement  of  his  legitime, 
or  portion  due  by  law,  such  as  it  ought  to  be,  aoooidiiig  to  the 
rules  which  shall  be  explained  in  the  following  titieb* 

11. 

3381.  T%e  Testament  being  declared  UndutifKl^  all  the  CStiUreu 
succeed  as  if  there  had  been  no  Testament  at  alL  —  K  the  testa- 
ment is  declared  to  be  undutiful,  the  institution  of  the  heirs  or  ex- 
ecutors whom  the  testator  had  put  into  the  place  of  the  complain- 
ant will  be  vacated,  if  the  said  heirs  or  executors  were  others  than 
the  children  of  the  testator.  And  if  they  were  his  children,  who 
ought  to  share  the  inheritance  with  him  who  was  unjustly  disin- 
herited, their  portions  would  be  diminished,  by  taking  from  them, 
not  barely  the  legitime  or  portion  due  by  law  to  the  person  disin- 
herited, but  the  entire  portion  which  he  would  have  had  in  the 
inheritance,  if  there  had  been  no  testament  at  all.^ 

IIL 

3382.  A  Case  where  the  Complaint  of  Undutifidness  augments  the 
Portion  of  the  Son  who  is  instituted.  —  If  a  testator,  having  two 
sons,  had  instituted  one  of  them  his  heir  or  executor  for  a  less  por- 
tion than  that  which  would  have  come  to  his  share  if  his  father 
had  died  intestate ;  and,  making  no  mention  of  the  other  son,  or 
disinheriting  him,  had  instituted  a  stranger  his  heir  or  executor  for 
the  surplus  of  his  estate ;  the  said  institution  being  made  void  be* 

*  L.  32,  C.  de  inoff,  test. ;  —  Z.  30,  eod.  See  the  fifth  article  of  the  first  sectxoii,  and  tbe 
remark  npon  it 

^  Quantum  ad  iostitutionem  heredum  pertinet^  testamento  evaciiato,  ad  parentom  htt- 
rcditatem  Uberos  tamqaam  ab  intestato  ex  nqua  parte  perteilh^.    Ncv.  116,  c.  3,  mf. 

It  would  seem  as  if  this  text  related  only  to  the  nnllity  of  the  institution  of  heirs  that 
were  strangers,  in  the  room  of  the  children  disinherited ;  and  that,  as  the  nndntifiil  testa- 
ment is  annulled  only  as  to  what  concerns  the  disinheriting,  and  that  die  legacies  be- 
queathed therein  do  subsist,  as  shall  be  shown  in  the  fifth  article,  if  the  testator^  hannis: 
disinherited  only  one  of  his  cMldfen^  had  inititiited  hto  other  children  in  vaeqwd  portions, 
it  would  seem  not  to  be  agreeable  either  to  equity  or  to  our  usage,  that  the  naUity  of  the 
disherison  should  render  the  condition  of  the  children  equal  which  the  fiuher  had  distin- 
guished by  his  will.  For  which  reason  some  hare  been  of  opinion,  that  this  rale  ooght 
only  to  comprehend  the  bare  nullity  of  the  diaheiiMO.  See  the  following  aitick,  and  the 
remark  made  on  it. 
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canse  of  the  pretention  or  disherison,  the  complaint  of  nndutiful- 
ness  would  have  this  efTect,  that  the  inheritance  would  be  divided 
between  the  two  sons,  as  if  there  had  been  no  testament  made. 
By  which  means  it  would  happen  that  the  son  who  was  instituted, 
profiting  by  the  complaint  of  the  other  son  who  was  excluded, 
and  thereby  getting  a  moiety  of  the  estate,  would  have  more  to 
his  share  than  was  left  him  by  the  testament* 

IV. 

3383.  Extravagant  Donations  and  Dowries  are  diminished  to 
mcJce  up  the  Legitime^  or  Portions  due  by  Law  to  Qiildren  or  Par' 
ents. —  If  a  father,  or  other  ascendant,  had  made  donations  either 
to  some  of  his  children,  or  to  other  persons,  or  settled  dowries  or 
marriage  portions,  so  as  to  diminish  his  estate  in  such  a  manner 
as  that  there  would  not  i;pmain  effects  enough  to  satisfy  the  legi- 
time, or  portions  due  by  law  to  the  other  children,  reckoning  into 
the  estate  the  value  of  the  things  given  away ;  these  extravagant 
donations  and  dowries  would  be  liable  to  be  complained  of,  as 
being  contrary  to  the  duty  of  parents  towards  their  children,  were 
there  a  testament  or  not ;  and  so  much  would  be  cut  off  from  the 
said  donations  and  dowries  as  would  be  necessary  to  make  up  the 
legal  portions  of  the  children,  even  although  the  donees,  and  the 
daughters  who  had  been  endowed,  should  be  willing  to  abstain 
from  the  inheritance.  And  if,  the  donor  having  no  children,  his 
succession  were  to  go  to  his  father  or  other  ascendants,  they  might 
demand  in  the  same  manner  their  legitime  or  legal  portion  of  the 
inheritance  out  of  the  said  excessive  donations.^ 

V. 

3384.  T%e  Legacies  of  an  Vhdutijkl  Testament  subsist.  -—  The 
testament  which  is  undutiful  because  of  an  unjust  disherison,  or 
a  preterition,  is  made  void  only  in  so  far  as  concerns  the  institu* 
tion  of  another  heir  or  executor  in  the  place  of  him  who  is  disin- 
herited.   Thus,  when  he  who  is  instituted  heir  or  executor  is  some 

*  L.  19,  Z>.  de  M^  teatauL,  Then  b  this  differenoe  between  the  case  of  this  aitide  and 
that  of  the  remark  which  has  been  made  on  the  foregoing  article,  that  in  this  it  is  because 
of  the  gKclinrion  of  the  stranger  heir  that  the  portion  of  the  son  who  was  not  disinherited 
happens  to  be  augmented. 

"^  F.  Mo  tUMh  Cod.  de  inoff.  dm.;-^h  tm.  Cod.  de  imff.  daL.;^Noo,  92.  To  aroid 
the  length  of  many  ciutions,  we  reftr  the  reader  to  these  titles,  the  substance  of  which  is 
comprehended  in  this  article.  See  the  third  article  of  the  third  section  of  the  following 
title. 

VOL.  II.  39 
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other  person,  and  not  one  of  the  children,  the  institution  remains 
without  any  effect  at  all :  and  if  they  be  children  who  are  insti- 
tuted by  the  undutiful  testament,  their  institution  is  reduced  in 
such  a  manner,  that  he  who  was  unjustly  disinherited  has  as  much 
as  he  would  have  had  if  there  had  been  no  testament  at  all,  as  has 
been  said  in  the  second  article.  But  the  legacies,  the  fiduciary 
bequests,  and  all  the  other  dispositions  of  the  undutiful  testameutj 
subsist,  and  have  their  effect,  whether  the  person  disinherited  were 
a  descendant  or  an  ascendant,®  as  has  been  remarked  in  another 
place.' 

Remarks  on  the  Preceding  Article. 

3385.  By  the  ancient  Roman  law  the  legacies  of  a  testament 
which  was  declared  to  be  undutiful,  whether  because  of  a  disheri- 
son or  preterition,  were  annulled  as  wejl  as  the  institution,  and 
that  for  this  reason,  because  the  testament  was  considered  as  hav- 
ing been  made  by  a  man  out  of  his  senses.  FUio  prteterito^  qui 
fuit  in  patria  poiestate^  neque  Hbertates  campetunt^  neque  legaia 
pr^oftantur.  L,  17,  D.  ik  injust.  rup.  irr.  fuel,  test  Oum  tnofficio- 
sum  testamentum  arguUur^  nihil  ex  eo  teslamento  valet  L,  28^  R 
de  inoff,  iestam.  And  if  the  legacies  had  been  paid,  the  legatees 
were  bound  to  restore  them.  Nee  legata  debenture  sed  soluta  repe* 
iuntur.  L.  8,  §  pen,  eotL  This  rule  had  its  justice,  supposing  a 
disherison  or  preterition  to  be  altogether  unjust  But  seeing  it  is 
very  rare,  and  hard  to  be  imagined,  that  parents  will  be  moved  to 
disinherit  their  children,  or  children  their  parents,  without  great 
cause ;  it  has  been  thought  equitable  on  this  consideration  to  ratify 
and  confirm  the  legacies  and  other  'dispositions  of  testaments 
which  contain  disherisons  that  are  annulled.  And  although  it 
does  happen  from  hence  that  the  condition  of  the  legatees  proves 
to  be  more  favorable  than  that  of  the  person  who  is  instituted  heir 
or  executor,  whom  the  testator,  nevertiieless,  valued  more  than  the 


*  Si  vero  contigerit  in  quibiudain  talibiu  testamentis  qnadam  legata,  yd  fiddoommissa, 
ant  libertates,  aut  tatomm  dationes  rellnqni,  rei  qiuelibet  alia  capitula  ooncessa  legibns 
nominari,  ea  omnia  jubemoa  adimpleri,  et  dan  iUi<  qoibos  fnerint  dwelicta,  et  tanqoim  in 
hoc  non  redssnm  obtineat  testamentom.    Nov.  115,  cop.  3,  in  Jim. 

This  text  relates  to  the  testaments  of  children,  and  the  same  thing  is  ordained  at  the 
end  of  the  following  chapter  with  respect  to  the  testaments  of  parents. 

Si  quid  atttem  pro  legatis,  sive  fideicommissis,  et  libertatibns,  et  totomm  datioaibos, 
aut  qaiboslibet  aliis  capitulis,  in  aliis  legibas  inventam  faerit  hnic  constitntioni  oontrari- 
am,  hoc  nnllo  modo  volnmns  obtlnere.    Z>.  Nov.  cap.  4,  iujint, 

'  See  the  sixteenth  artide  of  the  fifth  section  of  TaiamentM, 
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legatees,  as  it  may  fall  out  on  other  occasions,  as  has  been  already 
remarked  in  another  place ;  *  yet  this  event  in  such  a  case  would 
cause  no  inconvenience.  For  the  condition  of  an  heir  or  executor, 
who  possessed  unjustly  the  place  of  the  person  disinherited,  and 
who  perhaps  contributed  to  the  getting  him  disinherited,  ought 
not  to  be  so  favorable  as  that  of  the  legatees,  seeing  the  disposi- 
tions in  which  they  are  concerned  do  not  the  same  injury  to  the 
person  disinherited. 


TITLE    III. 

OF  THE  LEGITIMB,  OB  LEGAX.  PORTION  DUE  TO  CHILDBEN  OB 

PARENTS. 

3386.  We  have  seen  in  the  foregoing  title,  that  parents  ought 
to  leave  to  their  children,  and  children  to  their  parents,  a  certain 
portion  of  their  estate.  It  is  this  portion  that  is  called  the  legitime^ 
or  legal  portion^  which  shall  be  the  subject-matter  of  this  title. 

3387.  The  legal  portion  of  children  was,  by  the  ancient  Ro- 
man law,  only  a  fourth  part  of  the  portion  which  they  would  have 
had  if  the  parent  had  died  intestate.*  Thus,  an  only  son  had  for 
his  legal  portion  the  fourth  part  of  the  whole  estate ;  and  if  there 
were  two  sons,  they  had  each  of  them  the  fourth  part  of  one  half 
of  the  estate,  that  is  to  say,  an  eighth  part  of  the  whole ;  and  so 
in  proportion,  according  to  their  number. 

3388.  This  legal  portion  was  fixed  to  this  small  proportion  of 
the  estate  at  a  time  when  they  began  to  set  some  bounds  to  the 
liberty  that  every  one  had  to  dispose  of  his  goods  as  he  thought 
best,^  and  even  to  deprive  his  children  of  them.  And  whereas  it 
seems  natural  that  the  children  should  have  either  the  whole  es- 
tate, or  the  greatest  part  of  it,  and  that  the  liberty  of  bequeathing 
should  be  limited  to  some  small  portion  of  the  estate,  as  it  is  reg- 
ulated by  our  customs ;  the  Romans  left  the  greatest  share  of  the 

*  See  the  fifth  article  of  the  serentfa  section  of  TtatommiAi^  and  the  remark  made  there 
upon  it 

*  Qnaita  debits  poxlionifl.    L.  8,  \%^D.de  inoff.  test. 

^  Uti  qmsqae  legasnt  de  re  sa»  ita  jiu  esto.  Inst  de  lege  Fole.  er  /.  12  taib,;^Nov* 
tt}Oap.  S. 
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estate  to  the  free  disposal  of  the  testators,  and  restrained  the  right 
of  the  children  to  a  small  portion.  So  that  what  is  said  of  legacies 
in  a  law,  which  calls  them  a  small  diminution  of  the  inheritance, 
which  ought  to  belong  wholly  to  the  heir  or  executor,^  would  be 
more  applicable  to  this  legal  portion  of  the  children,  which  is  in 
effect  only  a  small  retrenchment  of  the  inheritance,  the  whole  oi 
which  may  be  left  to  one  sole  legatee,  of  whom  one  would  be  vary 
much  in  the  wrong  to  say  that  his  legacy  were  only  a  small  dimi- 
nution of  the  inheritance. 

3389.  Justinian  was  sensible  that  this  portion  allotted  to  the 
children  by  law  was  not  sufficient,  and  he  augmented  it,  but  with 
moderation,  distinguishing  the  legal  portion  according  to  the  nom- 
ber  of  the  children,  and  giving  to  them  all,  if  they  were  four  in 
number,  or  under,  a  third  part  of  the  whole  estate,  and  the  half  of 
the  estate  if  the  children  were  five  or  more  in  number :  so  that 
this  third,  or  this  half,  is  equally  divided  among  the  children,  and 
the  two  thirds,  or  the  other  half,  remain  for  the  legacies.  Thus, 
what  number  soever  there  be  of  children,  the  legal  portions  of 
them  all  together,  when  they  are  reduced  to  it,  are  at  most  but 
equal  to  the  share  of  the  legatees ;  and  if  the  children  be  fewer  in 
number  than  five,  the  legatees  have  double  the  portion  which  is 
reserved  by  law  for  the  children. 

3390.  Our  customs  in  France  have  almost  all  of  them  distin- 
guished between  the  several  sorts  of  estates  and  goods,  between 
estates  of  inheritance  and  estates  of  purchase,  between  goods  mov- 
able and  immovable ;  and  according  to  these  different  sorts  of  es- 
tates and  goods,  they  have  regulated  differently  the  liberty  of  tes- 
tators, not  only  with  respect  to  the  children,  but  even  in  favor  of 
the  heirs  of  blood  the  most  remote,  whom  they  can  only  deprive 
of  a  certain  portion  of  estates  of  inheritance.  And  some  customs 
have  made  no  manner  of  distinction  of  goods,  but  have  restrained 
the  liberty  of  disposing  by  testament  to  a  small  portion,  such  as 
one  fourth  part  of  all  the  goods  in  general,  and  reserved  three 
fourth  parts  of  the  whole  to  the  heirs  of  blood,  whether  they  be 
children  or  others.  Thus,  these  customs  give  a  great  deal  more  to 
the  most  distant  relations  than  they  allow  to  be  given  to  legatees; 
and  the  portion  of  the  estate  which  they  appropriate  to  the  heirs 
of  blood,  and  which  they  cannot  be  deprived  of  by  a  testament,  is 
much  greater  than  the  legitime,  or  legal  portion,  of  the  children  in 
the  provinces  which  are  governed  by  the  written  law. 

«  £.  lU,  D.  de  legat.  I. 
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3391.  It  is  not  onr  bosiness  to  examine  here  which  of  these 
two  laws  is  most  just  and  eqoitable,  whether  the  Roman  law  or 
tbe  law  of  our  customs :  ^  both  the  one  and  the  other  may  be  use- 
ful in  their  different  ways.  For  if  on  one  hand  it  be  just  that  es- 
tates should  be  appropriated  to  the  families,  and  that  the  great 
liberty  that  is  taken  in  making  dispositions,  very  often  unjust, 
should  not  strip  the  children  and  the  othtar  heirs  of  blood ;  so  on 
the  other  hand  it  may  be  of  service  if  tbe  said  heirs,  and  especial- 
ly the  children  who  are  incapable  of  bring  wrought  upon  by  bet- 
ter motives,  be  kept  to  their  duty  out  of  fear  of  seeing  themselves 
reduced  to  a  very  smaU  portion  reserved  to  them  by  the  law. 

3392.  All  the  rules  relating  to  this  matter  of  the  legitime,  or 
legal  portion,  respect  either  the  persons  to  whom  a  portion  is  due 
by  law,  or  the  quantity  of  the  said  portion,  or  the  goods  out  of 
which  it  is  taken,  and  tiie  manner  in  which  it  is  regulated;  which 
shall  be  the  subject-matter  of  three  sections. 


SECTION    I. 

OF   THE    NATURE    OF    THE    LEGITIME,  OR    LEGAL    PORTION,   AND   TO 

WHOM   IT    IS   DUE. 

3393.  It  is  necessary  to  make  the  same  remark  here,  as  has  been 
made  in  the  foregoing  titie,  that  we  are  to  except  out  of  the  num- 
ber of  children  to  whom  a  legitime,  or  legal  portion,  is  due, 
daughters  who  by  their  contract  of  marriage  have  renounced  their 
right  and  pretensions  to  their  parents'  inheritance,  in  consideration 
of  a  marriage  portion.  For  although  this  marriage  portion  may 
prove  to  be  less  than  the  legitime  which  wofdd  accrue  to  them  by 
law  out  of  the  goods  of  their  fathers  who  have  endowed  them ; 
yet  the  uncertainty  of  the  events  which  may  diminish  the  said 
goods  is  one  of  the  motives  which  justify  the  renundatioB  of  a 
fatore  and  uncertain  profit,  for  a  certain  and  present  portion.* 

3394.  We  must  likewise  take  notice,  in  relation  to  this  matter  of 
the  legitime,  of  the  regulation  that  was  made  for  the  legitime  of 
mothers  out  of  the  successions  of  their  children,  by  that  ordinance 
which  is  called  tbe  edict  of  mothers,  of  which  mention  has  been 

'  See  what  lias  baen  nid  <m  this  snhject  bt  the  pnfiKe  to  tku  Homd  paiti  no.  7. 
*  See,  oonoernmg  these  fennnoatioiis,  what  has  been  saMia  the  preamble  to  the  sec- 
end  seetm  of  Bmn  and  BxtaOon  in  general 

39* 


462  THfi  CIVIL  LAW.  [part  n.  book  in. 

made  in  the  preamble  of  the  first  section,  A  wnai  Maimer  Fathers 
and  Mothers  succeed* 

Art.  I. 

3395.  Definition  of  the  Legitime.  —  The  legitime,  or  legal  ^pot- 
tion,  is  a  certain  share  of  the  inheritance  which  the  laws  appropri* 
ate  to  those  persons  who  cannot  be  deprived  of  the  quality  of  faeiii 
and  to  whom  they  give  a  right  to  complain  of  rnidutiiful  wills. 
And  this  has  occasioned  the  liberty  of  devising  by  will  to  their 
prejudice  to  be  restrained,  so  as  that  there  may  remain  for  them  a 
share  of  the  inheritance,  of  which  they  cannot  be  deprived  by  any 
disposition.* 

IL 

3396.  T%e  Legitime  is  due  to  Descendants  and  Ascendants,^ 
There  are  two  orders  of  persons  to  whom  the  laws  give  a  legitime, 
to  children  out  of  the  estates  of  their  parents,  and  to  parents  out 
of  the  estates  of  their  children.  But  if  in  the  same  succession 
there  are  both  children  of  the  deceased  and  also  parents,  there  will 
be  only  a  legitime  for  the  children :  for  they  exclude  the  parents 
firom  successions.^ 

IIL 

3397.  All  Children  who  are  capable  of  inheriting  have  a  Bight 
to  a  Legitime.  —  All  the  children  of  both  sexes  have,  without  dis- 
tinction, the  right  to  demand  a  legitime,  or  legal  portion,  whether 
they  be  in  the  first  degree  of  sons  or  daughters,  or  whether  they 
be  descended  one  or  more  degrees  lower,  provided  only  that  they 
be  called  to  the  inheritance,  whether  it  be  in  their  own  name,  or 
by  representation,  as  has  been  explained  in  its  proper  place.* 

IV. 

3398.  3%6  Legitime  of  the  Children  of  the  First  Degree  is  regu- 
lated according  to  their  Number.  —  When  there  are  only  chUdren 
of  the  first  degree,  they  have  each  of  them  their  legitime  by  equal 
shares.     And  if  there  are  at  the  same  time  children  of  the  first  de« 


*  L.  S,\  II,  D.  deinoff,  ted. ;—L  5,  C,  de  inoff.  don. ; -- Nw,  18,ag9. 1,  m/.    Seetht 
foUowing  article. 

^  See  the  articles  which  Mow,  and  the  fint  title  of  the  eeoond  book. 

*  Children  are  called  to  the  legitime  in  the  lanie  order  as  to  the  tneoenion  of  one  who 
dies  intestate,  according  to  their  rank,  explained  in  the  second  book,  title  1,  sectioii  & 
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gree  alive,  and  grandchildreh  descended  from  others  deceased,  the 
succession  is  divided  according  to  the  number  of  the  children  of 
the  first  degree  who  are  still  alive,  and  of  those  who,  being  dead, 
have  left  children  who  represent  them ;  and  these  grandchildren 
have  only  among  them  the  legal  portion  which  the  person  whom 
they  represent  would  have  had :  for  it  is  that  legal  portion  which 
falls  to  their  share.^ 

V. 

3399.  And  t/uU  of  Children  of  Remoter  Degrees  is  reguUUed  by 
their  Stocks  of  whom  they  are  descended.  —  If  there  were  no  child 
of  the  first  degree  alive,  but  several  grandchildren  of  the  second 
degree,  or  other  degree  more  remote,  they  would  have  all  of  them 
their  legal  portions,  not  according  to  their  number,  but  the  descend* 
ants  of  each  son  would  have  among  them  the  legitime  which 
their  father  would  have  had.  And  every  one  of  these  descendants 
would  have  their  share  in  the  said  legitime,  greater  or  lesser,  ac* 
cordbg  as  they  are  more  or  fewer  in  number.* 

VL 

3400.  Among  Ascendants  the  Legitime  is  due  only  to  the  nearest. 
—  The  second  order  of  persons  to  whom  a  legitime,  or  legal  por- 
tion, is  due,  is  that  of  parents,  that  is,  of  fathers  and  mothers,  and 
other  ascendants.'  But  there  is  this  difference  between  them  and 
children,  as  to  what  concerns  the  legitime,  that  seeing  the  nearest 
ascendants  exclude  the  remotest  from  the  successions  of  descend- 
ants, and  that  in  the  order  of  ascendants  there  is  no  right  of  rep* 
resentation,  as  there  is  in  the  order  of  descendants,  it  is  only  the 
nearest  ascendants  to  whom  a  legitime  is  due.^ 

VIL 

3401.  Jff'  the  Ascendants  are  many  in  the  same  Degree^  one  Half 
of  the  Legitime  goes  to  those  of  the  Father's  Side,  and  the  other 
Half  to  those  of  the  Mother's  Side.  —  If  the  nearest  ascendants 

^  This  ifl  a  conseqneiioe  of  the  foregoing  article,  and  of  the  order  of  the  Buccession  of 
children. 

*  This  is  a  consequence  of  the  same  order. 

'  Noo.  1,  tnpHEf,  4  2. 

s  See  the  second  book,  tide  S,  secdon  1,  article  5.  We  must  take  this  article  in  the  same 
iense  as  what  has  been  said  of  the  succession  of  ascendants,  so  as  that  they  may  preserve 
the  right  of  rerersion  of  estates  that  are  subject  to  it  See  the  third  section  of  the  same 
second  title. 


.  • 
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happen  to  be  many  in  the  same  degree,  some  paternal  and  some 
maternal,  the  total  of  their  legitime  will  be  divided,  not  by  the 
head,  according  to  their  number,  but  in  two  parts,  one  for  the  as- 
cendants of  the  father's  side,  and  the  other  for  the  ascendants  of 
the  mother's  side ;  although  the  number  of  those  of  one  side  be 
greater  than  the  number  of  those  of  the  other.  And  if  tbeiie  be 
ascendants  only  of  one  side  in  the  same  degree,  their  l^time  is 
divided  by  heads.^ 

VIIL 

3402.  Brothers  have  no  Legitime.  —  Although  brothers  may 
complain  of  an  undutiful  testament  of  their  brother,  in  the  case  of 
the  last  article  of  the  first  section  of  the  foregoing  title,  yet  they 
have  not  for  all  that  a  right  to  a  legitime.  For  in  that  case  it  is 
the  whole  inheritance  that  the  law  gives  them,  and  in  all  other 
cases  they  may  be  deprived  by  testament  of  all  share  in  the  in- 
heritance.* 


SECTION    II. 

WHAT   IS   THE   QUOTA   OR  QUANTITY   OF   THE    LEOITIMB,  OR  LBOAL 

PORTION. 

Art.  L 

3403.  Different  Quotas  of  ike  LegUime.  —  The  quota  of  the 
legitime  is  the  portion  of  the  whole  goods  of  the  inheritance,  which 
is  appropriated  to  him  to  whom  a  legitime  is  due.  And  the  said 
portion  is  differently  regulated,  as  shall  be  explained  by  the  follow- 
ing articles.* 

IL 

8404.  The  Legitime  of  CMldren  differs  according  to  their  Nmir 
ber.  —  With  respect  to  children,  the  law  hath  diflFerentiy  regulated 
their  legitime,  according  to  their  number,*  by  the  rules  which 
follow. 

I*  See  the  second  book,  title  S,  sect  1,  art  6. 
■  See  the  iMt  article  of  the  ant  section  of  the  preceding  tide. 
*  Sabstantin  jam.    Nov.  16,  cap,  1.    Deanita  mennua.    D.  c. 
^  See  the  following  articles. 
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IIL 

3405.  If  there  be  Four  CMldren^  or  under  that  Number^  they  have 
a  Third  Part  of  the  Estate.  -—  If  there  are  four  children,  or  a  lesser 
number,  they  have  all  of  them  together  for  their  legitime  a  third 
part  of  the  estate ;  so  that  this  third  remains  entire  to  one  only 
chUd,  if  there  be  no  more  than  one,  or  is  divided  among  them  all, 
according  to  their  number,  each  of  them  having  for  his  legitime  his 
share  of  this  third  part* 

IV. 

3406.  ^  there  be  Five  or  more  CMdren,  they  have  a  Moiety  of 
the  Estate,  —  If  tiiere  are  five  children,  or  a  greater  number,  they 
have  all  of  them  among  them  for  their  legitime  the  half  of  the 
estate ;  so  as  that  the  said  half  be  divided  among  them  all  accord- 
ing to  their  number,  each  of  them  having  for  his  legitime  his  share 
of  the  said  moiety ;  and  that  it  remain  entire  to  one  only  child,  if 
there  is  but  one.^ 

V. 

3407.  T%o$e  who  come  by  Representation  have  only  one  Share 
among  them*  —  We  must  understand  the  two  preceding  articles  in 
the  sense  explained  in  the  third,  fourth,  and  fifth  articles  of  the 
first  section ;  so  as  that  the  children  who  come  by  representation, 
of  what  number  soever  they  consist,  may  have  among  them  only 
the  share  of  the  person  whom  they  have  right  to  represent* 

VI. 

3408.  The  Legitime  of  the  Ascendants  is  the  Third  Part  of  ihe 
Estate.  —  Seeing  the  legitime,  or  legal  portion,  of  the  ascendants  is 
not  more  favorable  than  that  of  the  children,  and  that  there  is  for 
the  legitime  of  an  only  child,  and  even  of  four  children,  but  a  third 
part  of  the  estate,  there  is  likewise  only  a  third  part  for  the  as- 
cendants, to  be  divided  among  them,  if  they  are  more  in  number 
than  one.' 

Remarks  on  the  Precedino  Articles. 

3409.  It  is  certain  that  a  legitime  is  due  to  ascendants,  seeing 
the  law  gives  them  a  right  to  complain  of  the  undutifulness  of 

«  Nov.  18,  c.  1.  *  Noo.  18,  c.  1. 

*  See  the  said  arddes,  and  the  second  book,  tit  1,  sect  2. 
'  Na9. 18,  tap,  1,  mjme. 
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their  children's  testaments,  which  it  would  not  give  them  if  it  did 
not  appropriate  to  them  a  part  of  the  inheritance,  which  cannot  be 
taken  away  from  them.  But  when  Justinian  regulated  the  legal 
portions  by  his  eighteenth  novel,  the  texts  whereof  have  been  cited 
on  the  preceding  articles,  he  confined  himself  to  the  legitime  of 
children,  and  did  not  expressly  regulate  that  of  parents.  So  that 
it  has  been  doubted  whether  the  legitime  of  parents  ought  to  be 
the  same  with  that  which  has  been  settled  for  the  children.  And 
seeing,  by  this  regulation  of  Justinian,  the  legitime  of  the  children 
has  been  diversified  according  to  their  number,  having  been  fixed 
to  a  third  part  of  the  inheritance  when  there  are  only  four  chil- 
dren, or  a  lesser  number,  and  to  the  moiety  when  there  are  five 
children,  or  upwards,  as  has  been  said  in  the  third  and  fourth  arti- 
cles ;  there  was  ground  to  doubt  whether,  after  this  r^^ulation,  the 
ascendants  ought  to  have  either  a  third,  or  a  moiety,  or  only  the 
ancient  legitime,  which  was  the  fourth  part  of  what  would  have 
fallen  to  them  had  the  party  died  intestate,  as  has  been  said  in 
the  preamble  of  this  title.  This  question  has  been  decided  by 
usage,  and  by  the  opinions  of  interpreters,  who  have  judged  that 
the  legitime  of  parents  ought  to  be  a  third  part  of  the  inheritance. 
And  this  opinion  may  be  grounded  on  the  last  words  of  that 
eighteenth  novel  of  Justinian ;  for  after  having  there  regulated  the 
legitime  of  children,  he  says  that  the  same  thing  shall  be  observed 
with  respect  to  all  persons  to  whom  the  ancient  law  gave  the 
right  to  complain  of  a  testament  as  undutiful,  and  a  fourth  part  of 
the  inheritance  for  their  legitime.  Ebc  observando  in  omnibus  per' 
sonis  in  quibus  ab  initio  anliquce  quartcd  ratio  de  inoffidoso  lege  de- 
creta  est.  These  words,  which  are  the  same  that  have  been 
quoted  on  this  article,  seem  to  comprehend  clearly  enough  the 
ascendants,  and  can  be  understood  only  of  one  legitime,  without 
distinction  of  their  number,  since  we  ought  not  to  suppose  that 
there  are  more  than  four  ascendants  concurring  together  to  the 
succession.  Thus,  it  would  seem  reasonable  on  that  account,  that 
their  legitime  should  be  regulated  to  a  third  part  at  least  To 
which  we  may  add,  that  Justinian,  speaking  of  the  legitime  due  to 
parents  in  the  eighty-ninth  novel,  chap.  12,  §  3,  says  there,  that  he 
has  already  fixed  the  said  legitime.  Si  vero  habuerini  hi  quos 
prcediximus  aliquos  ascendentium^  legitimam  eis  relinquani  partem 
quam  lez  et  nos  constUmmus.  Which  can  be  applied  to  nothing 
else  but  to  the  regulation  in  his  eighteenth  novel. 
3410.  This  first  question  concerning  the  legitime  of  ascendants 
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has  been  followed  by  another,  which  has  divided  the  same  inter- 
preters into  two  parties.  It  is  in  the  case  of  a  testator,  who,  hav- 
ing no  children,  leaves  behind  him  one  ascendant,  and  brothers  of 
the  whole  blood,  and  institutes  either  his  brothers  or  strangers  his 
heirs  or  executors,  leaving  to  the  ascendant  only  a  small  portion 
of  the  inheritance,  such  as  does  not  satisfy  him ;  whether,  in  this 
case,  the  ascendant's  legitime  be  a  third  part  of  the  whole  estate, 
or  only  a  third  of  the  portion  which  the  said  ascendant  would 
have  had  if  there  had  been  no  testament,  the  brothers  concurring 
with  him. 

3411.  Of  these  two  parties,  one  pretends  that  the  legitime  of 
parents  is  always  the  same,  namely,  a  third  part  of  the  estate :  and 
the  others  will  have  the  legitime  in  this  case  to  be  only  a  third  of 
the  share  that  the  ascendant  would  have  had,  if  there  had  been  no 
testament  So  that  if,  for  example,  there  were  two  brothers,  as 
the  ascendant's  portion,  if  there  were  no  testament,  would  be  a 
third,  as  has  been  shown  in  its  place,*  his  legitime  ought  to  be  a 
third  of  that  third  ;  and  this  is  their  reason,  which  has  given  rise 
to  this  question.  They  establish  for  a  principle  and  general  rule 
in  the  matter  of  the  legitime,  or  legal  portion,  that  every  legitime 
is  nothing  else  but  a  portion  of  that  share  of  the  inheritance  which 
would  have  accrued  to  him  who  demands  his  legitime,  in  case 
there  had  been  no  testament  From  whence  they  infer,  that  when 
the  deceased  leaves  behind  him  brothers  by  the  same  father  and 
mother,  the  legitime  of  the  ascendant  is  diminished  according  to 
their  number ;  since,  when  there  is  no  testament,  the  hundred  and 
eighteenth  novel,  chap.  2,  calls  to  the  succession  the  brothers  of 
the  whole  blood,  together  with  the  ascendants,  by  equal  portions. 
From  whence  it  follows,  according  to  their  principle,  that  the 
legitime  of  an  ascendant,  when  the  deceased  leaves  behind  him 
brothers,  is  only  a  third  part  of  the  share  which  he  would  have  had 
in  conjunction  with  the  brothers,  if  the  deceased  had  died  intes- 
tate. So  that  if  there  were,  for  instance,  seven  brothers,  the  legi- 
time of  the  ascendant,  who  would  have  had,  if  there  had  been  no 
testament,  only  an  eighth  part  of  the  inheritance,  would  be  only  a 
four-and-twentieth  part  And  to  this  reason  they  add,  that,  if  the 
legitime  of  the  ascendants  were  always  a  third  part  of  the  whole 
estate,  it  would  fall  out  that  their  legitime  might  be  much  greater 
than  the  portion  which  would  have  fallen  to  their  share  if  there 

*  8m  the  Mrenth  artiele  of  the  fint  sectioii  of  lihe  second  title  of  the  second  book. 
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had  been  no  testament:  since,  in  this  very  case  of  the  seven 
brothers,  the  portion  that  would  fall  to  them,  in  case  there  were  no 
testament,  would  be  only  an  eighth  part,  and  yet,  nevertheless, 
their  legitime  would  be  a  third ;  which,  they  say,  would  be  a  great 
inconvenience. 

3412.  The  others,  on  the  contrary,  have  been  of  opinion,  that 
the  legitime  of  ascendants,  in  all  cases  where  it  ought  to  take 
place,  is  always  a  third  of  the  inheritance  to  be  divided  among  all 
the  ascendants,  as  that  of  the  children  is  always  either  a  third  or 
a  half,  according  to  their  number,  to  be  shared  among  them. 
Which  is  founded  on  the  remarks  that  have  been  just  now^  made, 
and  on  this,  that  the  rule  of  the  ancient  Roman  law,  which  fixed 
the  legitime  at  a  fourth  part  of  the  portion  that  would  be  due  if 
there  were  no  testament,  has  been  altered  by  Justinian,  who  has 
regulated  the  legitime,  not  at  a  portion  of  the  share  that  would  fall 
to  them  if  there  were  no  testament,  but  at  a  certain  portion  of  the 
total  of  the  inheritance,  to  wit,  a  third,  or  a  moiety.  Thus,  the 
legitime  is  independent  of  the  portion,  greater  or  less,  which  one 
might  have  in  case  there  were  no  testament  To  which  they  add, 
that,  the  brothers  having  no  legitime  reserved  to  them  by  law,  they 
cannot  come  in  for  any  share  of  the  legitime  of  the  ascendants  to 
diminish  it. 

3413.  One  sees  that  these  difficulties  are  a  consequence  of  tiie 
law  of  Justinian,  which  has  called  the  brothers  of  the  whole  blood 
to  the  succession  with  the  ascendants,  when  there  is  no  testament 
For  if  the  brothers  of  the  whole  blood  did  not  concur  in  the  suc- 
cession with  the  ascendants,  no  more  than  the  brothers  by  the 
mother's  side  only,  there  would  never  have  been  any  doubt  con- 
cerning the  manner  of  regulating  this  legitime  of  the  ascendants. 
From  whence  it  seems  reasonable  to  conclude,  that  seeing  the 
whole  difficulty  proceeds  barely  from  the  novelty  of  that  law 
which  diminishes  the  portion  of  ascendants  succeeding  to  one  who 
dies  intestate,  when  there  are  brothers,  and  that  there  is  no  proof 
that  Justinian  intended  by  that  law  to  lessen  the  legitime  of 
ascendants,  nor  to  render  it  uncertain,  according  as  the  brothers 
should  be  in  a  greater  or  lesser  number,  those  of  the  second  party 
may  agree,  without  any  prejudice  to  their  cause,  that  the  legitime 
ought  to  be  a  portion  of  that  share  which  one  would  have  if  the 
deceased  had  died  intestate ;  adding  to  it  what  seems  to  be  agree- 
able to  reason  and  justice,  to  wit,  that  this  rule  ought  to  be  under- 
stood of  the  portion  which  he  who  demands  the  legitime  would 
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have,  in  case  he  succeeded  alone  to  the  person  dying  intestate,  or 
that  nobody  concurred  in  the  succession  with  him,  except  persons 
to  whom  a  legitime  would  be  likewise  due.  For  in  this  sense  it 
will  always  bold  true,  according  to  the  ancient  law,  that  the  legi- 
time will  be  a  portion  of  what  one  would  have  if  the  deceased  had 
died  intestate,  as  may  be  seen  in  the  legitime  of  children  regulated 
by  Justinian ;  since  it  is  certain  that  the  third  or  half  of  the  estate 
which  be  gives  to  the  children  makes  a  third  or  half  of  the  succes- 
sion, which  they  would  have  entire  if  there  were  no  disposition 
that  curtailed  them  of  it 

3414.  The  other  difficulty  then  that  remains  is  to  know  whether 
Justinian,  when  he  granted  the  favor  to  brothers  of  the  whole  blood 
to  call  them  to  the  succession  with  the  ascendants,  intended  there- 
by to  make  such  a  confusion  as  to  overturn  the  order  and  the  prin- 
ciples of  the  legitime,  or  legal  portions,  and  to  make  a  rule  which, 
without  being  anyways  explained,  should  have  this  effect,  that  a  tes- 
tator, leaving  behind  him  a  father  and  eleven  brothers,  might  give 
to  his  father  only  a  six-and-thirtieth  part  of  his  estate,  and  noth- 
ing at  all  to  his  brothers,  leaving  the  five-and-thirty  portions  to  a 
stranger.  Nothing  obliges  us  to  judge  that  Justinian's  law,  which 
calls  the  brothers  together  with  the  ascendants  to  the  inheritance 
of  their  brothers,  ought  to  make  such  a  change  in  the  legitime  of 
the  ascendants ;  but  this  law  is  limited  to  the  successions  of  those 
who  die  intestate.  And  although  it  may  happen  by  this  law,  that 
the  legitime  of  an  ascendant  may  be  much  greater  than  the  por- 
tion he  would  have  had  in  the  inheritance  if  the  deceased  had 
died  intestate,  yet  this  is  no  greater  inconvenience  than  that  which 
happens  with  respect  to  the  legitime  of  children,  that  when  they 
are  only  four  in  number,  their  legitime,  which  ought  to  be  greater 
than  if  they  were  five  in  number,  is  nevertheless  smaller.  For  in 
this  case  every  one  of  the  four  children  has  only  a  fourth  part  of  a 
third,  which  is  only  a  twelfth  part ;  whereas  among  five  children, 
each  of  them  has  a  fifth  part  of  a  moiety,  which  makes  a  tenth 
part  of  the  whole.  These  kinds  of  consequences  are  natural  to  ar- 
bitrary laws,  as  has  been  observed  in  other  places,  and  are  not 
such  inconveniences  as  ought  to  make  any  change  in  them. 

3415.  It  seems  reasonable  to  conclude  from  all  these  reflections, 
and  from  the  words  of  the  eighteenth  novel  quoted  upon  this  ar- 
ticle, that  Justinian  has  fixed  the  same  legitime  for  ascendants  as 
for  children,  when  they  have  a  third ;  and  that  this  legitime  of  the 
ascendants  is  always  the  same,  whether  there  be  brothers,  who 

VOL.  II.  40 
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concnr  with  them  in  the  succession,  or  whether  there  be  none. 
And  this  rule  can  be  attended  with  no  inconvenience,  whatever 
case  may  happen.  For  if  we  suppose  that  a  son  institutes  his  fa- 
ther or  his  mother,  and  his  brothers  of  the  whole  blood,  his  heirs  or 
executors  by  equal  portions,  the  father  and  mother  could  not  com- 
plain of  a  testament  which  gives  them  all  they  would  have  had  by 
law,  had  there  been  no  testmnent.  But  if  this  son  had  instituted 
a  stranger  his  heir  or  executor,  together  with  his  father,  leaving  his 
father  not  so  much  as  what  the  law  allots  him,  it  would  be  for  the 
interest  of  the  brothers  that  the  father  should  have  a  third  part, 
seeing  this  third  would  come  to  them  after  the  father's  death. 
And,  in  fine,  if  the  brothers  were  instituted  with  the  father  or 
mother,  but  by  unequal  portions,  so  as  that  the  father  or  mother 
should  have  less  than  some  of  the  brothers,  it  would  not  be  jnst, 
nay,  it  would  be  a  hardship  in  the  brothers,  to  reduce  their  fa- 
ther or  mother  to  a  third  part  of  the  portion  which  each  of  them 
would  have  if  there  were  no  testament. 


SECTION    III. 

OUT    OP    WHAT   GOODS   THE    LEGITIME    IS   TAKEN,   AND   HOW   IT   18 

REGULATED. 

Art.  L 

3416.  7%c  Legitime  is  regulated  according  to  the  Vabie  of  the 
Goods,  —  Seeing  the  legitime  is  a  portion  of  the  inheritance,  it  is 
out  of  all  the  goods  in  gross  that  it  ought  to  be  taken,'  not  by  di- 
viding each  land  or  tenement,  each  right,  or  other  goods,  separately 
by  themselves,  in  order  to  give  a  part  of  every  one  thereof  to  him 
to  whom  a  legitime  is  due ;  but  by  estimating  the  whole  effects 
belonging  to  the  inheritance,  and  so  to  give  him  his  share  of  the 
said  effects,  to  the  value  of  his  portion. 

IL 

3417.  The  Demand  of  the  Legitime  is  a  Demand  of  a  PartUion. 
-—  If  he  to  whom  a  legitime  is  due  insists  on  having  his  share  of 
the  inheritance,  not  in  value,  but  in  hereditary  effects,  the  heir  or 
executor  cannot  refuse  it     And  if  they  do  not  agree  among  thein- 

*  Tertia  propria  rabstantiiB  pan.    Nao.  18,  c.  1. 
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selves,  it  is  necessary  to  make  a  partition,  and  to  give  for  the  legi- 
time goods  of  the  inheritance  which  may  make  it  up.  For  the 
legitime  being  a  part  of  the  inheritance,  the  demand  of  a  legitime 
is  in  effect  a  demand  of  a  partition ;  ^  which  ought  to  be  made  acp 
cording  to  the  rules  explained  in  their  plaoe.^ 

IIL 

3418.  Chods  given  away  in  the  Testator^ s  Lifetime  are  subject  to 
the  Legitime.  —  Seeing  the  securing  of  a  legitime  to  the  persons  to 
whom  it  is  due  is  to  hinder  any  dispositions  that  might  diminish 
their  share  in  the  estate  of  him  who  ought  to  leave  this  legitime, 
it  must  be  taken,  not  only  out  of  the  goods  which  he  has  left  be- 
hind him,  but  also  out  of  the  goods  which  he  may  have  disposed 
of  by  donations  made  in  his  lifetime  to  his  children,  or  to  other 
persons,  or  by  marriage  portions  to  daughters ;  for  otherwise  these 
kinds  of  dispositions  might  quite  destroy  a  legitime.  Thus,  it  is 
taken  out  of  the  goods  alienated  in  this  manner,  as  well  as  out  of 
those  which  remain  in  the  inheritance.^ 

IV. 

3419.  The  Children  who  are  Donees  may  abstain  from  the  In- 
heritance^ hut  their  Donations  are  subject  to  the  Legitime.  —  If  the 
children  to  whom  the  parents  had  made  donations,  or  given  mar- 
riage portions,  to  the  prejudice  of  the  other  children,  should  pre- 
tend to  content  themselves  with  what  had  been  already  given 
them,  and  offer  to  renounce  their  share  in  the  inheritance ;  they 
might  very  well  abstain  from  taking  upon  them  the  quality  of  heirs, 
and  by  that  means  free  themselves  from  the  charges  of  the  succes- 
sion ;  but  their  donations  would  be  liable  to  be  diminished  in  order 
to  make  up  the  legitime  of  the  other  children.* 

V. 

3420.  Dowries  and  Oifts  are  reckoned  as  a  Part  of  the  Legitime. 
—  All  the  kinds  of  goods  which  may  be  liable  to  be  brought  into 
hotch-pot  in  case  of  a  partition,  such  as  the  donations  mentioned 
in  the  foregoing  article,  and  those  which  may  have  been  made  to 
the  same  persons  who  demand  a  legitime,  enter  into  the  mass  of 

^  L,  36,  C.  de  inoff.  iai,  «  See  the  title  of  Partitum. 

'  L.  1,  Cde  imff.d(mat.$^v.toi,h.Ht.0tlun.  C.de  wqff:dot,;^Nov.  92.    See  the 
fimifh  article  of  the  fourth  lection  of  the  foregoing  title. 
•  Abv.98. 
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the  goods  from  whence  the  legitime  is  to  be  taken,  and  contribnte 
towards  it  Thus,  when  the  legitime  is  due  to  him  who  ought  to 
bring  in  goods  to  the  mass  of  the  inheritance  in  case  of  a  parti- 
tion,  he  ought  to  reckon  what  he  has  received  as  a  part  of  his  legi- 
time ;  and  what  may  be  wanting  to  make  it  up  is  either  taken 
from  the  others,  or  out  of  the  bulk  of  the  inheritance.  And  if  he 
who  demands  the  legitime  has  received  nothing,  he  takes  it  out  of 
the  whole  inheritance:  and  the  donees  who  have  received  too 
much  ought  to  contribute  to  it  in  proportion.' 

VL 

3421.  T%e  FhiUs  of  the  Legitime  are  due  from  the  Time  the  Sue* 
cession  is  open,  —  Seeing  the  legitime  is  due  at  the  moment  that 
the  succession  is  open,  the  fruits  and  other  revenues  of  it  are  like- 
wise due  from  the  said  moment ;  and  the  testator  cannot  hinder  it 
by  any  disposition.^ 

VIL 

3422.  3%«  Legitime  cannot  be  subject  to  any  Charge^  Delay ^  or 
Condition.  —  If  the  testator  had  made  some  disposition  which  he 
intended  should  be  in  lieu  of  the  legitime  of  one  of  his  children, 
and  having  settied  it  either  at  a  certain  sum,  or  in  some  particular 
goods,  or  even  at  a  certain  portion  of  the  inheritance,  he  had  added 
thereto  some  condition,  or  some  delay  for  the  delivery  or  payment 
of  what  he  had  left,  or  some  other  charge ;  these  conditions,  these 
delays,  these  charges,  would  be  without  effect,  if  what  he  had 
given  did  not  exceed  the  value  of  the  legitime.  For  as  it  is  noth- 
ing else  but  a  certain  portion  of  the  inheritance  which  cannot  be 
diminished  by  the  testator,  he  can  neither  charge  it  with  any  bur- 
den, nor  retard  the  payment  or  delivery  of  a  thing  which  ought  to 
go  to  his  children  at  tiie  time  of  his  death,  and  that  without  any 
diminution.^ 

VIIL 

3423.  The  Legitime  of  Children  of  different  Marriages  is  not 
distinguished  —  If  there  are  two  or  more  children  of  the  same 
father  or  mother  by  different  marriages,  their  legitimes  will  not  be 
distinguished  by  the  difference  of  those  marriages;  but  all  the 

f  L.  29,  inf.  a  de  inoff,  teH.    See  the  tide  of  the  OontrSmium  tf  Oooda. 

K  Nov.  18,  c.  3. 

^  L.  32,  C.  de  inoff.  tetL 
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children'  of  the  same  fath^,  or  of  the  same  mother,  although  by 
diffeieat  maiiiages,  will  have  each  of  tbem  their  legitime,  accord* 
ing  as  the  number  of  them  all  together  shall  demand^ 


TITLE   IV. 

OF  THE  DISPOSITIONS  OF  THOSE  WHO  HAYS  IffATtTtrm^  A 

SSCOND  TIME. 

3424.  Etert  body  is  sensible  of  two  laraths  in  relation  to  second 
marriages,  and  both  the  one  and  the  other  axe  equally  agreeable 
to  religion  and  to  nature.  One  is,  that  second  maniages  axe  not 
unlawful;  and  even  the  church  condemns  those  who  esteem  them 
such.*  And  the  other  is,  that  the  liberty  of  marrying  a  second 
time,  howsoever  lawful  it  may  be  even  for  such  as  have  children 
by  a  former  marriage,  is  nevertheless  attended  with  some  mark  of 
distinction,  by  fvhich  the  laws  of  the  church  and  of  the  state  dis- 
tinguish the  condition  of  those  who  marry  again  from  that  of  per- 
sons who  have  not  taken  the  same  liberty.  As  to  the  church,  the 
canon  law  forbids  the  receiving  into  holy  orders  those  who  have 
been  twice  married.^  And  it  makes  likewise  some  other  distinc- 
tions of  second  marriages,  which  are  sufficiently  known,  and  which 
it  is  not  our  business  to  speak  of  here.  As  to  the  laws  of  the 
state,  they  have  set  bounds  to  the  dispositions  which  persons  who, 
having  children,  do  marry  a  second  time,  may  make  of  ih&x  es» 
tates. 

3425.  The  motives  of  these  laws  of  the  church  and  of  the  state, 
in  relation  to  second  marriages,  are  different  according  to  their 
different  views.  For  the  church  considers  in  them  a  kind  of  in- 
oontinency,  which  it  tolerates,  but  which  makes  the  persons  ap- 
pear in  her  eyes  less  pure,  and  by  that  means  less  fit  to  exercise 
those  sacred  functions  of  which  the  holiest  persons  ought  to  ac- 
count themselves  rmworthy.  And  the  laws  of  the  state  consider 
in  second  marriages  the  inconvenience  of  the  wrong  which  per- 
8008  who  marry  again  do  to  their  children*     And  to  prevent  the 

*  iVbo.  SS,  e.  dir.  •  31,  q,  1,  e.  11»  IS,  18. 

40* 
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dispositions  which  parents,  whose  affection  for  their  children  may 
be  alienated  by  a  second  marriage,  might  make  to  their  prejudice, 
the  laws  have  appropriated  to  the  children  the  goods  which  came 
from  their  fathers  or  mothers  to  the  survivor  of  the  two  w^ho  mar- 
ries again.  They  have  likewise  restrained  the  dispositions  which 
the  survivor  who  marries  again  might  make  of  his  or  her  own 
proper  goods  in  favor  of  the  second  husband,  if  it  is  the  mother,  or 
of  tiie  second  wife,  if  it  is  the  father  who  has  married  again.  And 
they  have  given  the  name  of  punishment  of  second  marriages  to 
that  which  they  have  ordained  on  this  subject  in  favor  of  the  chil- 
dren of  those  persons  who  marry  again.^ 

3426.  It  is  these  rules  which  restrain  in  favor  of  the  children  the 
dispositions  of  fathers  and  mothers  who  marry  again,  that  we  are 
to  treat  of  under  this  title,  and  which  our  usage  has  taken  from 
the  Roman  law.  For  even  that  ordinance  which  is  called  the 
edict  of  second  marriages,  made  by  Francis  IL  in  the  year  1560, 
hath  been  taken  from  thence,  as  we  shall  observe  on  the  articles  of 
this  title  which  have  relation  to  those  of  the  said  ordinance. 

3427.  By  second  marriages,  whether  it  be  that  of  the  husband 
or  of  the  wife,  is  understood  every  marriage  which* is  not  the  first; 
and  whatever  number  of  marriages  there  may  have  been,  they  are 
all  comprehended  under  this  name  of  second  marriages,  with  re- 

.  spect  to  that  party  of  the  married  couple  who  had  been  married 
before.  For  as  to  the  other  party  who  had  never  been  married 
before,  it  cannot  be  said  to  be  a  second  marriage. 

3428.  It  may  be  remarked  here,  that  besides  the  punishments  of 
second  marriages  which  relate  to  the  dispositions  of  goods,  there 
were  others  in  the  Roman  law  against  the  intemperance  of  women. 
Thus,  those  who  married  again  within  the  year  of  mourning 
were  noted  with  infamy.^  And  there  were  several  other  punish* 
ments  ordained  against  them.*  Thus,  she  who  abandoned  her- 
self to  a  slave  became  slave  to  the  master  of  him  to  whom  she 
prostituted  herself,  if  she  persevered  in  that  amour  after  a  denun* 
ciation  made  by  the  master  of  the  said  slave ;  which  was  abolished 
by  Justinian.'  Thus,  Ck>nstantine  declared  the  crime  of  those 
women  who  prostituted  themselves  to  their  own  slaves,  even  in 
private,  to  be  capitaL^ 

3429.  Of  these  several  sorts  of  punishments,  there  is  only  that 


«  Nw,  S»  e.  8,  n ;— ^<w.  SS,  e.  S3. 

•  D,Ll',—l%&)d,;  —  l  18,  Cdeadmin,tid. 

i  L.WL  C»de  midiar»  qumtepropr,  mtv  jwic 


'  L.  1|  C  de  see.  mp. 

^  L,un.ade  wenoL  CUml  idL 


TIT.  !▼.]  TE8TABCENT8  AFTER  SECOND  MARRIAGES.  475 

which  relates  to  the  second  marriage  of  a  widow  within  her  year 
of  mourning  that  has  been  received  into  use  with  ns ;  but  even 
this  panishment  has  been  abolished,  and  we  observe  the  canon 
law,  which  has  rejected  it^  For  although  the  incontinency  of  a 
woman  who  marries  again  within  her  year  of  mourning  gives  her 
justly  a  bad  reputation,  and  great  inconveniences  may  follow 
from  it,  because  of  the  doubt  that  may  arise  which  of  the  two 
husbands  should  be  reckoned  father  of  a  child  who  should  be  born, 
for  example,  seven  or  eight  months  after  the  marriage  of  a  widow, 
which  she  had  contracted  within  two  months  after  the  death  of 
her  first  husband;  yet  the  church  tolerating  these  sorts  of  mar- 
riages to  avoid  a  greater  evil,  it  absolves  from  the  legal  infamy  the 
widows  who  marry  again  before  the  said  term.  And  as  for  the 
other  punishments  which  do  not  suit  with  our  policy,  which  does 
not  admit  of  slaves,  those  laws  have  served  as  a  pattern  with  us 
for  the  regulation  which  was  made  by  one  of  the  articles  of  the 
states  of  Blois,  by  which  it  was  ordained  that  widows  who  married 
again  foolishly  to  persons  thai  were  unworthy  should  not  have 
power  to  make  any  dispositions  in  favor  of  such  husbands,  and 
that  they  should  be  even  interdicted  the  free  administration  of  their 
estates} 

3430.  As  to  the  subject-matter  of  this  title,  it  is  necessary  to 
distinguish  two  sorts  of  rules  which  have  been  made  concerning 
second  marriages,  in  order  to  preserve  the  rights  of  the  children 
whose  father  or  mother  contract  a  second  marriage.  One  is  of 
those  rules  which  secure  to  the  children  the  goods  which  their 
father  or  mother,  who  marries  again,  inherited  from  the  father  or 
mother  of  these  children  who  died  first  And  the  other  is  of  such 
rales  as  relate  in  general  to  all  the  other  goods  of  the  person  who 
has  contracted  a  second  marriage.  And  these  two  sorts  of  rules 
shall  be  the  subject-matter  of  two  sections,  which  shall  be  preceded 
by  a  first  section,  wherein  it  is  necessary  to  distinguish  the  several 
sorts  of  goods  which  a  person  who  marries  again  may  be  pos- 
sessed of. 

^  CpemdLet  vk.de  aec  nup.  '  Ordinaaoe  of  Blms,  article  182. 
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SECTION   I. 

of  the  8evekai<  sorts   of   goods  which  peksons  contbact1k0 
a  second  mabeiage  mat  be  possessed  of. 

Abt.  L 

3431.  I%ree  Sorts  of  Ooods  belonging'  to  tke  Persons  who  marfy 
a  Second  Time.  —  We  most  distinguish  thiee  sorts  of  goods  which 
a  person  who  conlzacts  a  second  marriage,  having  children  by  a 
fcvmer,  may  be  possessed  of:  those  which  came  to  the  wife  from 
her  first  husband,  if  it  is  the  wife,  or  from  the  first  wife,  if  it  is 
the  hnsband ;  those  which  come  to  the  hosband  or  wife  from  some 
one  of  their  common  children ;  and  those  which  they  may  have 
acquired  some  other  way.* 

3432.  Tioo  Sorts  of  Ooods  which  the  Husband  or  Wife  may  have 
from  one  another.-^  A  wife  may  have  from  her  first  husband,  or  a 
man  from  his  first  wife,  goods  of  two  sorts ;  that  which  any  one  of 
them  may  have  acquired  by  their  contract  of  marriage,  and  Uiat 
which  the  party  who  dies  first  may  have  left  to  the  survivor  by  a 
testament  or  other  disposition.^ 

IIL 

3433.  Ooods  which  the  Sbuband  acquires  from  the  WifCj  or  the 
Wife  from  the  Husband^  by  their  Marriage.  —  We  must  reckon 
among  the  goods  which  the  husband  acquires  firom  the  wife,  or 
the  wife  from  the  husbsind,  by  their  contract  of  marriage,  all  and 
every  thing  that  is  stipulated  by  the  contract  itself,  or  given  by  the 
law  or  by  custom  without  stipulation,  in  favor  of  one  party,  out 
of  the  goods  of  the  other,  whether  the  said  goods,  stipulated  or  not, 
have  any  peculiar  name,  such  as  that  of  nuptial  gains,  dower,  aug- 
mentation of  dowry,  or  any  other  such  like  name,  or  that  it  be 
some  other  right  which  has  no  particular  name.® 

*  There  can  be  no  goods  which  are  not  comprehended  in  this  division. 

^  These  two  kinds  comprehend  all.  See  the  first,  second)  and  following  artides  of 
Uie  second  section.  The  second  part  of  this  article  is  to  be  nnderstood  of  dispodtioDs 
which  are  allowed  between  husband  and  wile.  For  there  are  customs  which  prdiibit  dif- 
ferently these  dispositions,  as  has  been  observed  in  the  preamble  of  the  second  section  of 
Bein  and  Exeailon  in  generaL 

"  See  the  fini  and  following  articles  of  the  aeoond  section,  and  the  texts  dted  on  tiiose 
articles. 
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IV. 

3434.  Groods  which  came  to  the  Father  or  to  the  Mother  from  their 
ChUdren.  —  The  goods  which  may  come  to  the  father  or  to  the 
mother  from  some  of  their  common  children  consist  either  in  the 
usufruct  they  may  have  of  the  goods  of  their  children,  or  in  the 
property  of  what  may  fall  to  them  of  their  successioui  whether  by 
testament,  or  when  they  die  intestate.^ 

V. 

3435.  Goods  of  the  Father  or  Mother  coming  by  other  Titles. — 
All  the  other  goods  which  fathers  and  mothers  who  many  a 
second  time  may  have,  are  those  which  they  have  had  either  of 
their  own  patrimony,  or  have  acquired  by  their  industry,  or  by 
other  titles  besides  those  which  have  been  just  now  specified.* 

VL 

3436.  TTiese  several  Sorts  of  Goods  have  their  different  Rules. — 
It  has  been  necessary  to  distinguish  these  diflerent  kinds  of  goods. 
For  there  is  none  of  them  but  what  is  the  subject-matter  of  some 
one  of  the  rules  which  follow.' 


SECTION    II. 

THE  RIGHTS  WHICH  CHILDREN  HAVE  TO  THE  GOODS  WHICH  THEIR 
FATHER  OR  MOTHER  WHO  MARRIES  A  SECOND  TIME  HAD  ACQUIRED 
FROM   THE   PARTY   WHO   DIED   FIRST. 

Art.  I. 

3437.  The  Children  have  a  Right  to  the  Goods  which  came  from 
their  FcUher  or  Mother  to  the  Person  who  marries  again. —  When 
a  man  who  survives  his  wife,  or  a  wife  who  survives  her  husband, 
contracts  a  second  marriage,  having  children  by  the  former,  all  the 
goods  which  came  to  them  from  the  party  deceased,  whether  on 
the  score  of  gains  acquired  by  their  contract  of  marriage,  or  by 
dispositions,  whether  the  same  are  to  have  their  effect  in  the  life- 
time of  the  giver,  or  after  his  death,  or  in  any  other  manner  what* 

'  See  the  Snt  and  second  sections,  iii  what  Maam$r  FMen  mtceeed^  ftc. 
*  See,  toaclung  these  sorts  of  goods,  the  third  section. 

^  We  mux  compwe  the  articles  of  this  section  with  those  of  the  two  ibUowiiig  MO- 
tioiis,  according  as  they  haye  relation  to  one  another. 
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soever,  are  appropriated  to  the  common  children  from  the  moment 
of  the  second  marriage,*  as  shall  be  explained  by  the  roles  which 
follow. 

IL 

343a  The  Childrm  acquire  the  I^qpertsf  of  the  saUl  Ch^ 
Second  Marriage  of  their  Father  or  Mother. — Of  all  the  sorts  of 
goods  mentioned  in  the  preceding  article,  the  property  thereof  ao* 
crues  to  the  children  from  the  moment  of  the  second  marriage  of 
the  father  or  mother :  and  the  person  who  marries  a  second  time 
has  only  the  usufruct  of  these  sorts  of  goods  during  life,  and  can- 
not make  any  alienation,  engagement,  donation,  or  other  dispo- 
sition of  them.^ 

IIL 

3439.  And  the  Ooods  belong  to  them  by  equal  Portions.  —  This 
property  accrues  to  the  said  diildren  by  equal  portions.  And  the 
father  or  mother  who  marries  again  has  not  the  liberty  to  choose 
among  the  children,  in  order  to  prefer  or  benefit  some  of  them 
before  the  others,  neither  in  the  total  of  these  sorts  of  goods,  nor 
in  a  part  of  them.  For  the  second  marriage  is  equally  prejudicial 
to  them  all,  and  they  are  all  of  them  equally  concerned  and  in- 
terested therein." 


*  See  the  foUowing  articles,  and  the  teste  died  on  them. 

^  Focmine  qaiB  snsceptifl  ex  priore  matrimonio  filiis,  ad  secnndas  (poet  tempos  loctni 
statutnin)  transierint  nuptias :  qaidquid  ex  facultatibas  priomm  maritomm  sponsaKam 
jare,  qnidquid  etiam  naptiaram  solennitate  perceperint,  ant  qnidqnid  mortia  cassa  donir 
tionibns  factis,  ant  testamento  jnre  directo,  ant  fideicommiesi,  Tel  legati  titalo»  Tel  cojiuli- 
bet  mnnifics  liberalitatiB  pnemio  ex  bonis  (nt  dictnm  est)  priomm  maritomm  fnerint 
adsecntn :  id  totom,  ita  nt  perceperint,  integmm  ad  filios,  qnos  ex  pmoedente  ooDJogio 
habnerint,  transmittant  L.  S,  &  de  sec.  nupt.  Habeant  potestatem  possidendi  tsatom 
atqne  frnendi  in  diem  Tita,  non  etiam  alienandi  facnltate  concessa.  AtS;— Abv.S,cS', 
-^Noo,  as,  c.  23  e(  S4;  — /.  aft.  C.  de  btm,  mOL 

Qeneraliter  censemns,  qnocuDqne  casn  constitadones  ante  banc  legem  mnlierem  liberis 
communibas,  morte  mariti  matrimonio  dissolato,  qnsB  de  bonis  mariti  ad  earn  derolata 
snnt,  senrare  sanxemnt :  iisdem  casibns  maritum  qnoqne  qn«  de  bonis  mnlieris  ad  eon 
deTolnta  snnt  morte  mnlieris  matrimonio  dissolnto,  oommnnibns  liberis  serrare.  Xw  5,  C 
de  tec,  nupi. 

It  is  from  these  laws  that  the  second  head  of  the  edict  of  Julj,  1560,  has  been  taken, 
which  prohibits  widows  who  many  a  second  time  from  giving  to  thar  new  hnsbaadi 
any  share  of  the  goods  which  they  had  by  the  gift  and  Ubeiality  of  their  deceased  hoc- 
bands  ;  and  directs  that  the  said  goods  may  be  presenred  to  their  common  children ;  sad 
ordains  the  same  thing  with  respect  to  hnsbands,  as  to  the  goods  which  came  to  them  hj 
their  wiTes. 

^  Nov.  82,  c.  25. 
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IV. 

3440.  We  do  not  disHnguish  the  Origin  of  the  Goods  in  which 
the  Suband  or  Wife  has  Grain. —  Whether  the  wife'b  marriage 
portion  was  of  her  own  proper  goods,  or  whether  it  came  from 
some  other  hand,  and,  in  consideration  of  her  marriage,  her 
father,  or  some  other  persons,  had  given  it  to  her;  all  the  gains 
and  advantages  which  may  accrue  to  the  husband  out  of  these 
sorts  of  goods  are  considered  as  come  from  the  goods  of  the  wife, 
and  are  subject  to  the  rules  which  have  been  just  now  explained. 
And  likewise  the  gains  and  advantages  which  the  wife  may  have 
out  of  the  goods  of  the  husband,  whatever  way  he  came  by  them, 
are  considered  as  goods  come  from  the  husband,  and  are  subject  to 
the  same  mles.^ 

V. 

3441.  These  Chins  accrue  to  the  Children^  althotigh  they  be  not 
Heirs  either  to  the  Father  or  Mother.  —  Seeing  the  right  of  the  chil- 
dren to  these  sorts  of  goods  which  have  been  just  now  mentioned 
in  the  preceding  articles  accrues  to  them  by  the  bare  effect  of  the 
second  marriage  of  the  father  or  mother,  as  has  been  said  in  the 
second  article ;  these  goods  do  belong  to  them,  although  they  be 
not  heirs  either  to  their  father  or  their  mother.  And  the  children 
who  are  their  heirs  will  not  exclude  those  who  shall  have  re- 
nounced the  inheritance.  But  if  any  one  of  the  said  children, 
whether  he  be  heir  or  not,  either  to  the  father  or  to  the  mother, 
having  once  acquired  his  right,  happens  to  die,  leaving  children  be- 
hind him,  he  may  dispose  of  these  gains  among  them  unequally, 
in  the  same  maimer  as  he  may  of  his  other  goods.* 

VL 

3442.  When  the  Children  die  hUestate,  the  Father  or  Mother  who 
Marries  a  Second  Time  has  no  Share  in  the  Chods  which  the  said 
Children  inherited  from  their  Deceased  Father  or  Mother.  —  If 
one  of  the  children  whose  mother  had  married  a  second  time 
should  happen  to  die,  leaving  behind  him  his  said  mother  and 
brothers,  he  would  have  the  liberty  to  dispose  in  favor  of  his 
moth^  of  all  his  several  sorts  of  goods,  and  even  of  those  goods 
of  his  father's  which  had  come  to  him  by  the  effect  of  the  rules 


'  ^Kiv.  28,  e.  as,  tfi/ 


;— rf./.  7,in/ 
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which  have  been  just  now  explained ;  and  his  brothers  would  bave 
no  right  to  claim  either  the  usnfiruct  or  property  of  the  thmgs  left 
to  their  mother  by  such  disposition/  But  if  the  son  had  died 
without  disposing  of  his  part  of  the  goods  which  he  had  fiom  his 
father,  the  mother  would  have  no  right  of  property  in  them,  the 
same  remaining  to  the  other  children,  whether  it  be  that  she  married 
again  the  second  time  before  the  death  of  her  son,  or  only  after-C 
For  seeing  the  goods  which  are  appropriated  to  the  children  by 
the  second  marriage  of  their  mother  do  belong  to  them  all  equally, 
by  the  title  which  is  common  to  them,  they  have  among  them  the 
right  of  accretion  therein.  But  as  for  the  usufiruct  of  that  share  of 
the  father's  goods  which  belonged  to  the  deceased  son,  and  for  all 
the  other  goods  which  he  may  have  had  smy  other  way  than  bj 
his  father,  or  that  he  might  have  acquired  by  his  own  industry,  or 
by  succession,  or  otherwise,  the  mother  would  succeed  to  tbenr, 
either  as  to  the  property  or  usufruct  thereof,  according  to  the  roles 
which  have  been  explained  in  their  plaoe.^ 

BEBfASKS   ON   THE    PRECEDING    AbTICLE. 

3443.  We  have  restrained  the  rule  explained  in  this  artide  to 
the  mother  only,  without  extending  it  to  the  father,  because  the 
novel  of  Justinian  from  whence  the  rule  has  been  taken  is  limited 
to  the  mother ;  but  it  would  seem  that  their  condition  ought  to  be 
equaL  And  seeing  the  rules  explained  in  the  preceding  articles, 
which  by  the  former  laws  related  only  to  mothers,  have  been  ex- 
tended to  fathers  by  subsequent  laws,  as  appears  by  the  last  text 
cited  on  the  second  article,  and  that  Justinian  has,  in  other  places, 
made  this  general  remark,  that  all  the  punishments  of  second 
marriages  are  common  to  the  husband  and  the  wife ;  it  seems  that 
we  may  justly  conclude  from  this  principle,  that  this  rule,  as  well 
as  the  others,  ought  to  regard  the  men  as  much  as  the  women. 
Contra  binubos  posme  camtmmes  et  viri  mni  et  mulims.  Nov.  2,  ce^- 
2,  infn.  Commnnis  mulierU  et  viri  mulcta.  Nov.  22,  cap.  23.  To 
which  we  may  add  the  example  of  smother  law  of  the  same  em- 
peror, who,  having  enacted  much  severer  punishments  against  the 
women,  when  they  separated  from  their  husbands  without  jnst 
cause,  than  against  the  men  for  the  same  case,  did  afterwards 
make  those  punishments  equal,  and  that  for  this  reason,  that  in  a 

'  Nov,  28,  c  46, 4  1,  tfi/  i  D.c  46,  f  S. 

^  See  the  remark  on  the  raocesnon  of  mothers  at  the  end  of  the  preamble  to  die  titk, 
ik  what  Uaamer  Fbihan  Mooted,  wtd  the  foardi  artiele  of  die  firrt  section  of  the  aame  tide. 
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like  ofience  their  punishment  ought  to  be  the  same :  Bi  delicto 
emm  (equali^  similes  eis  imminere  pamasjustum  esse  putanms.  Nov. 
127,  c€^.  4.  Thus,  the  spirit  of  all  these  rules  seems  to  require 
that  there  should  be  an  equality  between  the  man  and  the  wife  for 
all  the  consequences  of  second  mairiages. 


SECTION   III. 

of  the  dispositions  which  persons  who  have  married  twice 
may  make  of  their  own  proper  goods. 

Art.  L 

3444.  T^e  Person  who  marries  twice  cannot  give  more  to  the 
Second  disband  or  Wife  than  what  is  equal  to  the  Share  of  such  of 
his  or  her  Children  as  has  the  least  Share,  —  Although  the  father 
or  mother  who  has  married  a  second  time  retain  the  property  of 
all  the  goods,  excepting  what  is  appropriated  to  the  children  of 
the  first  marriage,  pursuant  to  the  rules  explained  in  the  preced- 
ing section ;  and  nothing  hinders  them  from  alienating  the  said 
goods,  and  even  giving  them  to  other  persons,  provided  they  do 
not  thereby  encroach  on  the  legitime,  or  portion  reserved  by  law 
to  the  children ;  yet  this  liberty  is  bounded  by  one  of  the  punish- 
ments of  second  marriages.  For  it  is  not  allowed  to  the  wife 
who,  having  chUdrea  by  a  former  marriage,  has  married  a  second 
time,  to  dispose  of  any  sort  of  her  goods  in  favor  of  the  second 
husband,  nor  to  the  husband  to  dispose  in  favor  of  the  second  wife, 
whether  it  be  by  their  second  contract  of  marriage,  under  the  title 
of  nuptial  gains,  dower,  or  other  disposition  whatsoever,  whether 
the  same  be  to  take  effect  in  the  lifetime  or  after  the  death  of 
the  giver,  unless  they  reserve  to  every  one  of  the  children  as 
much  as  is  given  away ;  and  the  gift  will  be  limited  to  the  portion 
which  the  person  who  has  married  the  second  time  shall  have  left 
to  the  child  to  whom  he  or  she  has  left  the  least  share.* 

*  Kon.liceat  pins  noTercsD  rel  Titrico  testamento  relinqnere  rel  donare,  sen  dotis  rel 
ante  nnptias  donadonis  titnlo  oonferre,  qaam  filins  rel  filia  habet,  cai  minor  portio  ultima 
TubmtiMB  derdicta  Tel  data  fiierit.    Ij,  ^4  C.  de  iee,  rmpi. 

It  is  from  this  Uw  that  the  first  head  of  the  edict  of  July,  1560,  is  taken,  which  prohib- 
its women  who  have  married  twice  from  giving  any  part  of  their  goods  or  moTables  of 
the  estates  which  thej  themselyes  have  purchased,  or  which  have  come  to  them  bj  de- 
scent from  their  ancestors,  to  their  new  husbands,  to  the  father,  mother,  or  children  of 
their  said  husbands*  or  other  person  who  may  be  presumed  to  be  ia  tmit  for  Aera,  more 

VOL.  !!•  41 
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3445.  Neither  directly  nor  indirectly  by  the  Interposition  of  other 
Persons.  —  If,  to  elude  the  rule  explained  in  the  foregoing  aitide, 
the  person  who  has  married  a  second  time  had  made  some  dispo- 
sition in  favor  of  persons  interposed,  in  order  to  tiansmit  by  them 
to  the  second  husband,  or  to  the  second  wife  more  than  what  had 
been  left  to  any  child  of  the  first  marriage  who  had  the  least  share; 
the  said  disposition  would  be  reduced  in  the  same  manner  as  if  it 
had  been  made  in  express  terms  to  the  second  husband,  or  to  the 
second  wife.^ 

IIL 

8446.  J%e  Computation  of  the  Ooods  is  made  according  a*  tkey 
ofte  found  at  the  Time  of  the  Death. —  We  must  understand  what 
is  said  in  the  first  article,  concerning  the  reduction  of  what  is  left 
to  the  second  husband  or  wife  to  the  portion  of  the  child  of  the 
first  marriage  who  has  the  least,  not  of  the  portion  of  the  goods 
which  the  father  or  mother  who  makes  the  disposition  may  have 
at  the  time  of  making  the  said  disposition  that  is  liable  to  be  re- 
duced, but  of  the  portion  of  the  goods  which  they  shall  be  found 
to  have  at  the  time  of  their  death.  For  the  goods  may  be  either 
augmented  by  acquisitions,  or  diminished  by  alienations  and  losses. 
And  it  is  only  at  the  time  of  the  death  of  the  father  or  mother 
that  it  can  be  known  what  portions  the  children  will  have  in  their 
goods,  so  that  the  gift  to  the  second  husband  or  wife  may  be  com- 
pared with  the  portion  of  the  child  who  shall  have  the  least,  and 
be  made  equal  to  it." 

IV. 

3447.  What  is  cut  off  from  the  Gift  belongs  in  common  to  the 
Children  of  the  First  Marriage.  —  This  diminution  of  the  gift  made 
to  the  second  husband  or  wife  does  not  accrue  to  that  child  who 
has  the  least  share  in  the  parent's  estate;  but  it  goes  to  all  the 
children  together  by  equal  portions.  For  it  is  in  favor  of  them  all 
that  the  diminution  is  ordained.^ 


than  what  they  hmre  giTen  to  rach  of  their  children  to  ivhom  iSbej  hare  given  the  leMt 
shore  of  their  estates. 

^  L.  6,  C.  de  aee,  mqiL;-^Ihv.  22,  c.  27.  This  is  so  r^gnlated  hj  the  edict  o£  Jolj, 
1560,  concerning  second  marriages,  as  has  been  remarked  on  the  foregoing  article. 

*  Nov.  22,  eap,  28. 

^  Nov.  22,  eap.  27. 
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V. 

3448.  The  Children  of  divers  Marriages  take  each  of  them  the 
Goods  which  their  Parents  had  by  the  Marriage  of  which  they  are 
descended  —  When  there  are  children  of  divers  marriages  who 
come  to  share  the  goods  of  their  father  or  mother,  those  of  each 
marriage  take  out  of  the  mass  of  the  inheritance  that  which  came 
by  the  marriage  of  which  they  are  descended  to  their  father  or 
mother  whose  succession  they  divide.  And  although  the  second 
marriage  have  not  been  followed  by  a  third,  yet  the  children  of 
this  second  marriage  have  the  same  right,  and  the  same  approba- 
tion of  what  ought  to  come  to  them,  as  those  of  the  first  marriage 
have  in  the  goods  that  belong  to  them.*  But  the  other  goods, 
which  are  the  proper  goods  of  the  father  or  mother  who  leave 
children  of  different  marriages,  are  divided  among  all  the  children 
by  equal  portions,  unless  there  be  some  disposition  that  distin- 
guishes them  which  cannot  be  set  aside  as  being  undutiful,  and 
which  does  not  encroach  on  the  right  of  their  legitimes  or  legal 
portions.' 

VL 

• 

3449.  The  Usufruct  left  to  the  Survivor  is  not  lost  by  the  Second 
Marriage^  unless  it  was  left  on  that  Condition.  —  If  the  surviving 
father  or  mother  had  had  a  usufruct  which  the  deceased  husband 
or  wife  had  left  by  any  disposition  whatsoever,  such  usufructuary 
would  keep  it,  although  he  or  she  married  a  second  time,  unless  it 
had  been  left  on  condition  that  the  right  to  it  should  cease  upon 
marrying  again.'  And  the  father  who  marries  again  retains  with 
much  more  reason  the  usufruct  which  he  had  of  the  goods  of  his 
children,  and  even  of  those  goods  which  the  said  children  had  of 
their  mother.* 

*  Nov,  9S,  c.  29; — /.  4,  tn/  C.  de  mc.  m^t 

f  L,  4,  D.  ad  wenat.  TertuU.  et  Orphit.  !^d.  I A^  Cdeaee.mqd. 

S  Noo,  22,  c.  32. 

^  X.  Mft.  C.  ds  fion.  mat. 
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3445.  Neither  directly  nor  mdirectly  by  ike  interposition  of  other 
Persons.  -*-  If,  to  elude  the  rule  explained  in  the  foregoing  article, 
the  person  who  has  married  a  second  time  had  made  some  dispo- 
sition in  favor  of  persons  interposed,  in  order  to  transmit  by  them 
to  the  second  husband,  or  to  the  second  wife  more  than  what  had 
been  left  to  any  child  of  the  first  marriage  who  had  the  least  share; 
the  said  disposition  would  be  reduced  in  the  same  manner  as  if  it 
had  been  made  in  express  terms  to  the  second  husbandi  or  to  the 
second  wife.^ 

IIL 

3446.  The  Computation  of  Ike  Ooods  is  made  according'  as  then 
ofte  found  at  the  Time  of  the  Death, —  We  must  understand  what 
is  said  in  the  first  article,  concerning  the  reduction  of  what  is  left 
to  the  second  husband  or  wife  to  the  portion  of  the  child  of  the 
first  marriage  who  has  the  least,  not  of  the  portion  of  the  goods 
which  the  father  or  mother  who  makes  the  disposition  may  have 
at  the  time  of  making  the  said  disposition  that  is  liable  to  be  re- 
duced, but  of  the  portion  of  the  goods  which  they  shall  be  found 
to  have  at  the  time  of  their  death.  For  the  goods  may  be  either 
augmented  by  acquisitions,  or  diminished  by  alienations  and  losses. 
And  it  is  only  at  the  time  of  the  death  of  the  father  or  mother 
that  it  can  be  known  what  portions  the  children  will  have  in  their 
goods,  so  that  the  gift  to  the  second  husband  or  wife  may  be  com- 
pared with  the  portion  of  the  child  who  shall  have  the  least,  and 
be  made  equal  to  it.^ 

IV. 

3447.  What  is  cut  off  from  the  Gift  belongs  m  common  to  the 
Children  of  the  First  Marriage.  —  This  diminution  of  the  gift  made 
to  the  second  husband  or  wife  does  not  accrue  to  that  child  who 
has  the  least  share  in  the  parent's  estate ;  but  it  goes  to  all  the 
children  together  by  equal  portions.  For  it  is  in  favor  of  them  all 
that  the  diminution  is  ordained.^ 


than  what  they  have  giyen  to  rach  of  their  children  to  whom  tiiey  hare  given  die  least 
share  of  their  estates. 

^  L.  6,  C  de  tee.  m^if.;— i^.  22,  e.  27.  This  is  so  regulated  by  the  ediet  of  Jnlj, 
1560,  concerning  second  marriages,  as  has  been  remarked  on  the  foregoing 

*  Nw.  22,  cap,  28. 

'  Abv.  22,  cap.  27. 
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V. 

3448.  The  Children  of  divers  Marriages  take  each  of  them  the 
Goods  which  their  Parents  had  by  the  Marriage  of  which  thep  are 
descended  —  When  there  are  children  of  divers  marriages  who 
come  to  share  the  goods  of  their  father  or  mother,  those  of  each 
marriage  take  out  of  the  mass  of  the  inheritance  that  which  came 
by  the  marriage  of  which  they  are  descended  to  their  father  or 
mother  whose  succession  they  divide.  And  although  the  second 
marriage  have  not  been  followed  by  a  third,  yet  the  children  of 
this  second  marriage  have  the  same  right,  and  the  same  approba- 
tion of  what  ought  to  come  to  them,  as  those  of  the  first  marriage 
have  in  the  goods  that  belong  to  them.*  But  the  other  goods, 
which  are  the  proper  goods  of  the  father  or  mother  who  leave 
children  of  different  marriages,  are  divided  among  all  the  children 
by  equal  portions,  unless  there  be  some  disposition  that  distin- 
guishes them  which  cannot  be  set  aside  as  being  undutiful,  and 
which  does  not  encroach  on  the  right  of  their  legitimes  or  legal 
portions.' 

VL 

• 

3449.  T%e  Usufruct  left  to  the  Survivor  is  not  lost  by  the  Second 
Marriage^  unless  U  was  left  on  that  Condition.  —  If  the  surviving 
father  or  mother  had  had  a  usufiruct  which  the  deceased  husband 
or  wife  had  lefb  by  any  disposition  whatsoever,  such  usufructuary 
would  keep  it,  although  he  or  she  married  a  second  time,  unless  it 
had  been  left  on  condition  that  the  right  to  it  should  cease  upon 
marrying  again.'  And  the  father  who  marries  again  retains  with 
much  more  reason  the  usufruct  which  he  had  of  the  goods  of  his 
children,  and  even  of  those  goods  which  the  said  children  had  of 
their  mother.* 

*  Noo.  22,  c.  29; — /.  4,  inf.  C.  cfe  mc.  mqtt 

'  L.  4,  Z>.  adwenat.  TertuU.  et  Orphit,  ;^d.  lA.C.de  aee.  fnipf. 

S  Nuo.  22,  c.  32. 

^  L,  Mft.  C.  de  btm.  mat. 


BOOK  IV. 

OF  LEGACIES,  AND  OTHER  DISPOSITIONS  MADE 

IN   VIEW   OF   DEATH. 


3450.  LEOACIB89  and  the  other  dispositions  made  in  view  of 
death,  which  are  to  be  treated  of  in  this  book,  are  distinguished 
from  testaments,  which  have  been  discoursed  of  in  the  preceding 
book,  in  this,  that  it  is  essential  to  a  testament  that  it  contain  an 
institution  of  an  heir  or  executor,  which  is  a  general  disposition  of 
all  the  testator's  goods,  although  there  were  nothing  else  in  the 
testament  besides  this  bare  institvtion,  seeing  the  heir  or  executor 
is  universal  successor;  whereas  these  other  dispositions  are  only 
particular  dispositions  of  certain  things.  And  it  is  for  this  reason 
that,  although  one  may  make  these  sorts  of  dispositions  in  a  tes- 
tament, a6  one  may  make  a  testament  without  any  other  disposi* 
tion  besides  the  bare  institution  of  an  heir  or  executor,  and  one 
may  give  legacies  and  make  other  dispositions  in  view  of  death 
by  other  acts  than  a  testament,  it  has  been  necessary  to  distin- 
guish  these  two  matters,  and  to  give  to  every  one  its  8q>arate 
rank. 


TITLE   !• 

OF  CODICILS,  AND  OF  DONATIONS  IN  PROSPECT  OF  DEATH. 

3451.  Codicils  are  dispositions  made  in  view  of  death,  which 
are  distinguished  from  testaments  by  two  characters.  One  is  that 
of  their  formalities,  which  are  fewer  than  those  of  testaments ;  and 
the  other  is  that  of  their  use,  which  is  limited  to  legacies  and  fida« 
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dary  bequests,  whereas  a  testament  onght  necessarily  to  contain 
an  institution  of  an  heir  or  executor.  Thus,  all  dispositions  made 
in  view  of  death,  in  which  there  is  no  heir  or  executor  named,  will 
only  have  the  nature  of  codicils,  or  donations  in  prospect  of  death, 
and  not  of  a  testament,  even  although  they  should  have  all  the 
formalities  required  to  a  testament;  which  must  not  be  under- 
stood in  the  sense  of  the  Boman  law,  and  of  the  provinces  where 
the  same  is  observed.  For  in  the  customs,  as  they  admit  of  no 
testamentary  heir,  the  distinction  between  testaments  and  codicils 
is  there  altogether  useless ;  and  they  give  there  the  name  of  testa- 
ments to  all  dispositions  made  in  prospect  of  death. 

3452.  We  shall  not  repeat  here,  touching  the  difference  between 
the  use  of  testaments  and  that  of  codicils,  what  has  been  said 
thereof  in  the  fourth  section  of  TesCamefUSy  where  the  matter  of  the 
codiciliary  clause,  which  is  often  inserted' in  testaments,  hath  been 
handled.  The  reader  will  be  pleased  in  reading  tbis  title  to  con- 
sult that  section  of  the  codicHlslry  clause,  where  we  have  been 
obliged,  in  order  to  explain  the  effect  of  the  said  clause  in  testa- 
ments, to  explain  some  rules  which  relate  to  the  use  of  codicils ; 
and  he  will  find  there  at  the  same  time  the  rules  of  the  Roman 
law  concerning  this  matter,  which  he  might  expect  to  meet  with 
here.  We  say  nothing  here  of  donations  made  in  prospect  of 
death,  which  shall  be  the  subject-matter  of  the  third  section. 


SECTION   I. 
of  the  nature  and  17se  of  codicils,  and  of  their  form. 

Article  L 

3453.  Definition  of  a  CodiciL  —  A  codicil  is  an  act  which  con- 
tains dispositions  in  prospect  of  death,  without  the  institution  of 
an  heir  or  executor.* 

IL 

3454.  To  make  a  CodicUy  one  must  have  Power  to  make  a  Testor 
menu  —  Although  the  codicil  do  not  contain  the  institution  of  cm 
executor,  as  a  testament,  yet  nobody  can  make  a  codicil  if  he  has 
not  a  right  to  make  a  testament    For  the  liberty  of  disposing  of 

•  4  8,  Intt,  de  oodic,;  —  l  2,  C  tod, 

41* 
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a  part  of  one's  goods  supposes  the  same  qualities  as  those  that  are 
necessary  for  disposing  of  the  whole.^  Thus,  they  who  are  inca- 
pable ^f  making  a  testament  cannot  make  a  codicil.^ 

IIL 

3455.  One  may  make  a  Codicil  either  with  a  Testament  or  vntk- 
out  a  Testament,  —  As  it  is  free  for  every  one  who  has  power  to 
make  a  testament  either  to  make  a  testament  or  a  codicil,  one  may 
equally  make  either  the  one  without  the  other,  or  both  together,' 
whether  in  this  last  case  the  testament  precede  or  follow  the  codi- 
cil, or  both  the  one  and  the  other  be  made  at  the  same  time ;  and 
whether  also  the  testament  confirm  the  codicil  that  is  already 
made  or  to  be  made,*  or  that  it  make  no  mention  of  it  at  all,  pro- 
vided only  that  the  testament  which  is  made  after  the  codicil  do 
not  annul  it'  And  the  liberty  of  all  these  different  manners  of 
disposing  is  the  effect  of  that  which  every  one  has,  who  has  a  right 
to  make  a  will,  to  dispose  either  of  all  his  effects  by  a  testament, 
naming  an  heir  or  executor,  or  only  of  a  part  of  them  by  legacies, 
and  other  particular  dispositions  in  a  codicil,  if  he  intends  to  have 
no  other  heirs  besides  those  of  his  blood.  And  one  may  likewise 
make  several  codicils,  either  at  the  same  time  or  at  different  times.* 

IV. 

3456.  One  may  make  several  Codicils^  which  may  subsist  all  to- 
gether. —  Besides  the  difference  between  a  testament  and  a  codicil, 
which  results  from  the  rules  explained  in  the  first  article,  it  is  ne- 
cessary to  remark  a  second  difference,  which  is  a  consequence  of 
the  former,  that,  seeing  the  testament  contains  a  universal  disposi- 
tion of  the  totsility  of  the  testator's  goods,  there  cannot  be  several 
testaments  of  which  all  the  dispositions  subsist  together ;  and  the 
last  testament  annuls  the  dispositions  of  the  former,  if  it  does  not 
expressly  confirm  them.^  But  codicils  containing  only  particular 
dispositions  of  a  part  of  the  goods,  one  may  make  several  codicils, 
as  has  been  said  in  the  preceding  article,  and  they  subsist  all  of 

^  L,^,S  9i  1^'  dejure  cod. 

*  See,  touching  the  causes  which  make  this  incapadtf,  the  second  section  of  Tatametitt 
^  Sh  Inat.  de  cod. 

•  L,9,D,dejwreeod. 

'  See  the  eighth  article. 

S  4  «&•  If**^'  de  codic. 

^  L.  1,  D.  de  injutt.  rupt,;-'^  2,  Ifut.  quib.  mod,  teet.  i>\firm.    See  the  first  article  of  the 
fifth  section  of  TettameniM. 
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them/  except  the  changes  which  a  testament  or  the  last  codicils 
may  have  made.^ 

3457.  7%e  Codicil  makes  a  Part  of  the  Testament  when  there  is 
one.  —  When  there  is  together  both  a  testament  and  a  codicil, 
whether  they  be  made  at  one  and  the  same  time,  or  at  different 
times,  and  whether  the  testament  or  codicil  make  mention  of  one 
another,  or  make  no  mention,  the  codicil  is  considered  as  making 
a  part  of  the  testament"^  For  the  dispositions  both  of  the  one 
and  the  other  are  equally  the  last  will  of  the  testator,  and  the  par- 
ticular dispositions  of  the  codicil  ought  to  be  considered  as  con- 
tained in  the  general  disposition  which  is  essential  to  the  testa- 
ment Thus,  the  dispositions  of  the  testament  and  those  of  the 
codicil  are  interpreted  the  one  by  the  other,  and  are  reconciled 
with  one  another  in  such  things  as  may  subsist  both  of  the  one 
and  the  other.  But  if  one  of  them  makes  any  alteration  in  the 
other,  the  last  disposition,  even  in  the  codicil,  will  have  its  effect 
in  that  which  may  be  regulated  by  a  codicil.'' 

VI. 

3458.  T%e  Next  of  Kin  is  charged  with  the  Execution  of  the  Cod- 
icUsj  when  there  is  no  Testament.  —  As  when  there  is  a  testament 
he  who  is  instituted  heir  or  executor  is  bound  to  execute  the  dis- 
positions of  the  codicils,  so  when  there  is  no  testament  it  is  the 
heir  at  law,  or  next  of  kin,  who  is  charged  with  the  execution  of 
them,®  in  the  same  manner  as  if  he  were  instituted  heir  or  executor 
by  a  testament.  For  he  might  have  been  deprived  of  the  inherit- 
ance, and  it  was  out  of  free  good-will  that  the  deceased  has  left  it 
to  him.P  Thus,  the  dispositions  of  a  codicil  have,  with  regard  to 
him,  the.  same  effect  as  if  they  were  ordained  by  a  testament  in 
which  he  were  made  heir  or  executor.^ 

VIL 

3459.  Difference  between  the  Two  Sorts  of  Codicils.  —  It  follows 
from  the  two  foregoing  articles,  that  there  is  a  difference  between 

*  /^  S,  />.  dejun  adie.  ^  See  the  eighth  article. 
"  L,pen»h.  D.  tettam,  qiumad.  apet,; — h  \%^D,dt  Jure  eodic. 

*  We  hare  added  these  last  words,  because,  as  shall  be  said  in  the  ninth  article,  one 
cannot  dispose  of  the  inheritance  in  a  codicil. 

°  £.16,  D.  dejure  codic, 

I*  L.  8,  §  1,  Z>.  dejure  codk,  '^  L,%S  2,  nd. 
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the  two  sorts  of  codicils,  that  is,  those  which  happen  to  be  accom- 
panied with  a  testament,  whether  the  same  follow  or  precede  the 
codicils,  and  those  of  persons  who  die  without  a  testament ;  that 
these  last  are  in  lieu  of  a  testament,  containing  all  the  dispositions 
of  the  deceased,  in  the  same  manner  as  if  he  had  made  a  testa- 
ment and  named  therein  his  heir  at  law  for  his  executor,  charging 
him  with  what  should  be  contained  in  the  codicil;  whereas  the 
codicil  of  him  who  has  likewise  made  a  testament  has  relation  to 
that  testament,'  and  makes  a  part  of  it,  as  has  been  said  in  the 
fifth  article. 

VIIL 

3460.  The  Q)diM  hath  Us  Effect^  aWumgh  U  be  f^^ 

firmed  by  the  Testament,  —  K  he  who  had  made  a  codicil  makes 
afterwards  a  testament  in  which  he  makes  no  mention  of  the  cod- 
icil, the  codicil  will  nevertheless  have  its  effect  For  although  it 
be  not  expressly  confirmed  by  the  testament,  yet  it  is  confirmed  in 
BO  far  that  it  has  not  been  revoked.  And  it  is  presumed  that  the 
testator  has  persevered  in  the  same  mind,  since  he  has  ordered 
nothing  to  the  contrary."  But  if  the  testament  contained  any  dis- 
positions contrary  to  those  made  in  the  codicil,  or  if  it  made  any 
alteration  in  them,  the  last  will  would  be  the  rule.* 

IX 

3461.  One  camnot  impose  by  a  Codicil  a  OondUion  on  which  the 
Institution  of  the  Heir  or  Executor  shaU  depend, — As  one  cannot 
by  a  codicil  make  an  heir  or  executor,  so  likewise  one  cannot  take 
away  the  inheritance  by  a  codicil,  nor  consequently  impose  on  the 
heir  or  executor  a  condition  on  which  it  should  depend  whetiier 
he  should  be  heir  or  not ;  nor  can  he  take  away  a  condition  of  this 
nature  imposed  by  the  testament  For  these  sorts  of  dispositions 
would  have  the  effect  to  take  away  and  give  the  inheritance; 
which  cannot  be  done  but  by  a  testament,  to  which  more  formali- 
ties are  required  than  to  a  codicil.^ 


'  Intestato  patrefiunilias  mortno,  nihil  desiderant  codidUi:  sed  Ticem  testamend  exhl- 
bent.  Testamento  antem  facto,  jus  sequantnr  ejus.  L.lB^'in/.D.dejuncodic.  We 
may  give  to  this  text  the  meaning  explained  in  this  article,  althoo^  it  h^  another  which 
shall  be  mentioned  in  the  remark  on  the  fonrdi  article  of  the  following  eeetioiL 

"  f  I,  inf.  hat.  de  codic, ;  —  /.  3,  4  S,  D.  dejure  codie, 

'  £.  5,  tnf.  D.  dejun  codic, 

*>  L.  6,  D.  dr  jure  codic. ;—^  3,  Inst,  de  codic,  ;-^  I  27,  \l,D.de  oomtt.  itist. 
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X. 

3462.  Five  Witnesses  are  required  to  a  Codicil  —  For  the  valid- 
ity of  a  codicil,  it  is  necessary  that  it  should  be  attested  by  five 
witnesses  of  the  same  qnality  with  those  who  aie  allowed  to  be 
witnesses  to  a  testament.' 

XL 

3463.  Rules  of  Testaments  which  agree  to  Codicils. —  We  may 
add,  as  a  last  rale  of  the  nature  and  use  of  codicils,  that  we  must 
apply  to  them  and  observe  in  them  all  the  rules  of  testaments 
which  may  have  relation  to  and  agree  with  codicils.  Thus,  we 
may  apply  to  codicils  the  rules  which  relate  to  the  capacity  or  in- 
capacity of  persons,  whether  to  make  dispositions  in  prospect  of 
death,  or  to  receive  any  liberality  by  such  dispositions,  the  rules 
touching  the  interpretation  of  the  said  dispositions,  those  of  condi- 
tions, and,  in  general,  all  the  other  rules  of  testaments  which  may 
be  applied  to  codicilSiT 


SECTION   II. 
op  tbb  causes  t^hich  annul  codicils. 

Art.  L 

3464.  T^e  Codicil  is  Null  for  Want  of  the  Necessary  Formalities. 
—  The  codicil  is  null  if  it  wants  the  number  of  five  witnesses  who 
have  the  qualifications  necessary  for  giving  testimony,  or  if  it 
wants  any  one  of  the  other  formalities  explained  in  the  third  sec- 
tion of  testaments.* 

*  L.  tiU,  ^  vk.  C,  d$  codk.  The  formalitiefl  of  oodidlB,  as  well  aa  those  of  testaments, 
depend  on  Uin  usage  of  the  places,  as  has  been  said  concerning  the  foimalities  of  testa- 
ments.   See  the  first  article  of  the  third  section  of  TatamadM. 

y  One  maj  be  able  to  jndge  of  the  tmth  and  nse  of  this  rule  by  the  relation  which  the 
rules  concerning  testaments,  which  have  been  already  explained,  have  to  codicils. 

*  See  the  text  cited  on  the  tenth  article  of  the  first  section,  and  the  remarks  on  the  same 
srticle,  and  the  third  section  of  Tegtaments. 

It  is  necessary  to  observe,  as  to  the  formalities  explained  in  that  third  section  of  Tetta' 
sMRts,  iSbM  tiiere  are  some  rules  of  that  section  which  do  not  agree  to  codicils ;  as,  for  ex- 
ample, those  of  the  ninth  and  tenth  articles,  which  say  that  the  heir  or  executor,  his  chil- 
dren, his  Cither,  and  his  brothers,  cannot  be  witnesses  to  the  testament;  for  in  a  codicil 
then  is  no  heir  or  ezecntor. 
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IL 

3465.  Or  if  it  is  revoked  by  a  Second.  —  A  first  codicil  is  an- 
nulled  by  a  second  which  revokes  it.^  But  if  the  second  makes 
only  some  changes  in  the  first,  both  the  one  and  the  other  will 
subsist  in  what  the  second  shall  not  have  changed.  And  if  the 
second  makes  no  alteration  at  all  in  the  first,  both  of  them  will 
have  their  effect" 

IIL 

3466.  Or  by  a  Testament.  —  A  testament  subsequent  to  a  codicil 
may  either  confirm  it,  or  revoke  it,  or  make  some  alteration  in  it, 
with  much  more  reason  than  a  second  codicil  may :  which  de- 
pends  on  the  manner  in  which  the  testator  shall  have  explained 
himself  in  the  said  testament^ 

IV. 

3467.  The  Birth  of  a  Child  annuls  the  Testament  and  CodidL-- 
If  he  who,  having  no  children,  had  made  a  codicil  and  a  testament, 
happens  afterwards  to  have  children,  the  testament  and  the  cod- 
icil will  be  void." 

Remarks  on  the  Preceding  Article. 

3468.  This  text  relates  only  to-  the  case  where  there  is  both  a 
codicil  and  a  testament :  and  it  is  said  in  another  text,  that  when 
there  is  only  a  codicil  without  a  testament,  the  birth  of  a  child 
does  not  annul  it  AgnaiUme  sui  hasredis  nemo  dixerit  codicilbs 
evanuisse.  L.  pen.  D.  de  jure  cod. ;  —  L  16,  eod.  This  difference, 
which  the  Roman  law  makes  between  a  codicil  without  a  testa- 
ment  and  the  codicil  of  him  who  had  also  made  a  testament,  is 
founded  upon  this,  that  he  who  makes  a  codicil,  and  dies  without 
making  any  testament,  dies  with  an  intention  to  leave  his  succes- 
sion to  his  heir  at  law,  and  that  therefore  his  intention  is  that  bis 
heir  at  law  should  execute  the  codicil ;  whereas,  when  there  is  both 
a  testament  and  a  codicil,  it  is  a  rule  in  the  Roman  law  that  the 
codicil  shall  follow  the  condition  of  the  testament,  and  that  it  shall 


^  X.  8,  C,  d$  codk. 

^  ThiB  u  a  oonsequence  of  the  power  which  one  hai  to  mike  eevenl  oodidb.  See  the 
foorth  article  of  the  first  section. 

^  See  the  fourth,  fifth,  and  eighth  articles  of  the  first  section. 

*  Rnpto  testamento  posthmni  agnatione,  codicillos  qnoqae  ad  testamentnm  pertiDentei 
non  valere,  in  dnbiam  non  venit    L.  l^  C.de  codic. 
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subsist  if  the  testament  ought  to  subsist,  or  that  it  be  void  if  the 
testament  is  annulled.  IfUesUUo  pcUrefamUias  mortuo  nihil  deside* 
rani  codicUU^  sed  vicem  testamenti  exhibent :  testamento  autemfacto^ 
jus  sequmUur  ejus.    L.  16,  infine^  D.  dejure  cod. 

3469.  This  law,  which  makes  all  the  codicils  of  those  who  have 
made  no  testament  to  subsist  without  distinction,  might  in  certain 
cases  trespass  against  equity.  For  if  we  suppose  that  a  man  who 
was  not  married,  and  had  no  hopes  of  having  any  children,  had 
made  a  codicil  in  which  he  had  disposed  of  the  greatest  part  of  his 
estate,  thinking  to  leave  the  remainder,  which  would  be  the  least 
part  of  it,  to  his  heir  at  law,  a  collateral  relation,  and  one  who  did 
not  stand  in  need  of  it;  and  that  afterwards  he  should  happen  to 
marry,  and  to  have  children,  and  to  die  without  revoking  this  cod- 
icil, either  through  forgetfulness,  or  because  he  had  been  surprised 
by  death ;  it  would  seem  very  hard  to  make  such  a  codicil  to  sub- 
sist  in  a  case  where  even  a  testament  would  be  annulled,  not  only 
as  to  the  institution  of  an  heir  or  executor,  but  as  to  all  the  other 
dispositions  thereof,  even  the  most  favorable.*  And  if  equity  re- 
quires that  the  birth  of  a  child  should  annul  in  its  favor  all  the  dis- 
positions of  a  testament,  the  same  equity  would  seem  likewise  to 
require  that  the  birth  of  a  child  should  annul  also  the  dispositions 
of  a  codicil,  although  it  be  not  accompanied  with  a  testament; 
seeing  this  circumstance  is  wholly  indifferent  to  the  right  of  the 
child,  who  is  as  much  or  more  injured  by  the  dispositions  of  such 
a  codicil,  as  he  can  be  by  a  testament  So  that,  seeing  the  motive 
which  has  induced  us  to  receive  into  our  usage  the  dispositions  of 
the  Soman  law  is  only  the  equity  thereof,  which  renders  those  dis- 
positions of  the  Roman  law  which  we  observe  just  in  aU  places, 
and  at  all  times,  and  that  we  reject  such  dispositions  thereof  as 
seem  to  deviate  from  that  equity,  and  which  savor  too  much  of 
those  niceties  which  we  see  so  frequent  there,  we  did  not  think  it 
proper  to  set  it  down  as  a  rule,  that  the  birth  of  a  child  does  not 
annul  a  codicil  when  there  is  no  testament  Neither  have  we  put 
down  the  contrary  in  this  article ;  but  we  have  contented  ourselves 
with  making  this  remark  here  concerning  this  difficulty,  in  which 
we  should  be  afraid  to  trespass  against  equity  if  we  should  lay  it 
down  as  a  general  rule,  either  that  all  codicils  are  valid  when 
there  is  no  testament,  or  that  they  are  null  when  there  is  a  testa- 
ment which  is  found  to  be  null.     For  this  first  rule  would  be  at- 

*  8m  the  fifteenth  article  of  the  fiilh  sectioii  of  TaUBmaniM. 
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tended  with  the  inconvenience  that  has  been  jnst  now  taken  notice 
of,  if  the  birth  of  a  child  should  not  annnl  a  codicil  that  is  not  ac- 
companied with  a  testament.  And  it  may  be  said  of  the  other 
rule  of  the  Roman  law,  which  annuls  indifferently  all  codicils 
when  there  is  a  testament  which  proves  to  be  null,  whether  the  tes- 
tament be  made  after  or  before  the  codicil,  or  be  made  at  the  same 
time,  that  it  may  also  have  its  inconveniences,  except  in  the  cases 
where  the  codicils  and  testaments  have  jsuch  a  connection  with  one 
another  that  the  dispositions  which  they  contain  ought  all  of 
them  either  to  subsist  or  perish  together;  as,  for  example,  if  a 
testator,  who,  having  no  miiui  to  explain  his  particular  dispositioDs 
by  a  testament,  had  only  named  his  heirs  or  executors  in  the 
testament,  requiring  them  to  execute  the  dispositions  which  he 
should  afterwards  make  by  a  codicil,  had  accordin^y  made  a 
codicil  which  contained  legacies  with  which  he  burdened  his  heirs 
or  executors  differently  and  apart,  one  with  some,  and  the  others 
with  others,  and  it  happened  that  this  testament  proved  to  be 
null,  either  by  reason  of  the  incapacity  of  the  heirs  or  executors,  or 
for  want  of  some  formalities;  one  might  without  transgressing 
against  justice  or  equity  annul  this  codicil  so  linked  and  united  to 
this  testament.  But  if  a  testator,  who,  without  any  design  of 
making  a  testament,  had  first  made  a  codicil,  containing  some 
dispositions  in  favor  of  poor  relations  or  servants,  or  for  some 
charitable  uses,  should  afterwards  chance  to  make  a  testament, 
and  institute  for  his  heir  or  executor  either  his  heir  at  law,  or  even 
some  other  person,  would  it  be  necessary,  in  order  to  do  justice, 
that,  if  this  testament  should  prove  null,  the  codicil  should  like- 
wise be  annulled,  because  it  is  the  rule  in  the  Roman  law,  that, 
when  there  is  a  testament,  all  codicils  are  to  follow  the  fate 
thereof? 

3470.  All  that  has  been  said  here  touching  the  difference  of 
codicils  in  the  cases  where  there  is  no  testament,  and  in  the  cases 
where  there  is,  concerns  only  the  provinces  which  are  governed  by 
the  written  law.  For  as  to  the  customs,  the  reader  has  already  been 
sufficiently  informed,  that,  as  all  the  dispositions  which  are  made 
there  are  only  codicils,  seeing  they  cannot  there  make  an  heir  by 
a  testament,  this  difference  is  of  no  manner  of  use  in  them.  And 
as  for  the  provinces  which  are  governed  by  the  written  law,  we 
have  seen  there,  and  there  are  still  to  be  seen  at  this  day,  several 
lawsuits  which  are  occasioned  by  the  difficulties  which  arise  from 
certain  cases  which  are  pretended  to  be  excepted  from  the  rule  of 
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tbe  Soman  law,  which  annnis  all  codicils  when  there  is  a  testa- 
ment which  is  found  to  be  nuU.  It  is  easy  to  imagine  that  the 
liberty  of  excepting  certain  cases  is  a  source  of  many  lawsuits. 
Which  makes  it  to  be  wished  that  there  were  on  this  subject  some 
regulation,  which  should  make  the  validity  of  codicils  either  to  de« 
pend  absolutely  on  that  of  testaments,  when  there  are  any,  or  to 
be  wholly  independent  on  them,  or  which  should  give  some  tem- 
perament thereto,  if  any  that  is  just  and  necessary  can  be  found. 

V. 

3471.  Other  Causes  which  anmU  Codicils.  —  We  may  add,  for  a 
last  rule  concerning  the  causes  which  may  annul  a  codicil,  that  we 
ninst  join  to  those  causes  which  proceed  from  the  want  of  formali- 
ties, and  to  the  others  that  have  been  just  now  explained,  some 
others  of  the  number  of  those  which  also  annul  testaments ;  such 
as  if  the  person  who  had  made  a  codicil  dies  under  an  incapacity 
incurred  by  a  sentence  of  condemnation ;  if  the  codicil  has  been 
made  by  force ;  if  he  who  made  it  did  afterwards  cancel  it' 


SECTION    III. 

OF   DONATIONS    MADE   IN   PROSPECT    OF   DEATH. 

3472.  It  is  necessary  to  distinguish,  in  these  terms  of  donation  in 
prospect  of  deathy  two  different  ideas  of  two  things  which  they  signi- 
fy in  their  common  acceptation  with  us.  For  we  may  understand 
by  these  terms  the  deed  or  writing  which  contains  the  disposition 
of  the  donor,  as  we  understand  by  the  word  codicil  the  writing 
which  contains  the  legacies ;  and  we  may  likewise  understand  by 
these  terms  of  donation  in  prospect  of  deathy  the  very  disposition 
itself,  that  is,  the  beneficence  contained  in  the  writing,  as  the 
legacy  is  contained  in  the  codicU.  Thus,  whereas  with  respect  to 
legacies  we  make  use  of  two  distinct  words,  to  wit,  that  of  codicil^ 
which  signifies  the  writing  in  which  the  legacies  are  contained, 
and  the  word  legacy ^  which  signifies  the  dispositions  made  in  the 
codicil ;  in  the  case  of  donations  made  in  prospect  of  death  we 
have  only  this  one  term,  which  has  both  senses,  and  which  signi- 
fies equally  the  disposition  of  the  person  who  gives,  and  the  writ- 

'  See  the  fifth  secdoii  of  Tmtammta, 
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ing  which  contains  the  said  disposition ;  which  may  proceed  from 
hence,  that  usually  the  terms  donation  in  prospect  of  death  are 
only  made  use  of  when  there  is  one  only  donation  made  hy  a  par- 
ticular act  or  writing ;  whereas  codicils  may  contain  one  or  more 
legacies,  and  likewise  other  dispositions. 

3473.  It  was  necessary  to  observe  the  distinction  of  these  two 
meanings  which  the  terms  donation  in  prospect  of  death  may 
have,  in  order  to  prevent  the  reader's  forming  to  himself  a  wrong 
idea  of  what  is  the  subject-matter  of  this  section.  For  he  might 
imagine  that  this  section  should  contain  all  the  rules  which  may 
relate  to  donations  made  in  prospect  of  death,  either  as  to  the 
formalities  of  the  acts  or  writings  which  contain  these  sorts  of  dis- 
positions, or  as  to  their  nature.  And  he  might  likewise  fancy^ 
that,  as  in  the  preceding  sections  we  have  explained  only  what 
concerns  codicils,  without  saying  any  thing  of  legacies,  which  shall 
be  the  subject-matter  of  the  subsequent  title,  so  we  should  make 
the  like  distinction  in  donations  because  of  death.  But  since  we 
are  to  explain  the  detail  of  the  rules  relating  to  legacies  only  in  the 
following  title,  and  the  said  rules  are  applicable  to  donations 
made  in  prospect  of  death,  they  being  of  the  nature  of  legacies,  we 
shall  explain  in  this  section  only  such  rules  concerning  donations 
made  in  prospect  of  death  as  ought  to  be  separated  from  those  of 
legacies,  whether  it  be  that  the  said  rules  relate  to  the  donation 
itself,  that  is,  to  the  liberality  of  the  donor,  or  to  the  writing  w^hich 
contains  it ;  and  it  will  be  easy  to  distinguish  in  every  article  what 
it  relates  to. 

3474.  Before  we  proceed  to  the  explanation  of  the  few  rules  of 
which  this  section  consists,  it  is  proper  to  observe,  that,  seeing  the 
bare  word  donation  comprehends  the  donations  that  are  to  take 
effect  in  the  lifetime  of  the  donor,  as  also  the  donations  that  are  to 
have  their  effect  only  after  the  donor's  death,  it  is  necessary  to  dis- 
tinguish aright  the  nature  of  these  two  sorts  of  donations,  and  for 
that  end  to  consult  what  has  been  said  of  this  matter  in  the  pre- 
amble to  the  title  of  Donations  that  have  their  Effect  in  the  lAfe- 
time  of  the  Donor j  and  likewise  what  is  there  said  of  the  maxim. 
To  give  and  to  retain  is  good  for  nothing ;  which  has  been  ex- 
plained in  the  same  place. 

Abt.  L 

3475.  Definition  of  a  Donation  made  in  Prospect  of  Death,  — A 
donation  made  in  prospect  of  death  is  a  disposition  made  by  him 
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who,  not  being  willing  to  strip  himself  in  his  lifetime  of  the  thing 
which  he  intends  to  give  away,  desires  that  after  his  death  it  may 
go  to  the  person  whom  he  has  a  mind  to  favor  with  it,  and  that  he 
should  have  it  rather  than  his  heirs.* 

Remarks  on  the  Preceding  Article. 

3476.  In  the  Roman  law  they  distinguished  three  sorts  of  dona- 
tions because  of  death.  The  first  is  of  those  where,  without  any 
present  danger  of  death,  one  gives  out  of  a  view  that  he  must  some 
time  or  other  die.  The  second  is  of  those  where  the  donor,  find- 
ing himself  in  some  danger  of  death,  gives  in  such  a  manner  that 
he  strips  himself  of  the  thing  which  he  gives  away,  and  conveys  it 
to  the  donee,  whom  he  makes  master  of  it  And  the  third  is  of 
those  donations  where,  in  the  same  case  of  a  danger  of  death,  one 
gives  in  such  a  manner  that  the  thing  given  shall  not  belong  to 
the  donee  till  after  the  donor's  death.  Julianas  libro  sepiimo 
decimo  Digestorum  ires  esse  species  mortis  causa  donalioftum  ait. 
Unam  cum  quis  nuUo  prcesentis  periculi  meiu  canlerrittts^  sed  sola 
cogitatione  mortalUatis  iionat.  Aliam  esse  speciem  mortis  causa 
donationum  aitj  cum  quis  imminente  periculo  commotus^  ita  donate  ut 
statim  fiat  accipieniis.  Tertium  esse  genus  donationum  aU,  si  quis 
periculo  motus  non  sic  det  ut  statim  faciat  accipientis,  sed  tunc 
demum  cum  mors  fuerU  secuta,  L.  2,  D.  de  mort  caus,  danat;  — 
§  1,  Instii,  de  donat* 

3477.  We  shall  not  set  down  here  as  rules  these  three  ways  of 
giving  in  prospect  of  death.  This  distinction  does  not  agree  with 
onr  usage ;  for  it  is  to  be  observed  that  the  second  of  these  three 
sorts  of  donations  in  prospect  of  death  has  a  character  quite  op- 
posite to  the  essential  character  we  give  to  donations  made  in 
view  of  death,  which  is,  that  they  are  revocable,  and  that  they  do 
not  put  the  donees  in  possession  till  after  the  death  of  the  donor. 
Whence  it  follows,  that  this  second  sort  of  donation  would  be  a 
donation  that  takes  effect  in  the  donor's  lifetime,  since  it  would 
put  the  donee  immediately  into  possession.  And  it  is  to  be  ob- 
served, also,  that  by  our  usage  those  who  are  in  imminent  danger 
of  death,  through  sickness  or  otherwise,  cannot  make  donations 
that  are  to  have  their  effect  in  the  donor's  lifetime.  As  to  the 
two  other  sorts  of  donations  in  prospect  of  death,  according  to 

*  Mortis  causa  donatio  est,  cam  quis  habere  se  Tolt  qaam  earn  cni  donat:  msgisqna 
enm  cni  donat,  qnam  h«redem  snnm.  L,  \,  D.  de  mart,  caus.  donat.} — \  1,  inf.  Intt.  de 
donat. 
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our  usage  it  is  indifferent  whether  the  person  who  makes  the 
donation  because  of  death  be  in  immediate  danger  of  it,  cf 
not  And  they  must  all  of  them  be  in  writing,  and  made  in  due 
form. 

3478.  What  has  been  just  now  said,  that  by  our  usage  those 
who  are  in  imminent  danger  of  death  cannot  make  donations  thit 
are  to  have  effect  in  the  lifetime  of  the  donor,  is  to  be  understood 
of  donations  of  immovable  goods,  or  of  sums  of  money,  or  ol 
other  things  that  are  not  actually  delivered  to  the  donee ;  for  what 
is  actually  delivered,  the  donation  thereof  is  good  and  valid,  unless 
it  be  done  in  fraud  of  the  law,  or  of  custom,  beyond  the  bounds  of 
what  one  may  give  away  in  prospect  of  death. 

3479.  It  may  likewise  be  remarked  concerning  that  usage  of  the 
Roman  law  as  to  donations  in  prospect  of  death,  that  they  reck- 
oned in  the  number  of  such  donations  the  other  ways  by  which  it 
may  happen  that  one  has  something  because  of  the  death  of  an- 
other, which  they  called  mortis  causa  capio;  as  if  a  father  gave 
something  becau^  of  the  death  of  his  son.  It  would  be  needless 
to  instance  in  more  examples  of  this  kind,  there  being  nothing  in 
this  matter  that  deserves  our  observation.  K  L  8j  12, 18,  et  21, 
D.  de  morL  causa  danai.  et  capion. 

IL 

3480.  Wherein  Donations  made  in  Prospect  of  Death  and  Codi- 
cUs  do  agrecy  and  wherein  they  differ.  —  There  is  this  difference  be- 
tween a  codicil  and  a  donation  in  prospect  of  death,  that  the  name 
of  codicil  is  given  indifferently  to  aU  acts  which  contain  the  several 
dispositions  which  one  may  make  in  prospect  of  death  besides 
that  of  the  institution  of  an  executor,  whatever  number  there  be 
of  the  said  dispositions,  and  of  what  nature  soever  they  may  be ; 
but  by  a  donation  in  prospect  of  death  is  properly  understood 
only  one  single  particular  disposition.  Thus,  he  who,  besides 
making  a  testament  and  codicils,  if  he  had  a  mind  to  make  any, 
or  without  making  either  testament  or  codicil,  had  a  mind  to  dis- 
pose of  a  sum  of  money,  or  other  thing,  in  favor  of  some  person, 
might  give  to  the  act  or  writing  that  should  contain  the  said  dispo- 
sition the  name  of  donation  because  of  death,  which  one  does  not 
give  to  the  other  acts  which  contain  several  dispositions :  but  he 
might  likewise  give  to  this  disposition  the  name  of  codicil  Thus, 
it  is  the  same  thing  for  a  donation  in  prospect  of  death,  whether  it 
be  expressed  under  this  name  in  a  writing  made  expressly  for  that 
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purpose,  or  whether  it  be  contained  in  a  codicil,  either  under  the 
name  of  legacy,  or  under  that  of  donation.^ 

IIL 

3481.  Formalities  of  Donations  made  on  Account  of  Death,  —  Do- 
nations made  in  prospect  of  death  being  of  the  same  nature  with 
codicils,  the  same  formalities  ought  to  be  observed  in  them :  and 
as  five  witnesses  are  required  to  a  codicil,  the  same  number  is  like- 
wise necessary  to  a  donation  in  prospect  of  death.* 

IV. 

3482.  Who  may  make  Donations  in  Ptospect  €f  Death.  —  The 
same  persons  who  may  or  may  not  make  testaments  or  codicils, 
may  also  or  may  not  make  donations  because  of  death.  For  the 
same  capacity  is  required  for  this  sort  of  dispositions  as  for  the 
two  others.^ 

V. 

3483.  The  Rules  of  Codicils  agree  to  Donations  made  in  Prospect 
of  Death.  —  We  ought  to  apply  to  the  acts  or  writings  which  con- 
tain donations  made  in  prospect  of  death,  the  other  rules  which 
relate  to  codicils,  as  they  may  agree  with  them.  And  it  will  be 
easy  to  discern  those  rules  without  repeating  them  in  this  place.* 

VI. 

3484.  And  also  the  Rules  of  Legacies.  —  As  to  what  concerns 
the  nature  of  donations  made  in  prospect  of  death,  it  being  the 
same  with  that  of  legacies,'  they  have  also  the  same  rules,  which 
shall  be  explained  in  the  following  title. 

^  See  the  sixth  article  of  this  section,  and  the  third  article  of  the  first  section  of  Ltga- 
cief,  and  the  texts  dted  on  them.  As  to  this  whole  article,  the  reader  may  consult  the 
preamble  of  this  section. 

'  8ee  the  text  cited  on  the  tenth  article  of  the  first  section  of  CodieUsy  and  the  remark 
there  made  upon  it.    Qninqne  testibns  pnesentibns.    L.  uU.  C,  de  donat,  oatis.  mort 

^  See  the  second  section  of  TeatamenU, 

*  See  the  two  preceding  sections. 

'  4  1»  I'^-  ^  donat. ;  —  v.  I.  tdt.  C.  de  donat.  caug.  mort. 
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TITLE    II. 

OF  LEGACIES. 

3485.  Legacies  are  particular  dispositions  on  aoconnt  of  death, 
which  distinguish  the  legatees  from  the  heir  or  executor,  in  that 
the  legatees  succeed  only  to  that  which  is  taken  off  from  the  in- 
heritance to  be  giyen  to  them,  and  that  they  are  as  it  were  particu- 
lar successors ;  whereas  the  heir  or  executor  is  universal  successor 
to  the  whole  mass  of  the  goods. 

3486.  There  is  likewise  this  difference  between  legatees  and  ex- 
ecutorsy  that  an  executor  cannot  be  made  but  by  a  testament, 
whereas  legatees  may  be  made,  not  only  by  a  testament,  but  also 
by  a  codicil.  And  it  is  the  same  thing  for  the  legacies,  whether 
they  be  contained  in  one  or  other  of  these  two  sorts  of  disposi- 
tions, which  are  distinguished  with  regard  to  legacies  only  in  this, 
that  the  legacies  left  by  a  testament  are  due  from  the  executor,  and 
those  left  in  a  codicil,  without  a  testament,  are  due  from  the  heir 
at  law,  or  next  of  kin. 

3487.  It  is  necessary  also  to  remark  here,  as  we  have  done  in 
other  places,  that  in  the  customs  of  France,  if  a  testator  institutes 
any  other  person  for  his  heir  or  executor  besides  him  who  has  a 
right  to  succeed  by  law,  if  there  were  no  testament,  they  do  not 
give  him  the  name  of  heir,  but  only  that  of  universal  legatee.  For 
although  he  succeeds  to  all  the  goods  and  to  all  the  rights  which 
the  testator  has  power  to  dispose  of,  yet  the  customs  give  the 
name  of  heir  only  to  the  heir  of  blood,  to  whom  they  appropriate 
the  goods  which  they  do  not  allow  the  testator  to  dispose  of;  and 
this  legatee  is  distinguished  from  particular  legatees  by  this  quality 
of  universal  legatee.  Thus,  the  disposition  made  in  his  favor  is 
not  called  the  inheritance,  even  although  it  should  comprehend  all 
the  effects  of  tlie  testator,  if  he  had  none  but  what  he  had  power 
to  dispose  of;  but  it  is  only  called  a  universal  legacy. 

3488.  Seeing  there  are  some  matters  which  are  common  both 
to  legacies  and  to  the  institution  of  an  heir  or  executor,  and  that 
it  was  necessary  to  explain  them  under  the  titie  of  Testaments^  we 
shall  not  repeat  here  what  has  been  already  explained  of  these 
matters,  as  that  which  concerns  the  rules  of  the  interpretation  of 
the  dispositions  of  the  testator,  those  relating  to  conditions,  de- 
scriptions, and  other  manners  which  may  diversify  the  said  dispo- 
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sitions,  the  roles  concerning  the  right  of  accretion,  of  transmission, 
and  others  which  have  been  explained  under  the  title  of  Testa- 
metUs.  Neither  shall  we  say  any  thing  here  of  the  formalities 
necessary  to  legacies,  this  matter  having  been  explained  in  the 
same  title  of  TestamentSj  and  in  that  of  Codicils^  which  are  the  dis- 
positions by  which  legacies  are  given.  And,  in  general,  the  reader 
ought  to  apply  to  legacies  all  the  rules  explained  in  those  other 
titles,  according  as  they  are  capable  of  being  applied  thereto.  And 
under  this  title  we  shall  treat  of  the  rules  which  are  peculiar  to  the 
matter  of  legacies. 

3489.  It  is  further  to  be  remarked,  that  under  the  name  of  leg- 
acy it  is  necessary  to  comprehend  that  kind  of  dispositions  on 
account  of  death  which  are  called  particular  fiduciary  bequests, 
distinguished  from  legacies  in  the  ancient  Roman  law  both  by 
their  name  and  their  nature,  but  confounded  with  one  another  by 
the  latter  laws,  which  have  given  to  the  said  fiduciary  bequests  the 
nature  of  legacies,  and  have  made  these  two  sorts  of  dispositions 
equal  in  every  thing.^  But  because  there  is  in  reality  some  differ- 
ence between  legacies  and  particular  fiduciary  bequests,  and  that 
we  shall  be  obliged  to  make  use  of  this  term  fiduciary  bequest^ 
and  to  quote  laws  in  which  it  is  mentioned,  it  is  necessary  not 
only  to  inform  the  reader  thereof,  but  to  explain  here,  on  this  sub- 
ject, that  which  ought  to  precede  the  rules,  in  order  to  make  them 
rightly  understood. 

3490.  A  fiduciary  bequest  is  a  disposition  by  which  the  testator 
prays  his  heir  or  executor  to  deliver  to  some  person  either  the 
whole  succession,  or  a  part  thereof,  or  something  in  particular. 
The  first  use  of  fiduciary  bequests  was  such,  that  it  depended 
wholly  on  the  heir  or  executor  either  to  comply  with  this  request 
of  the  testator's,  or  not  to  comply  with  it,  as  he  thought  fit ;  and  it 
was  from  thence  that  the  Latin  word  ftdeicommissum  came,  be- 
cause it  was  committed  or  remitted  to  the  faith  and  integrity  of 
the  heir  or  executor;  but  afterwards  the  heirs  or  executors  were 
compelled  by  law  to  execute  these  sorts  of  dispositions.^ 

3491.  The  fiduciary  bequests  of  the  whole  inheritance,  or  of  a 
part  of  it,  are  a  matter  which  shall  be  explained  under  the  third 
title  of  the  fifth  book.  And  as  for  particular  fiduciary  bequests, 
although,  as  has  been  just  now  remarked,  they  have  been  made 

*  Per  omnia  exieqiiaU  snnt  legata  fiddcommiBsis.    JLl^D.de  legal.  1. 
^  V.tii.  Intl.  dejidekom.  hoared.  ettit.de  ring.  reb.  perjideiann.  relict. 
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like  unto  legacies,  yet  it  is  necessary  to  distingoish  in  these  fidu- 
ciary bequests  two  sorts  of  rules:  those  which  are  common  to 
them  and  to  legacies,  which  shall  be  explained  under  this  title; 
and  some  others  that  are  peculiar  to  them,  which  shall  be  explained 
in  the  second  section  of  the  third  title  of  the  fifth  book. 

3492.  It  is  necessary,  finally,  to  remark  on  the  subject-matter  of 
this  title,  that,  donations  made  in  prospect  of  death  being  distin- 
guished  from  legacies  only  by  name,  as  has  been  remarked  in  the 
third  section  of  the  preceding  title,  we  must  apply  to  those  dona- 
tions the  rules  which  shall  be  explained  under  this  title.  Thus, 
the  reader  must  remember  that  what  shall  be  here  said  only  of 
legacies  ought  likewise  to  be  understood  of  fiduciary  bequests, 
and  of  donations  because  of  death,  unless  there  be  some  difierence, 
which  it  will  be  easy  to  discern. 

3493.  It  is  not  needful  to  explain  here  the  different  kinds  of  leg- 
acies which  had  been  in  use  in  the  Roman  law.     For  although 
this  knowledge  might  be  of  use  for  the  right  understanding  of  the 
texts  of  some  laws,  Justinian  having  confounded  all  these  sorts  of 
legacies  together,  giving  to  them  all  the  same  nature  and  the  same 
effect,®  yet  the  explanation  of  this  distinction  would  be  useless. 
However,  we  may  take  notice  of  one  way  of  bequeathing,  which  had 
been  rejected  by  the  ancient  law,  and  which  Justinian  has  allowed, 
and  which  with  us  might  either  be  approved  or  rejected,  according 
to  the  circumstances.     It  was  that  manner  of  bequeathing  which 
they  called,  by  the  way  of  punishment,  pcencR  nomine^  when  the 
testator  ordained  or  forbade  something  to  his  heir  or  executor,  or 
imposed  some  condition  on  him,  adding  thereto  a  penalty  either 
of  doing  or  giving  something  in  case  he  should  fail  to  execute  the 
will  of  the  testator.     Thus,  by  our  usage,  a  testator  might  legally 
order  the  payment  of  a  legacy  at  such  a  time,  and  impose  the  pay- 
ment of  interest  as  a  punishment  for  his  delay  to  make  payment 
Thus,  a  testator  might  require  his  heir  or  executor  to  take  into 
partnership  with  him  in  his  commerce  a  person  to  whom  he  had  a 
mind  to  procure  that  advantage ;  adding,  that,  in  case  his  said  heir 
or  executor  would  not  receive  such  a  one  for  his  partner,  he  should 
give  him  a  certain  sum  of  money.     But  our  usage  would  not  ap- 
prove of  a  testator's  enjoining  his  heir  or  executor  to  marry,  or  not 
to  marry,  his  daughter  to  such  a  one,  or,  if  he  should  contravene 

*  4  2f  Inat.  de  legai. ;  —  /.  1,  C  eomm.  de  ie^. 

^  \  uit.  Inst,  de  legal. ;  —  I,  tin.  C.  de  hU  qua  pom*  nam. 
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his  order,  to  give  to  such  a  one  the  sum  of  so  much.  And  al- 
though such  a  legacy  seems  to  be  approved  by  Justinian,  contrary 
to  the  ancient  law  which  condemned  it,*  yet  it  would  seem  to  be 
an  encroachment  on  the  liberty  of  marriage,  and  by  that  means  be 
contrary  to  decency  and  good  manners. 


SECTION    I. 

OP   THE   NATURE   OP    LEGACIES,  AND   OP   PARTICULAR   PIDUCIARY 

BEQUESTS. 

3494.  The  remark  which  has  been  made  in  the  preamble  of  this 
title,  on  fiduciary  bequests,  explains  the  reason  why  we  add  to  the 
title  of  this  section  particular  fiduciary  bequests. 

Art.  L 

3495.  Definition  of  a  Legacy. —  A  legacy  is  a  particular  dispo- 
sition, because  of  death,  in  favor  of  some  person,  either  by  a  testa- 
ment or  a  codidL* 

IL 

3496.  Deftnition  of  a  Particular  Fiduciary  Bequest,  —  A  partic- 
ular fiduciary  bequest  is  a  disposition  by  which  the  executor  or  a 
legatee  is  entreated  to  restore,  or  to  give  to  a  third  person,  a  cer- 
tain thing.^ 

III. 

3497.  Legacies^  Particular  Fiduciary  Bequests^  and  Donations 
because  of  Deatkj  are  all  of  the  same  Nature.  —  It  is  the  same 
thing  for  the  validity  of  the  dispositions  of  a  testator,  whether  he 
express  himself  in  relation  thereto  in  the  words  of  a  legacy,  or  of 
a  fiduciary  bequest,  or  a  donation  because  of  death ;  for  all  these 
sorts  of  dispositions  have  the  same  nature  and  the  same  use :  ®  and 
whether  the  testator  express  himself  in  terms  of  entreaty  to  his 
executor,  or  whether  he  commands  him,  or,  without  addressing 
himself  to  the  executor,  explains  his  will,  the  executor  will  be 

*  L,^^D.dklegaL2\'-S  l^  Itutit.  de  kffoL ;^l  11%  D.dehgaL  I. 

^  LuL  tU  wig.  re6.  per,fiiaeom.  retiei, 

^  L.ltD.d$  Ugat.  1  i— 2.  87,  £>.  dk  UgaL  3 ;  — Hi  J^^MtiL  cbdbfMt. 
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bound  to  execute  it^  And  it  is  the  Bame  thing  if  it  is  a  legatee 
whom  the  testator  requires  or  entreats  to  give  or  remit  a  sum  of 
money,  or  any  other  thing,  to  a  third  person,* 

IV. 

3498.  Wherein  consists  the  Validity  of  these  DisposUians,  —  The 
validity  of  legacies,  of  fiduciary  bequests,  and  of  donations  on  ac- 
count of  death,  implies  two  things ;  the  quality  of  the  disposition, 
which  is  that  wherein  their  nature  does  consist,  and  the  formalities 
of  the  acts  which  contain  them,  whether  they  be  testaments,  codi- 
cils, or  donations.' 

V. 

3499.  Their  Natwre^  cmd  the  Formalities  to  be  observed  in  them, 
—  The  quality  of  these  dispositions  which  constitates  their  nature 
consists  in  the  essential  characters  which  the  laws  prescribe,  and 
on  which  it  depends  whether  they  have  their  effect,  or  whether 
they  be  null.  And  the  formalities  respect  the  acts  or  writings 
which  contain  these  dispositions,  and  which  are  the  proof  of  their 
verity ;  which  is  held  to  be  well  established,  when  the  said  acts 
are  according  to  the  form  regulated  by  law.  These  formalities 
have  been  explained  in  their  proper  place.'  And  as  for  the  nature 
and  characters  of  these  dispositions,  we  must  join  to  what  has 
been  said  of  that  matter  in  the  first  three  articles  aU  the  rules  of 
this  title,  and  of  the  preceding  titles,  in  so  far  as  we  can  judge 
they  have  any  relation  to  them. 

VL 

3500.  Essential  Characters  of  these  Dispositions. — It  is  essential 
to  the  validity  of  these  three  sorts  of  dispositions,  that  the  persons 
who  make  them  have  the  power  to  do  it,  that  those  in  favor  of 
whom  they  are  made  be  not  incapable  of  them,  and  that  the 
things  which  are  disposed  of  be  such  as  may  be  disposed  of. 
These  three  characters  shall  be  the  subject-matter  of  the  two  fol- 
lowing sections,  where  we  must  understand  what  shall  be  said  only 
of  legacies  as  if  it  had  been  also  expressed  of  fiduciary  bequests, 
and  of  donations  because  of  death.^ 

'  L.  %  C,  com.  de  legat.  •  L.  1,  C.  eomm.  de  Ug.    See  the  aeTenth  article. 

'  See  the  following  article. 

s  See  the  third  section  of  TestamenU^  the  fint  section  of  OodkSs,  and  the  thiid  artide  of 
the  third  section  of  the  same  title. 
^  See  the  two  following  sections. 
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VII. 

3^1.  A  Testator  may  burden  ike  Legatees  with  Legacies  to 
other  Persons.  —  A  testator  may  burden  with  a  legacy,  or  a  fidu- 
ciary beqaesty  not  only  his  executor,  but  likewise  a  legatee,  as  has 
been  said  in  the  third  article.  And  if  he  had  made  a  testament,  or 
a  codicil,  or  a  donation  because  of  death,  he  might  burden  by  new 
dispositions  those  to  whom  he  had  given  something  by  former 
ones,  which,  having  been  made  only  in  prospect  of  death,  may 
suffer  this  diminution.^ 

VIIL 

3502.  A  Thing  left  to  several  Persons  is  divided  equally  among 
them.  —  If  one  and  the  same  thing  is  bequeathed  to  two  or  more 
persons,  without  distinction  of  portions,  it  will  be  equally  divided 
among  them,  share  and  share  alike.^ 

IX. 

3503.  A  Legatee  of  several  Legacies  cannot  restrain  himself  to 
those  that  are  without  Burden.  —  As  one  may  bequeath  one  and  the 
same  thing  to  several  persons,  so  one  may  leave  to  one  person  dif- 
ferent legacies,  either  without  a  charge  or  with  a  charge :  and  the 
legatee  may  accept  those  which  he  shall  think  fit,  and  reject  the 
others ;  unless  it  be  that  those  which  he  refuses  would  oblige  him 
to  some  charge.  For  in  this  case  he  could  not  divide  the  lega- 
cies, and  by  accepting  one  he  would  be  liable  to  the  charges  of 
the  others." 

X 

3504.  Legacies  are  only  due  after  all  the  Debts  are  paid.  —  We 
may  add  as  a  last  rule  of  the  nature  of  legacies,  and  of  other  dis- 
positions on  account  of  death,  that  since  testators  can  dispose 
only  of  their  goods,  the  debts  owing  by  the  testator,  even  those 
that  are  the  least  favorable,  are  preferred  before  all  his  dispositions, 
of  what  kind  soever  they  be.^ 

'  Ecymm,  qidbiu  mortis  caiua  donatnm  est,  fideioommitd  qnoqno  tempore  potest  L. 
77,  4  1,  Z>.  de  ietfot.  2.    See  the  last  of  the  texts  dted  on  the  third  article. 

We  have  added  in  the  article,  that  the  testator  may  charge  with  legacies  those  to  whom 
he  has  given  something  by  preceding  dispositions  made  in  prospect  of  death ;  for  he  coold 
not  impose  new  burdens  on  those  to  whom  he  had  made  simple  donations  that  were  to 
haTO  their  effect  in  his  lifetime. 

>  £.19,^01$.  D.dsUg.  I. 

"  Z^.  5,  4  l.D.deleg,  S. 

^  L.WjSlfD.deleg. Fale. 
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SECTION    II. 

WHO   MAY    GIVE    LEGACIES,   AND   WHO   MAY    RECEIVE   THEM. 

3505.  We  mast  understand  what  shall  be  said  of  legacies  here- 
after in  the  sense  which  comprehends  particular  fiduciary  bequests 
and  donations  because  of  death,  as  has  been  ahready  sufficiently 
remarked ;  and  it  is  for  brevity's  sake  we  insert  here  only  the  word 

Art.  I. 

3506.  Who  may  give  Legacies.  —  The  same  persons  who  may 
make  a  testament  may  give  legacies.  Thus,  to  know  if  a  person 
may  give  a  legacy,  we  must  examine  if  he  is  not  under  Bome  of 
the  incapacities  which  hinder  a  man  from  making  a  testament, 
and  which  have  been  explained  in  their  proper  place.* 

11. 

3507.  At  what  Time  are  we  to  consider  the  Capaeify  or  itaipaciis 
of  the  Person  who  leaves  the  Legacy,  —  Seeing  the  rules  touching 
the  incapacity  of  bequeathing  are  the  same  with  those  of  the 
incapacity  of  making  a  will,  the  rules  concerning  the  time  when 
we  are  to  consider  the  incapacity  of  the  person  who  disposes  are 
the  same  with  respect  to  legacies  as  with  respect  to  the  institu- 
tion of  an  executor,  and  they  are  explained  in  the  same  ]daoe.^ 

III. 

3508.  Who  may  receive  Legacies,  —  All  persona  who  are  capable 
of  being  named  executors  of  a  will  are  also  capable  of  receiving 
legacies ;  and  it  is  only  such  as  are  capable  of  being  exeootors 
that  are  capable  of  being  legatees.  Thus,  in  order  to  know  who 
those  persons  are,  we  need  only  to  consult  the  rules  which  are  set 
down  in  their  proper  place.<> 

IV. 

3509.  Persons  unworthy  of  Legacies.  —  We  must  not  rank  in 
the  number  of  persons  incapable  of  legacies  those  who  render 

*  See  the  second  section  of  Testaments. 

^  See  the  fourteenth  article,  and  those  that  follow,  of  tho  second  section  of  Teitammta, 

*  See  the  same  second  section  of  TeMtaanaiU, 
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themselves  anworthy  of  them.  Thas,  for  example,  a  legatee  who 
by  ooUasion  with  the  next  of  kin,  or  oat  of  some  other  motive, 
should  conceal  the  testament,  in  which  he  had  a  legacy  left  him, 
would  render  himself  unworthy  of  it^  And, every  legatee  in 
whom  should  be  found  any  one  of  the  causes  which  render  the 
heir  or  executor  unworthy  of  the  inheritance,  and  which  have  been 
explained  in  their  place,  would  be  also  unworthy  of  the  legacy.* 

V. 

3510.  2%e  Same. —  We  must  not  reckon  among  the  persons 
unworthy  of  legacies  him  who,  being  next  of  kin,  had  impugned 
as  null  the  testament  which  contained  a  legacy  in  his  favor.  For 
although  the  testament  were  confirmed  against  his  pretension,  yet 
seeing  it  did  not  anyways  injure  the  honor  of  the  deceased,  and 
that  he  only  exercised  a  right  which  he  ought  not  to  be  deprived 
of  by  this  legacy,  nothing  could  be  imputed  to  him  that  should 
render  him  unworthy  of  the  legacy.  But  if  this  legatee,  after  hav- 
ing received  his  legacy,  should  impeach  the  will  as  being  forged, 
pretending  that  the  executor  had  made  it,  and  the  will  should  be 
confirmed  by  sentence,  he  would  lose  the  legacy,  because  of  the 
injury  he  had  done  to  this  executor.  But  if  the  legatee  who  is 
next  of  kin,  having  received  the  legacy  left  him,  should  afterwards 
attempt  to  annul  the  testament  because  of  some  flaw  therein, 
which  ought  to  have  this  effect,  such  as  the  incapacity  of  the  per- 
son instituted  heir  or  executor,  lus  action  would  be  received,  and 
it  would  be  no  bar  to  him  that  he  had  approved  the  testament  by 
receiving  his  legacy.  And,  in  general,  when  the  question  is 
whether  a  legatee  who  receives  his  legacy  loses  the  right  which 
he  may  have  to  the  inheritance,  it  is  by  the  circumstances  of  his 
person,  of  his  condition^  of  his  age,  and  others,  that  it  ought  to 
be  decided.' 

VL 

3511.  Particular  Bules  amcermng  Persons  who  may  receive  Leg- 
odes.  —  Although,  for  understanding  who  the  persons  are  to  whom 
legacies  may  be  left,  it  be  sufficient  to  know,  that  whoever  is  not 
incapable  of  being  heir  or  executor  may  be  a  legatee ;  yet  there 

'  L.  25,  C.  dk  kgai, 

*  See  the  third  Bection  of  Hein  and  Extcutan  in  goneimL 

'  £.  7,  ^  1,  D.dk  Au  qwB  itf  tncf.  a/rf.  See  the  Moond  and  following  vtidef  of  the  third 
lection  of  an  Umdud^  TuiamaA. 
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are  in  relation  to  this  snbject  some  particnlar  rales,  which  it  is 
necessary  to  distinguish  from  this  general  rule,  either  because  they 
are  exceptions  to  it,  or  for  other  considerations,  which  one  will  be 
able  to  judge  of  by  the  rules  which  follow.' 

VII. 

3512.  One  may  bequeath  Alimony  to  a  Person  i$^apable  of  other 
Legacies.  —  The  incapacity  of  inheriting  or  receiving  a  benefit 
by  some  disposition  made  in  prospect  of  death  does  not  compre- 
hend legacies  of  alimony.  For  the  same  being  of  an  absolute 
necessity  to  whosoever  lives,  it  is  but  equitable  that  all  persons 
whatsoever  should  be  capable  of  receiving  it  Thus,  one  may 
bequeath  alimony  even  to  those  who  aie  under  sentence  of  death, 
or  condemned  to  other  punishments,  which  imply  civil  death  ;.and 
whilst  they  continue  in  life,  they  may  enjoy  a  legacy  limited  to 
this  use.'^ 

VIIL 

3513.  Tke  Testator  may  kave  a  Legacy  to  his  Executors.  —  A 
testator  may  leave  a  legacy,  not  only  to  other  persons  besides  his 
executors,  but  even  to  the  executors  themselves,  if  they  be  rmoitt 
in  number  than  one  ;  for  one  executor  alone  having  all  the  goods 
of  the  inheritance,  he  cannot  owe  himself  a  legacy.  Thus,  whore 
there  are  two  or  more  executors,  the  testator  may  bequeath  either 
to  any  one  of  them  alone,  or  to  every  one  of  them,  what  he  thinks 
fit,  and  distinguish  them  by  particular  dispositions  of  certain 
things.^ 

IX. 

3514.  A  Legacy  left  to  Two  Executors^  how  to  be  divided,  —  If  a 
testator  had  left  a  legacy  in  common  to  two  of  his  executors  or 
testamentary  heirs,  they  would  share  it  by  equal  portions,  although 
their  portions  in  the  inheritance  were  unequal,  unless  the  testator 
had  distinguished  the  portions  of  the  legacy  in  the  same  manner 
as  those  of  the  inheritance.    But,  not  having  done  it,  their  con* 

s  See  the  follovmig  articlea. 

^  L.  ZyD.de  hit  qua  pro  wm  tcript.  The  same  motiTes  which  make  a  legacj  of  alimo- 
ny to  a  penon  condemned  to  death,  or  to  anj  other  punishment  which  implies  civil  deitb, 
to  snbfiiBt,  feem  to  jostify  the  like  legacy  in  favor  of  an  alien  who  should  stand  in  need  of 
this  relief;  and  his  incapad^  of  inheriting  onght  not  to  ezdnde  him  from  the  benefit  of 
a  legacy  of  this  natnn. 
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dition,  alihongh  different  in  respect  of  the  inheritance,  is  the  same 
in  the  l^acy.^ 

• 

3515.  The  Testamentary  HHfj  who  is  also  a  Legatee^  may  keep 
to  his  Legacy^  and  renounce  the  Inheritance. —  If  the  testamentary 
heir,  who  is  likewise  a  legatee,  renounces  the  inheritance,  he  will 
not  be  for  that  deprived  of  his  legacy.  For  it  was  free  for  him  to 
abstain  from  one  of  the  two  favors,  and  to  keep  to  the  other.™ 
And  if  it  was  a  son  that  was  instituted  heir  in  part,  and  named  a 
legatee  by  the  testament  of  his  father,  he  might  likewise  keep  to 
the  legacy,  without  being  charged  with  contravening  the  will  of 
the  testator  his  father ;  since  he  might  very  decently  excuse  himself 
from  meddling  in  the  affairs  of  the  inheritance,  and  leave  it  to 
those  who  were  called  to  the  succession  with  him.'' 

XL 

3516.  One  may  leave  a  Legacy  to  Unknoum  Persons^  and  in  what 
Sense,  —  A  testator  may  leave  a  legacy  to  a  person  unknown,  and 
even  uncertain,  provided  that  some  circumstances  mark  his  inten- 
tion, and  the  motive  that  induced  him  to  it,  by  which  we  may 
come  at  the  knowledge  of  the  person  to  whom  he  has  left  the 
legacy.  Thus,  for  example,  if  a  testator  had  bequeathed  a  sum  of 
money  to  a  person  who  should  do  such  a  piece  of  service  either  to 
himself,  or  some  one  of  his  children,  or  of  his  friends ;  he  who 
should  happen  to  be  the  person  who  rendered  this  service  would 
he  the  legatee,  although  the  testator  had  died  without  knowing 
who  had  done  him  that  good  office.^ 

XIL 

3517.  A  Legacy  to  one  of  many  Persons.  —  One  may  leave  a 
legacy  to  one  person  among  many,  as  to  one  of  the  children  of  a 
son,  or  of  a  relation,  or  of  a  stranger ;  whether  the  testator  explain 
the  circumstances  which  might  distinguish  this  legatee,  or  that  he 
leaves  the  choice  of  him  to  his  heir  or  executor,  or  to  some  other 
person.  And  in  the  first  case,  if  the  legatee  is  sufficiently  dis- 
tinguished, he  alone  will  have  the  legacy,  or  if  he  is  not  sufficiently 
distinguished,  all  the  children  wiU  have  their  share  in  it    But,  in 

"  L,  S7, 0od.f^L  12,  C.dikg,  »  £.  b,D,dtnk, dbifr. 
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the  seoond  case,  he  who  shall  have  been  named  by  the  heir  or 
executor,  or  other  person,  to  whom  the  testator  had  given  the 
power  of  naming,  will  be  the  legatee.  And  if  he  who  had  the 
power  of  naming  dies  without  having  named  any  one,  the  legacy 
will  belong  either  wholly  to  one  child  alone,  if  there  remains  no 
more  than  one,  or  it  will  belong  in  common  to  those  who  shall 
remain.  Thus,  although  the  legacy  were  destined  only  for  one 
child,  yet,  none  of  them  being  distinguished  from  the  othas,  it 
would  go  to  them  all.' 

XIIL 

3518.  A  Legacy  to  a  Tovm^  or  other  (hrporaiion. —  One  may 
leave  a  legacy  to  a  town,  or  other  corporation  whatsoever,  whether 
spiritual  or  secular,  and  direct  that  it  be  applied  to  some  honest 
and  lawful  use,  such  as  for  public  buildings,  for  maintaining  the 
poor,  or  for  other  charitable  uses,  or  for  the  public  good  of  the  said 
society.^  And  we  must  consider  as  a  legacy  left  to  a  town,  or 
other  corporation,  that  which  is  left  to  those  who  compose  the 
said  body,  as  to  the  inhabitants  of  such  a  town,  or  otn^  place,  to 
the  canons  of  such  a  chapter,  to  the  monks  of  such  a  monastery.' 
But  we  must  not  reckon  in  the  number  of  corporations  capable  of 
legacies  those  which  are  not  duly  established  and  approved.  But 
if  the  legacy  were  left  personally  to  the  particular  persons  who 
had  a  mind  to  form  themselves  into  a  society,  that  they  might 
reap  the  benefit  of  the  legacy,  either  every  one  for  himself  in  par- 
ticular, or  for  the  society  in  general,  when  it  should  be  established, 
the  legacy  might  subsist  according  to  the  dicumstances.* 


SECTION    III. 

WHAT  THINOS   MAT  BE  DEVISE]). 

3519.  As  to  things  which  may  be  devised,  it  is  necessary  to 
observe  a  distinction  of  legacies  of  two  sorts.  One  is  of  the  leg- 
acies of  things,  of  which  the  property  passes  to  the  legatee ;  and 
the  other  is  of  legacies  which  do  not  convey  to  the  legatee  the 
property  of  any  thing,  but  only  an  enjoyment,  or  the  use  and 

P  L,  17,  ^l.D.de Ug,  2;— v.  I  24, mf.;— /.  67,  S  %  D,diUgal.  %',-^d,  L  67,  S  ?• 
'  L,%,D.dtrA,diA.  •  L.fO,D.d9rA.dA. 
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profits  of  a  thing  for  some  time,  or  during  his  life,  such  as  a 
usufruct,  a  pension,  alimony,  or  other  annuity.  The  legacies  of 
the  first  of  these  two  kinds  shall  be  explained  in  this  and  the  fol- 
lowing section,  and  those  of  the  second  sort  shall  be  the  subject- 
matter  of  the  fifth  section. 

Art.  L 

3520.  One  may  devise  every  Thing  that  in  in  Commerce.  —  One 
may  devise  all  sorts  of  things,  movables  or  immovables,  rights, 
services,  and  things  of  any  other  kind  that  are  in  commerce,  and 
that  may  pass  fi'om  the  use  of  one  person  to  that  of  another.* 

IL 

3521.  One  cannot  devise  Things  OuU  are  Public  or  Consecrated. 

—  Since  one  can  devise  only  what  may  pass  to  the  use  of  the 
legatee,  the  legacy  of  a  public  thing,  or  of  a  consecrated  place, 
would  be  without  effect,  and  the  legatee  would  not  so  much  as 
have  the  value  of  these  sorts  of  things,  whether  the  testator  was 
ignorant  of  the  quality  of  the  things,  or  knew  it.  And  in  this  last 
case  such  a  disposition  would  be  the  act  of  a  madman.^ 

IIL 

3522.  One  may  bequeath  a  Thing  belonging  to  another  Person. 

—  Although  one  cannot  dispose  of  what  belongs  to  others,  yet  a 
testator  may  bequeath  a  thing  which  belongs  to  another.®  And 
such  a  legacy  may  have  its  effect,  or  not  have  it,  according  to  the 
rules  which  follow. 

Remarks  on  the  Preceding  Article. 

3523.  Although  it  may  seem  somewhat  strange  that  one  can 
bequeath  a  thing  which  he  has  no  right  to  dispose  of,  and  espe- 


■  L.  41,  D.  de  kffot.  1.    See  the  following  article. 

^  Campinn  Maititim,  aat  foram  Bomannm,  rel  edem  lacraiii  legari  non  poese  constat. 
Sed  et  ea  pnedia  CiBsaris  qun  in  formam  patrimonii  redacta,  sab  procnnitore  patrimonii 
snnt,  si  legentur,  nee  Kstimatio  eorom  debet  pnestari.  Z^  39,  \  penuit.  tt  uU.  D.  de  legaL  1. 
Furiosi  est  talia  legata  testamento  adscribere.    Did,  I.  ^  8,  inf. 

What  is  said  in  this  article  of  a  consecrated  place  is  to  be  understood  of  holj,  sacred, 
or  consecrated  places  that  are  set  apart  for  public  use,  such  as  a  church  or  church- jard. 
For  the  legacy  of  a  house  in  which  there  was  a  chapel  for  the  use  of  the  said  house 
would  comprehend  the  chapel,  in  the  same  manner  as  the  legacy  by  an  ecclesiastic  of  his 
silver-chapel  would  take  in  the  consecrated  plate  belonging  to  it 

*  Non  solum  testatoris  Tel  hsBredis  res,  sod  etiam  aliena  legari  potest    4  ^  J^<  ^  kg' 
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cially  a  thing  which  he  knows  to  be  another's,  and  that  it  does  not 
seem  possible  that  one  in  his  right  senses  should  make  sach  a  dis- 
position ;  however,  seeing  a  testator  may  oblige  his  heir  or  execa* 
tor  to  purchase  an  estate  for  the  use  of  a  legatee,  this  would  be  in 
effect  to  bequeath  a  thing  that  is  another's.  Thus,  we  must  under- 
stand what  shaU  be  said  in  the  following  article  as  meant  of  dis- 
positions of  this  quality,  or  such  that  one  may  judge  that  the  tes- 
tator did  not  intend  to  make  a  ridiculous  legacy  of  a  bouse,  for 
instance,  belonging  to  his  neighbour,  without  having  any  circum- 
stance that  may  justify  such  a  disposition  from  the  imputation  of 
extravagance.  For  it  ought  to  have  some  foundation  and  some 
motive  that  may  agree  with  good  sense,  and  render  it  just. 

3524.  It  would  seem  that  it  is  only  in  this  sense  that  we  are  to 
understand  the  rules  which  we  find  in  the  Roman  law  touching 
this  matter,  and  that  the  authors  of  those  rules  neither  could,  nor 
intended  thereby  to,  authorize  the  impertinent  dispositions  of 
things  to  which  neither  the  testator  nor  his  heir  or  executor  had 
juiy  right,  and  when  there  was  no  circumstance  that  could  make 
such  a  disposition  appear  to  be  reasonable ;  as  we  ought  likewise 
to  believe,  that,  by  permitting  a  testator  to  bequeath  what  did  not 
belong  to  him,  they  did  not  thereby  mean  that  a  testator  might  in 
conscience  give  away,  or  a  legatee  retain,  a  thing  bequeathed, 
which  belonged  neither  to  the  testator  nor  to  his  heir  or  executor. 
We  add  this  last  reflection  because  of  the  sentiment  of  some 
authors,  who  have  been  of  opinion  that  the  canon  law  condemns 
as  unlawful  all  legacies  of  things  belonging  to  other  persons; 
which  they  found  upon  the  decretal  of  the  fifth  chapter,  De  testa- 
mentis^  although  that  decretal  be  only  in  a  particular  case,  where 
the  legatee,  being  in  possession  of  the  thing  bequeathed,  refused  to 
give  it  back,  pretending  to  found  his  right  to  the  thing  on  the  rule 
of  the  civil  law,  which  had  permitted  the  testator  to  bequeath  it  to 
him.  No  person  could  ever  imagine  that  in  such  a  case  the  leg- 
acy ought  to  divest  the  proprietor  of  his  right  These  are  the 
words  of  that  decretal :  Filius  nostefj  F.  conquestus  est^  quod  qtum- 
dam  P.  pater  suus  cUiqua  Ecclesue  vestrcBj  sepulture  suee  gratia^ 
juris  alierd  reliquit,  Et  quidem  leges  hujus  swculi  hoc  habeni,  ui 
hceres  ad  solvendum  cogatur  si  auctor  ejus  rem  legavit  alienam :  sed 
quia  lege  Dei^  non  autem  lege  hujus  sceculi  vivimuSj  vaMe  miki  vide^ 
tur  tnjuriusy  ut  res  tibi  legata,  quce  cujusdam  Ecclesue  esse  perhi- 
bentur^  a  te  teneantur^  qui  aliena  restUuere  debuisiu  It  is  true,  that 
the  terms  of  this  decretal  seem  to  condemn  in  general  the  rule  of 
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the  civil  law,  as  being  opposite  to  the  divine  law ;  bat  seeing  it  is 
only  with  respect  to  the  injustice  of  this  legatee,  and  that  a  legacy 
confonnable  to  the  remark  we  have  just  now  made,  or  to  the  case 
which  shall  be  explained  in  the  sixth  article,  would  have  nothing 
in  it  contrary  to  the  divine  law,  it  is  necessary,  in  order  to  give  to 
this  decretal  its  proper  and  just  meaning,  to  apply  it  rather  to  the 
bad  use  that  one  would  make  of  the  rule  of  the  dvil  law,  than  to 
the  rule  itseUl 

IV. 

3525.  A  Testator  may  bequeath  a  Thing  which  he  knows  is  not 
his  oum.  —  If  the  testator  knew  that  the  thing  which  he  bequeathed 
was  not  his  own,  the  testamentary  heir  or  executor  will  be  bound 
either  to  give  the  thing  itself  to  the  legatee,  if  he  can  have  it  of 
the  owner  at  a  reasonable  rate  ;^  or  if  he  cannot  purchase  it,  or  wiU 
not,*  he  must  give  the  value  of  it  For  the  intention  of  the  testa^ 
tor  was,  that  the  legatee  should  reap  the  benefit  of  the  legacy. 
But  it  will  not  be  presumed  that  the  testator  knew  that  what  he 
bequeathed  was  not  his  own,  unless  this  fact  be  proved ;  and  it  is 
the  legatee  that  is  to  make  proof  of  it,  for  he  who  is  the  demand- 
ant is  obliged  to  establish  his  right.' 

V. 

3526.  TTie  Legacy  is  Null  if  the  Testator  thought  that  the  Thing 
he  bequeathed  was  his  own.  —  If  it  is  not  proved  that  the  testator 
knew  that  the  thing  which  he  bequeathed  was  not  his  own,  the 
legacy  will  be  null.  For  it  is  presumed  that  he  gave  it  away  only 
because  he  thought  it  was  his  own,  and  that  otherwise  he  would 
not  have  charged  his  testamentary  heir  or  executor  with  a  legacy 
of  this  nature.' 

vt 

3527.  Exception  to  ike  foregoing  Rule. — K  the  legacy  of  a  thing 
which  the  testator  took  to  be  his  own,  and  which  was  not  so,  had 
been  given  in  favor  of  a  near  relation  of  the  testator's,  or  of  a  per- 
son of  that  consideration  that  it  would  make  it  a  duty  in  the  tes- 
tator to  leave  him  such  a  legacy,  it  would  have  the  effect  that  the 

'  M>  ^»<-  <^ ^.;— /•  30,  f  ti/^.  i).  cfe hg,  a. 

•  Z).  4  ti&.  in/ 

'Ml  !"/•  J^'  de  leg.    See  the  fbllowing  article. 

B  Ml  /"•<•  deleg.;^  L  36,  tn/.  D.dtututt  vmfr.  leg. 
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circamstances  might  demand.  Thus,  for  example,  if  a  testator 
had  bequeathed  to  his  widow,  whom  he  left  without  an  estate,  the 
usufruct  of  some  land  or  tenement  which  was  not  his  own,  and 
which  he  belieyed  was  his  own,  thinking  that  the  said  land  or 
tenement  was  part  of  a  succession  that  had  fallen  to  him  a  little 
before  his  death,  the  testamentary  heir  or  executor  of  this  testator 
would  be  obliged  to  pay  to  the  said  widow  an  annuity  to  the 
value  of  that  usufruct,  or  the  usufruct  itself,  if  he  could  agree  for 
it  with  the  proprietor  at  a  reasonable  price.^ 

VIL 

3528.  If  the  Thing  belongs  to  the  Testamentary  Heir  or  ExetM' 
tor^  it  is  equal  whether  the  Testator  know  or  be  ignorant  of  this 
Fact, —  If  the  thing  bequeathed  did  belong  to  the  testamentary 
heir  or  executor,  it  would  be  the  same  thing  whether  the  testator 
knew  or  were  ignorant  of  that  fact,  and  the  testamentary  heir 
would  be  bound  to  acquit  the  legacy.  For  even  although  this 
testator  had  believed  that  the  thing  was  his  own,  yet  we  ought 
not  to  presume  in  this  case  that,  if  he  had  known  that  it  was  not 
his  own,  he  would  not  have  bequeathed  it,  and  would  not  have 
been  willing  to  burden  his  testamentary  heir  with  the  procuring  it 
some  other  way ;  since  he  might  have  very  reasonably  judged  that 
it  would  be  as  easy  for  his  testamentary  heir  to  give  that  which 
was  his  own  as  that  which  should  be  a  part  of  the  inheritance. 
Thus,  we  ought  to  presume  to  the  contrary,  that  he,  having  a  mind 
to  leave  this  legacy,  would  not  have  been  diverted  from  doing  it, 
although  he  had  known  that  the  thing  belonged  to  his  testamen- 
tary heir  or  executor.' 

VIIL 

3529.  If  the  Uiing  bequeathed  belongs  already  to  the  Legatee^ 
the  Legacy  is  useless,  -r-  If  the  thing  bequeathed  did  belong  to  the 
legatee,  the  legacy  would  be  null.  For  he  could  not  acquire  a  new 
right  to  what  was  already  entirely  his  own.  And  we  ought  to 
presume  that,  if  the  testator  had  known  it,  he  would  not  have  made 
such  a  disposition.  Thus,  it  would  remain  always  null,  although 
it  should  afterwards  happen  that  this  legatee  should  alienate  the 
thing  that  was  bequeathed  to  him,  and  he  could  not  so  much  as 
demand  the  value  of  it' 

^  L,\0,  adeUgat  '  L.  67,  \  B,  D.  de  Ugai,  % 

>  4  10,  Imt,  de  kgat,:^l  18,  (7.  tod. 
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IX. 

3530.  J^the  Legatee  has  acquired  by  a  lucrative  Title  what  was 
bequeathed  to  hitfij  the  Legacy  will  be  Null  —  If  after  a  testator 
had  bequeathed  a  thing  which  was  not  his  own,  and  which  he 
knew  was  not  his  own,  the  legatee  had  acquired  the  property  of  it 
for  a  valuable  consideration,  as  in  a  sale,  the  legacy  would  subsist, 
and  the  value  of  it  would  be  due  to  the  legatee ;  for  he  ought  to 
reap  the  profit  of  the  legacy.  But  if  he  had  acquired  the  thing  by 
a  lucrative  title,  as  by  gift,  or  by  another  legacy  from  the  propri- 
etor thereof,  the  legacy  of  the  testator,  who  was  not  owner  of  the 
thing  bequeathed,  would  remain  null,  unless  it  should  appear  that 
his  intention  was  that  the  legatee  should  have  in  this  case,  besides 
the  thing  itself,  likewise  its  value.  But  if  this  intention  was  not 
very  evident,  it  would  be  sufficient  for  the  legatee  to  have  without 
any  chaises  the  very  thing  which  the  testator  intended  to  give 
him,  although  he  came  by  it  another  way,  since  by  that  the  in- 
tention of  the  testator  would  be  accomplished."^ 

X. 

3531.  A  Legacy  of  the  same  Thing  to  the  same  Person  by  two 
Testators.  —  If  it  should  happen  that  two  testators  had  be- 
queathed the  same  thing  to  one  and  the  same  person,  and  that  by 
the  effect  of  one  qf  the  two  legacies  the  legatee  had  been  made 
master  of  the  thing  bequeathed,  he  could  not  pretend  by  the  other 
legacy  to  have  the  value  of  it  For  the  intention  of  both  the  tes- 
tators would  be  fulfilled,  since  he  would  have  that  which  both  the 
one  and  the  other  had  a  mind  to  give  him.  But  if  he  had  re- 
ceived by  one  of  the  two  testaments  the  value  of  the  thing  before 
he  had  the  thing  itself,  which  might  afterwards  come  to  him  by  the 
other  legacy  of  the  testator,  who  was  master  of  it,  he  would  have 
the  benefit  thereof,  and  the  testamentary  heir  would  be  obliged  to 
gire  it  him.*  For  the  value  which  he  had  already  received  would 
not  discharge  the  testamentary  heir  of  him  who  had  bequeathed  a 
thing  which  was  his  own ;  and  it  would  not  be  just  that  this  testa- 
mentary heir  should  reap  the  profit  of  the  thing  bequeathed. 

XL 

3532.  Two  Legacies  of  one  and  the  same  Sum  are  not  two 
Legacies  of  the  same  Thing,  —  We  must  not  reckon  among  lega- 

■  4  6,  IntL  de  kgat.;-'l  SI,  ^l,D.de legat,  3;—/.  88,  ^  7,  inf.  D.  de  leg,  2. 

■  i  6,  m/  huL  de  kgai. 
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ciicumstanceB  might  demand.  Thus,  for  example,  if  a  teslator 
had  bequeathed  to  his  widow,  whom  he  left  without  an  estate,  the 
usufruct  of  some  land  or  tenement  which  was  not  bis  own,  and 
which  he  belieyed  was  his  own,  thinking  that  the  said  land  or 
tenement  was  part  of  a  succession  that  had  fallen  to  him  a  little 
before  his  death,  the  testamentary  heir  or  executor  of  this  testator 
would  be  obliged  to  pay  to  the  said  widow  an  annuity  to  the 
value  of  that  usufruct,  or  the  usufruct  itself,  if  he  could  agree  for 
it  with  the  proprietor  at  a  reasonable  price.^ 

VIL 

3528.  ff  the  TAtug-  belongs  to  the  Testamentarp  Heir  or  Execu- 
tOTj  it  is  equal  whether  the  Testator  know  or  be  ignorant  of  this 
FacL —  If  the  thing  bequeathed  did  belong  to  the  testamentary 
heir  or  executor,  it  would  be  the  same  thing  whether  the  testator 
knew  or  were  ignorant  of  that  fact,  and  the  testamentary  heir 
would  be  bound  to  acquit  the  legacy.  For  even  although  this 
testator  had  believed  that  the  thing  was  his  own,  yet  we  ought 
not  to  presume  in  this  case  that,  if  he  had  known  that  it  was  not 
his  own,  he  would  not  have  bequeathed  it,  and  would  not  have 
been  willing  to  burden  his  testamentary  heir  with  the  procuring  it 
some  other  way ;  since  he  might  have  very  reasonably  judged  that 
it  would  be  as  easy  for  his  testamentary  heir  to  give  that  which 
was  his  own  as  that  which  should  be  a  part  of  the  inheritance. 
Thus,  we  ought  to  presume  to  the  contrary,  that  he,  having  a  mind 
to  leave  this  legacy,  would  not  have  been  diverted  from  doing  it, 
although  he  had  known  that  the  thing  belonged  to  his  testaxnen- 
tary  heir  or  executor.* 

VIIL 

3529.  ^  the  Uiing  bequeathed  belongs  already  to  the  Legatee^ 
the  Legacy  is  useless.  —  If  the  thing  bequeathed  did  belong  to  the 
legatee,  the  legacy  would  be  null.  For  he  could  not  acquire  a  new 
right  to  what  was  already  entirely  his  own.  And  we  ought  to 
presume  that,  if  the  testator  had  known  it,  he  would  not  have  made 
such  a  disposition.  Thus,  it  would  remain  always  null,  although 
it  should  afterwards  happen  that  this  legatee  should  alienate  the 
thing  that  was  bequeathed  to  hinif  and  he  could  not  so  much  as 
demand  the  value  of  it^ 

^  L,  10,  a  d€  ItgaL  '  L.  67, 4  8,  Z).  cfe  teffoi.  2. 

>  4  10,  Imt,  tk  legat.;^l  13,  C.  wd. 
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IX. 
3590.  Jff'ihe  Legatee  has  acquired  by  a  lucrative  Title  what  was 
bequeathed  to  hifiiy  the  Legacy  will  be  Null  —  If  afler  a  testator 
had  beqneathed  a  thing  which  was  not  his  own,  and  which  he 
knew  was  not  his  own,  the  legatee  had  acquired  the  property  of  it 
for  a  valuable  consideration,  as  in  a  sale,  the  legacy  would  subsist, 
and  the  value  of  it  would  be  due  to  the  legatee ;  for  he  ought  to 
reap  the  profit  of  the  legacy.  But  if  he  had  acquired  the  thing  by 
a  lucrative  title,  as  by  gift,  or  by  another  legacy  from  the  propri- 
etor thereof,  the  legacy  of  the  testator,  who  was  not  owner  of  the 
thing  bequeathed,  would  remain  null,  unless  it  should  appear  that 
his  intention  was  that  the  legatee  should  have  in  this  case,  besides 
the  thing  itself,  likewise  its  value.  But  if  this  intention  was  not 
very  evident,  it  would  be  sufficient  for  the  legatee  to  have  without 
any  charges  the  very  thing  which  the  testator  intended  to  give 
him,  although  he  came  by  it  another  way,  since  by  that  the  in- 
tention of  the  testator  would  be  accomplished."^ 

3531.  A  Legacy  of  the  same  Hiing  to  the  same  Person  by  two 
Testators.  —  tf  it  should  happen  that  two  testators  had  be- 
queathed the  same  thing  to  one  and  the  same  person,  and  that  by 
the  effect  of  one  of  the  two  legacies  the  legatee  had  been  made 
master  of  the  thing  bequeathed,  he  could  not  pretend  by  the  other 
legacy  to  have  the  value  of  it  For  the  intention  of  both  the  tes- 
tators would  be  fulfilled,  since  he  would  have  that  which  both  the 
one  and  the  other  had  a  mind  to  give  him.  But  if  he  had  re- 
ceived by  one  of  the  two  testaments  the  value  of  the  thing  before 
he  had  the  thing  itself,  which  might  afterwards  come  to  him  by  the 
other  legacy  of  the  testator,  who  was  master  of  it,  he  would  have 
the  benefit  thereof,  and  the  testamentary  heir  would  be  obliged  to 
give  it  him.*  For  the  value  which  he  had  already  received  would 
not  discharge  the  testamentary  heir  of  him  who  had  bequeathed  a 
thing  which  was  his  own ;  and  it  would  not  be  just  that  this  testa- 
mentary heir  should  reap  the  profit  of  the  thing  bequeathed. 

XL 

3532.  Two  Legacies  of  one  and  the  same  Sum  are  not  two 
Legacies  of  the  same  TTiing,  —  We  must  not  reckon  among  lega- 

■  4  6,  JmtL  de  UgaLj^l  SI,  S\,D,d€  legot.  3;— /.  88,  S  7,  inf.  D.  de  leg.  2. 
"  \%mf.lmLd0legai, 
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cies  of  one  and  the  same  thing,  those  which  oonnst  in  a  like  sum 
of  money,  or  in  a  like  quantity  of  those  sorts  of  things  tiiat  are 
given  by  number,  weight,  or  measure ;  but  only  those  where  two 
testators  happen  to  devise  one  and  the  same  land  or  tenement,  ot 
other  particular  thing  which  is  the  same  in  substance.  Thus,  the 
legacies  of  the  like  sums  of  money  to  one  and  the  same  legatee  in 
the  testaments  of  two  different  parsons,  would  have  their  effect: 
and  if  two  testators  had  bequeathed  each  of  them  a  pension,  or  ali- 
mony, to  a  legatee,  either  of  the  same  or  different  sums,  both  the 
legacies  would  be  due ;  for  it  was  the  intention  of  each  of  the  two 
testators  to  give  to  the  legatee  a  part  of  his  goods.  Thus,  the  leg- 
acy of  the  one  would  not  hinder  the  effect  of  the  legacy  of  the 
other.  And  it  would  be  the  same  thing  in  the  case  of  two  annui- 
ties, or  rents  of  another  nature,  if,  the  legatee  having  acquired  one 
of  them  by  a  donation,  or  by  some  other  title,  the  ether  should  be 
afterwards  left  him  by  a  testament.^ 

XIL 

3533.  Tie  Devise  of  a  Land  or  Tenement  in  which  the  Testator 
has  only  a  Share^  is  reduced  to  that  Share.  —  If  a  testator,  having  a 
land  or  tenement  in  common  with  another  person,  had  devised  the 
same,  without  mentioning  his  portion  of  it,  but  saying  barely,  that 
he  devised  the  said  land  or  tenement,  the  devise  would  have  its 
effect  only  for  the  portion  thereof  that  did  belong  to  the  testator. 
For  it  would  be  presumed  that  he  meant  only  to  give  away  tiie 
share  that  he  had  in  the  said  land  or  tenement.^ 

XIIL 

3534.  A  Legacy  to  a  Debtor  of  what  he  owes.  —  A  creditor  may 
bequeath  to  his  debtor  all  that  he  owes  him,  or  a  part  of  it.  But 
this  legacy,  as  all  other  legacies,  does  no  prejudice  to  the  creditors 
of  the  testator,  who  are  preferred  to  all  the  legatees,  'as  has  been 
mentioned  in  the  last  article  of  the  first  section ;  and  the  debtor 
who  is  legatee  for  what  he  owes  will  not  be  discharged  from  his 
debt,  unless  there  be  goods  enough  in  the  inheritance  to  satisfy  all 
the  creditors  of  the  testator,  and  likewise  the  Falcidian  portion 
due  to  the  testamentary  heir,  as  shall  be  shown  in  the  following 
title.* 

<>  L.  87,  D.  de  le^.  2.  P  Z^.  5,  4  2,  D.  de  leg,  1. 

^  Liberationem  debitori  posse  legari  jam  oertnm  eat    L.  3,  D.  de  liber.  Ug,    Omnibas 
debitoribnB  ea  qiue  debent  recte  legantor:  Ucet  domini  eomm  sint    L,  1,  D.  eod. 
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Rebiarkb  on  the  Preceding  Article. 

3535.  It  appears  from  the  two  texts  cited,  that  it  was  a  doubt  in 
the  Roman  law  whether  a  creditor  could  bequeath  to  his  debtor 
that  which  he  owed  him.  The  doubt  was  founded,  as  appears  by 
these  words,  licet  domini  eorum  sifU^  upon  this,  that  one  cannot 
bequeath  to  a  person  what  is  afaready  his,  and  that  what  is  due  by 
a  debtor  is  still  the  debtor's,  until  he  strips  himself  of  it  by  paying 
it  to  his  creditor.  We  make  this  remark  only  because  of  the  diffi- 
culty which  the  reader  might  find  in  these  texts.  For  as  to  the 
validity  of  such  a  legacy,  who  can  doubt  of  it  ?  But  we  roust 
add  on  this  subject  one  reflection  more,  which  another  text,  relat- 
ing  to  the  manner  in  which  a  testator  might  discharge  his  debtor, 
seems  to  deserve.  It  is  a  law  in  which  it  is  said,  that  if  a  creditor, 
being  sick,  had  delivered  into  the  hands  of  a  third  person  the  bond 
or  obligation  of  the  sum  due  to  him  by  one  of  his  debtors,  charg- 
ing the  said  person  to  give  him  back  the  said  bond  or  obligation 
in  case  be  should  recover,  and  to  deliver  it  up  to  the  debtor  in  case 
he  should  die,  and  this  last  case  happened,  the  heir  or  executor 
of  the  said  creditor  could  not  demand  the  said  debt  of  the  debtor.* 
It  is  to  be  remarked  on  this  decision,  that  such  a  disposition  would 
not  be  just,  and  ought  not  to  be  executed,  except  with  several  pre- 
cautions, which  divers  circumstances  might  demand.  For,  in  the 
first  place,  it  would  be  null  if  it  were  made  to  defraud  the  cred- 
itors of  a  person  who  should  give  such  an  order.  And  secondly, 
since  this  disposition  would  be  only  a  donation  in  prospect  of 
death,  it  woidd  be  liable  to  be  curtailed  both  for  the  Falcidian 
portion  of  the  testamentary  heir,  which  shall  be  treated  of  under 
the  following  title,  and  for  the  legitime  or  legal  portions  of  the 
children.  And  it  would  likewise  be  subject  to  the  diminution 
which  the  customs  make  of  aU  dispositions  made  in  prospect  of 
death  in  favor  of  the  heirs  of  blood.  But  although  there  should 
be  no  cause  for  diminishing  or  reducing  the  same,  and  the  ques- 
tion were  not  only  about  the  validity  of  such  a  disposition,  yet  the 
circumstances  thereof  might  give  rise  to  difficulties.  Thus,  for 
example,  if  we  suppose  that  a  creditor,  to  whom  a  rent  was  due, 
had  deposited  the  engrossed  copy  of  the  deed,  by  which  the  rent 
was  constituted,  in  the  hands  of  a  third  person,  that  he  might  de- 
liver up  the  same  after  his  death  to  his  debtor ;  seeing  there  would 
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be  no  other  proof  of  this  will  of  the  deceased  besides  the  declara- 
tion which  the  depositary  should  make  of  it,  and  that  the  title  or 
deed  by  which  the  rent  was  constituted  would  remain  entire,  the 
original  minute  thereof  being  lodged  in  the  hands  of  the  notary 
public,  the  bare  declaration  of  this  depositary  would  not  be  suffi- 
cient to  prove  a  disposition  made  in  prospect  of  death,  and  to  an- 
nul a  debt,  the  titie  whereof  would  still  be  subsisting,  and  of  which 
there  would  appear  no  discharge  or  acquittance.  But  if  we  suppose 
that  the  titie  by  which  this  rent  was  constituted  were  an  obliga- 
tion of  which  there  were  no  original  minute,  and  that  the  heir  or 
executor  of  this  creditor  had  caused  the  same  to  be  seixed  in  the 
hands  of  the  depositary  before  he  had  delivered  it  to  the  debtor, 
pretending  to  dispute  the  validity  of  such  a  disposition,  €xt  not 
agreeing  that  the  deceased  ever  had  such  an  intention ;  the  ques- 
tion in  such  case  would  seem  to  depend  on  the  tfrcumstanoes  of 
the  sum,  the  goods  of  the  deceased,  the  quality  of  the  depositary, 
and  other  circumstances  which  might  help  us  to  judge  whether  the 
declaration  of  the  depositary  ought  to  supply  the  want  of  a  dispo- 
sition in  prospect  of  death  made  according  to  form. 

XIV. 

3536.  ne  Legacy  of  what  is  due  from  one  of  two  Persons  who 
are  indebted  for  the  saine  Sum  acquits  only  him  to  whom  it  is  left 
—  If  a  testator,  to  whom  two  debtors  should  be  engaged  each  of 
them  for  the  whole  debt,  bequeaths  to  one  of  the  two  that  which 
he  owes  him,  this  legacy  will  acquit  only  that  legatee,  and  the 
other  will  remain  obliged  for  his  portion.  For  although  tiie  lega- 
tee was  bound  for  the  whole  debt,  yet  the  legacy  would  have  its 
entire  effect  by  discharging  him  of  his  share  of  the  debt,  since  he 
will  not  be  anyways  accountable  for  the  portion  of  his  fellow- 
debtor,  who  will  owe  that  all  alone.'  But  if  these  debtors  were 
copartners,  and  it  appeared  that  the  intention  of  the  testator  was 
to  annul  the  debt  in  favor  of  the  company,  the  legacy  would  be 
common  both  to  the  one  and  the  other.' 

XV. 

3537.  The  Legacy  of  a  Delay  of  Payment  to  a  Debtor  disdiairges 
him  of  the  Interest  for  thai  Time.  —  A  testator  may  bequeath  to 
his  debtor  a  respite  for  the  payment  of  that  which  he  owes  him. 

^  L.Z,SS,D.deUber.l^,  •Z>./.S,M* 
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And  this  legacy  will  have  this  effect,  that  the  testator's  heir  or  ex- 
ecutor cannot  for  the  time  of  that  forbearance  demand  any  interest. 
And  mach  less  could  he  pretend  to  costs  and  damages,  if  the  debt 
were  of  such  a  nature  as  the  default  of  payment  might  give  a 
handle  for  such  a  demand.* 

XVL 

3538.  Jk  toh(U  Sense  the  Father^  who  is  Ouardian  to  his  SoHj  map 
be  discharged  from  giving'  an  Accauni  of  his  Administration,  —  If 
a  son,  whose  father  had  been  his  guardian,  happening  to  die  with- 
out children  before  the  father  had  made  up 'the  account  of  his 
guardianship,  had  ordained  by  his  testament  that  his  executors,  if 
he  had  named  others  together  with  his  father,  should  not  demand 
of  him  any  account  of  his  administration,  this  disposition  would 
have  its  entire  effect ;  for  it  was  in  his  power  to  give  nothing  at  all 
to  these  other  executors.  But  if  this  testator  had  children  to 
whom  the  grandfather  ought  to  give  an  account,  it  would  be  rea- 
sonable to  give  to  such  a  disposition  the  temperaments  that  equity 
might  require,  according  to  the  circumstances,  so  as  not  to  oblige 
the  grandfather  to  so  .strict  an  account  as  might  be  required  of  an- 
other guardian,  and  likewise  not  to  do  any  thing  to  the  prejudice 
of  the  children,  under  pretext  of  the  favor  that  ought  to  be  shown 
to  the  grandfather.^ 

Remarks  on  the  Pregedino  Article. 

3539.  It  is  to  be  remarked  on  the  rule  explained  in  this  article, 
that  we  have  turned  it  in  such  a  manner  as  to  accommodate  it  to 
our  usage.  For  we  should  not  observe  the  rule,  such  as  it  is  ex- 
plained in  the  text  quoted  on  this  article.  And  if  a  father,  who 
had  had  the  tuition  of  one  of  his  children,  having  also  other  chil- 
dren, had  alienated  the  goods  of  the  child  whom  he  had  under  his 
tuition,  and  had  gathered  in  some  of  his  debts;  he  would  be 
bound  to  give  an  account  of  them  to  his  grandchildren,  heirs  to 
their  father  whose  guardian  he  was,  since  it  would  not  be  just  that 
his  other  children  should  have  the  profit  of  the  goods  of  their 
brother  to  the  prejudice  of  his  children,  their  nephews. 

3540.  It  may  be  observed  in  relation  to  the  accounts  of  the  ad- 
ministration which  fathers  may  have  of  the  estates  of  their  chil- 

^  L,9,S2,D.de  Uber.  leg,    Bod  ibid  third  article  of  the  Beoond  sectLon  of  Interest^  OotU^ 
•  L.M,\ByD.deUber,Ug. 
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dren,  that  by  the  disposition  of  some  customs  the  fathers  are  tators, 
guardians,  or  stewards  to  their  children,  and  have  the  enjoyment 
of  their  revenues  without  being  liable  to  give  an  account.  But 
this  is  to  be  only  of  what  the  father  may  consume  for  his  own  use, 
but  not  of  what  he  may  alienate. 

XVIL 

3541.  A  Legacy  of  a  Thing  laid  in  Pawn. — If  a  testator  be- 
queaths a  thing  which  he  had  pawned  to  a  creditor,  the  executor 
will  be  bound  to  pay  the  debt  in  order  to  redeem  and  deliver  to 
the  legatee  the  thing  bequeathed,  unless  the  words  of  the  legacy, 
or  other  proofs,  should  make  it  appear  that  it  was  the  intention  of 
the  testator  to  charge  the  legatee  with  the  payment  of  the  debt 
But  if  the  pledge  had  been  sold  for  the  debt  by  the  creditor,  the 
executor  would  be  bound  to  give  the  value  of  it  to  the  legatee,  un* 
less  he  should  prove  that  the  intention  of  the  testator  w^as  that  the 
legacy  should  be  null  in  that  case.' 

Remarks  on  the  Preceding  Article. 

3542.  We  have  not  put  down  in  this  article  that  which  is  said 
in  the  5th  section,  Inst  de  legate  that  the  testamentary  heir  is  not 
bound  to  redeem  the  thing  bequeathed,  except  in  the  case  when  the 
testator  knew  that  it  was  in  pawn.  For  besides  that  it  is  always 
to  be  presumed  that  every  man  knows  what  is  of  his  own  act  and 
deed,  and  that  a  debtor  is  not  ignorant  that  he  is  indebted,  and 
that  his  goods  are  mortgaged  for  his  debts,  whether  he  has  laid 
any  particular  thing  in  pawn  in  the  hands  of  his  creditor,  or  has 
only  mortgaged  his  goods  in  general ;  it  may  be  remarked  that  in 
the  first  text  cited  on  this  article,  and  likewise  in  the  beginning  of 
the  57th  law,  de  legal,  1,  it  is  said  that  the  legatee  is  not  bound  to 
redeem  the  thing  bequeathed,  although  the  testator  was  ignorant 
that  it  was  in  pawn,  if  we  judge  that,  if  the  testator  had  known  it, 
he  would  have  left  another  legacy  of  equal  value  to  that  legatee. 
Thus,  this  presumption  being  always  natural  enough,  it  is  also 
natural  that  the  testamentary  heir  should  redeem  the  thing  that  is 
bequeathed.  To  which  we  may  add,  that,  by  the  second  text  cited 
upon  this  article,  it  would  seem  that  the  legatee  is  not  bound  to 
acquit  the  debt  unless  he  be  charged  so  to  do  by  the  testament ; 


*  L.  6,  C.  de  Jideic. ;  — /.  57,  in  /.  D.  de  Ugai,  1 ;  — «.  1 15,  D,  de  daU  /irceb;.;— |  S» 
Itut.  de  legal.    See  the  fifteenth  article  of  the  eleventh  section. 
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and  fhat,  if  he  pays  the  debt,  he  may  get  himself  to  be  substituted 
to  the  creditor,  in  order  to  recover  from  the  testamentary  heir  what 
he  shall  have  paid  for  redeeming  his  legacy.  And,  in  a  word,  it 
may  be  said  that  according  to  our  usage  it  can  never  happen  that 
a  legatee  should  be  bound  to  redeem  the  thing  bequeathed,  unless 
the  testator  has  obliged  him  to  do  it.  For  since,  according  to  the 
texts  that  have  been  quoted,  that  burden  lies  on  the  testamentary 
heir,  if  the  testator  knew  that  the  thing  bequeathed  was  mort- 
gaged, and  that  by  our  usage  all' mortgages  are  founded  on  titles 
or  deeds  which  affect  in  general  all  the  goods  of  the  debtor,  we 
ought  always  to  suppose  that  the  mortgage  was  known  to  the 
debtor.  And  in  the  case  of  a  legacy  of  movables  that  have  been 
pawned  to  a  creditor,  the  testator  can  never  pretend  to  be  ignorant 
of  that  engagement.  Thus,  it  is  not  likely  that  in  our  usage  there 
should  ever  be  occasion  for  a  proof  of  the  knowledge  which  the 
testator  might  have  of  the  engagement  of  the  thing  bequeathed, 
these  sorts  of  proofs  being  otherwise  directly  contrary  to  our 
usage.  So  that,  excepting  the  case  of  an  express  will  of  the  testa- 
tor, which  should  oblige  the  legatee  to  redeem  the  thing  be« 
queathed,  it  would  seem  that  the  burden  of  it  ought  always  to  lie 
on  the  testamentary  heir. 

XVIIL 

3543.  One  map  bequeath  TTiinffs  that  are  not  in  Being".  —  One  may 
bequeath  things  which  are  not  as  yet  in  being,  but  which  are  to 
come ;  as  the  fruits  that  shall  grow  on  such  a  ground,  or  the  profit 
which  shall  be  made  of  a  certain  commerce :  and  these  sorts  of 
legacies  imply  the  condition  that  the  thing  thus  bequeathed  shall 
happen  in  its  time,  and  they  have  their  effect  according  to  the 
event/ 

XIX. 

3544.  A  Legacy  of  a  certain  Quantity  of  Com  to  be  taken  out 
of  a  Orop^  or  out  of  a  certain  Place.  —  If  a  testator  had  bequeathed 
a  certain  quantity  of  corn  to  be  taken  out  of  such  a  crop,  or  out 
of  a  granary,  and  the  said  quantity  is  not  found  there,  the  legacy 
will  be  restrained  to  the  quantity  that  is  there  found.'  But  if  the 
legacy  were  of  a  certain  quantity  of  com,  without  determining 


7  L.  17,  D.de leg.  9',^l2i,D,de leg.  I, 

*  L.%  D.detriLvm.veloLUg.{^l  ^S2,D,deleg,  9. 
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whence  it  should  be  taken,  the  said  quantity  would  be  due,  al- 
though there  were  no  corn  in  the  inheritance,*  in  the  same  manner 
as  a  legacy  of  a  sum  of  money,  which  would  be  equally  due, 
whether  there  were  any  money  in  the  succession,  or  whether  there 
were  none  at  alL^ 

3545.  An  Indefimte  Legacy  of  Movables.  ^^  When  a  testator 
hath  bequeathed  morables,  such  as  his  hangings  and  other  fnmitore 
of  his  house,  or  the  movables  of  a  country-house  that  serve  fat  the 
management  of  a  farm,  this  legacy  will  have  the  bounds  or  extent 
that  the  expression  and  intention  of  the  testator  may  give  to  it 
And  if  it  appears  that  his  intention  was  to  give  only  what  he  had 
at  the  time  of  making  the  testament,  what  he  shall  happen  aftei^ 
wards  to  acquire  will  not  be  comprehended  in  the  legacy.  As,  on 
the  contrary,  if  it  appears  that  the  legacy  is  meant  of  the  movables 
that  shall  be  found  at  the  time  of  his  death,  it  will  comprehend 
every  thing  that  shall  be  then  found  which  is  of  the  nature  of  the 
things  bequeathed.** 

XXL 

3546.  7%e  Legacy  of  a  TJiifig  specified  as  belonging  to  the  Tes- 
tator is  Ntilly  if  the  Tiling  is  not  found  among  his  Gfoods.  —  When  a 
testator  bequeaths  a  certain  thing  which  he  specifies  as  being  his 
own,  the  legacy  will  not  have  its  effect  unless  that  thing  be  found 
extant  in  the  succession.  Thus,  for  example,  if  he  had  said,  /  be* 
queath  to  such  a  one  my  watch^  or  my  diamond  ring^  and  there 
were  not  found  in  the  succession  either  diamond  ring  or  watch, 
the  legacy  would  be  nulL^  But  if  he  had  said,  I  bequeath  a  dio' 
mond  ringi  or  a  watchj  the  legacy  would  be  due,  and  would  have 
its  effect,  as  shall  be  explained  in  the  following  article. 

XXIL 

3547.  A  Legacy  of  a  Thing  indetermined  in  iis  Endy  how  it 
ought  to  be  understood*  -^  One  may  bequeath  not  only  a  certain 
thing  described  in  particular,  as  such  a  horse,  such  a  watch,  such 
a  suit  of  hangings ;  but  indefinitely  and  in  general  a  horse,  a  suit 

*  L.  3,  Z>.  dt  trit  vin.vdde  kgat.  ^  L.  IS,  D.  de  hffoi,  8. 

^  L.  88,  D.  de  matr.  vd  inttr.  Ugat.;^l  7,  £>.  dt  cwr.  or^.    8ee  the  tfairtMnth  and  four- 
teenth articles  of  the  following  section. 
^  L,  32,  i  S,  D.  <fe  leg.  % 
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of  hangings,  a  watch,  or  other  things  of  the  like  nature.  And 
seeing  these  sorts  of  things  may  be  of  different  qualities  in  the 
same  kind,  if  the  legacy  does  not  mark  the  price  of  them,  or  does 
not  determine  in  particnlar  what  the  thing  bequeathed  ought  to 
be,  whether  there  be  several  of  that  thing  in  the  succession,  or 
whether  there  be  none  at  aU ;  the  executor  or  testamentary  heir 
cannot  give  the  worst,  nor  the  legatee  choose  the  best.  But  this 
legacy  will  be  moderated  according  to  the  curcumstances  of  the 
quality  of  the  testator  and  of  the  legatee,  and  the  other  circum* 
stances  which  may  help  to  discover  the  intention  of  the  testator,* 
pursuant  to  the  rule  explained  in  the  tenth  article  of  the  seventh 
section  of  TesiamentSf  and  the  others  which  shall  be  explained  in 
the  seventh  section  of  the  title  of  Legacies* 

XXIIL 

3548.  A  Legacy  of  a  Work  to  be  dcme.— One  may  bequeath, 
not  only  sums  of  money,  rights,  debts,  and  all  other  things,  but 
likewise  some  work  to  be  done ;  as  if  a  testator  charges  his  exec- 
utor or  testamentary  heir  to  rebuild  the  house  of  some  poor  man, 
or  to  do  some  other  work,  whether  for  a  public  use  or  for  some 
particnlar  person/ 

XXIV. 

3549.  An  Indefinite  Devise  of  a  Land  or  Tenement  is  Null,  if  the 
Testator  has  none.  —  If  a  testator  who  had  two  or  more  houses 
had  devised  a  house  without  determining  by  any  cizcumstance 
whieh  of  his  houses  he  had  a  mind  to  give,  the  devise  would  be 
good,  and  the  executor  or  testamentary  heir  would  be  obliged  to 
give  one  of  the  houses,  according  to  the  rules  which  shall  be  ex* 
plained  in  the  seventh  section*  But  if  this  testator  who  had  de- 
vised a  house  had  none  of  his  own,  or  if,  having  no  lands,  he  had 
devised  a  land  indefinitely,  these  devises  would  remain  without 
any  effect  For  one  could  not  know  what  the  testator  had  meant ; 
and  it  might  be  said  that  the  testator  himself  did  not  know  his 
own  meaning,  and  that  he  jested  with  him  to  whom  he  left  such 
al^;acy.< 

*  £.87,D.dlefa^.  1;--Ml0,«xi  Ste  the  MCond  and  Ibllowiiig  artklM  of  the  scT- 
eath  MctioiL  We  miut  obsenre  the  difierenoe  between  the  case  in  this  aitide,  and  that 
of  a  legacy  which  shonld  gire  to  the  legatee  the  right  to  chooee,  which  shall  be 
in  the  fifth  article  of  the  serenth  section. 

44* 
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SECTION  IV. 

OF   A0CES8ORIBS   TO   THINGS   BEQUEATHED. 

Art.  L 

3550.  Definition  of  Accessories,  —  An  aooessoryto  a  thing  be- 
queathed is  that  which,  not  being  part  of  the  thing  itself^  has, 
nevertheless,  such  a  connection  with  it,  as  that  it  ought  not  to  be 
separated  from  it,  and  ought  to  follow  it  Thus,  the  shoes  and 
halter  of  a  horse,  and  the  frame  of  a  picture,  are  accessories  to 
them.* 

IL 

3551.  Two  Sorts  of  Accessories.  —  We  may  distinguish  two 
sorts  of  accessories  to  things  bequeathed:  those  which  follow 
naturally  the  thing,  and  which  are  comprehended  in  the  legacy, 
although  they  be  not  mentioned ;  and  those  which  are  not  added 
to  the  legacy  except  by  a  particular  disposition  of  the  testator. 
Thus,  the  legacy  of  a  wateh  comprehends  the  case  of  it,  and  the 
legacy  of  a  house  includes  the  keys  thereo£  Thus,  on  the  con* 
trary,  the  legacy  of  a  house  will  not  comprehend  the  movables  ^at 
are  in  it,  unless  the  testator  have  expressed  the  same.^ 

IIL 

3552.  Bow  we  distinguish  that  which  is  an  Accessory  to  a  TUng". 
—  There  are  accessories  to  certain  things  which  are  not  separated 
from  them,  such  as  the  trees  planted  in  a  ground:  and  these  sorts 
of  accessories  follow  always  the  thing  bequeathed,  if  they  are  not 
excepted  in  the  legacy.  And  there  are  accessories  which,  although 
separated  from  the  things,  yet  follow  them  likewise,  such  as  the 
harness  of  a  set  of  coach-horses,  and  others  of  the  like  nature. 
There  may  be  also  a  progression  of  accessories  to  accessories,  such 
as  precious  stones  set  in  the  case  of  a  wateh.  And  lastly,  there 
are  certain  things  of  which  it  may  be  doubted  whether  they  be 
accessories  to  others  or  not  And  this  may  depend  on  the  dispo- 
sition of  the  testator,  and  on  the  extent  or  bounds  he  gives  to  his 
legacies,  as  he  sees  good.     Thus,  there  is  no  other  general  rule  in 

*  Qn»  rebni  aocedant    £.  1,  ^  5,  dqfn§,    Ut  TMtia  homini,  eqao  ciq^iBtrtim.    />.  f . 
*»  Sm  the  artidet  which  follow. 
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doubts  concerning  what  ought  to  go  along  with  the  thing  be- 
queathed as  its  accessory,  besides  the  intention  of  the  testator, 
"whose  expression,  together  with  the  drcumstances  and  usages  of 
the  places,  if  there  be  any,  may  help  us  to  judge  what  ought  to  be 
accounted  accessory,  and  what  not^  But  if  the  disposition  of  the 
testator  leave  the  thing  in  doubt,  we  may  in  every  particular  case 
judge  of  what  ought  to  be  comprehended  in  the  legacy  as  acces- 
sory, and  what  not,  by  the  particular  rules  on  the  several  cases 
explained  in  the  articles  which  follow. 

IV. 

3553.  Accessories  to  a  Bouse.  —  If  a  testator  devises  a  house 
without  specifying  any  thing  as  to  what  he  intends  should  be 
comprehended  in  the  said  devise,  the  legatee  or  devisee  will  have 
the  ground,  the  edifice,  and  its  dependencies,  such  as  a  court,  a 
garden,  and  other  appurtenances  of  the  house,  with  the  paintings 
in  firesco,  and  other  ornaments  or  conveniences,  which,  according 
to  the  expression  of  some  customs,  are  fixed  to  the  house  with 
cramp-irons  and  nails,  or  with  plaster,  with  intent  that  they  should 
always  remain  there ;  for  these  sorts  of  things  are  of  the  nature  of 
immovables.  But  there  will  be  no  movable  comprehended  in  this 
legacy  except  the  keys,  and  other  things,  if  there  were  any,  which, 
b^ng  of  the  like  use,  would  be  equally  necessary.^ 

V. 

3554.  Tke  Edifice  is  an  Accessory  to  the  Ground,  and  Weewise 
tohai  is  added  to  its  Extent.  —  If  he  who  had  devised  by  testament 
a  land  or  tenement  makes  afterwards  some  addition  to  it,  as  if  he 
adds  any  thing  to  its  extent,  or  if  he  builds  some  edifice  upon  it, 
these  augmentations  become  part  of  the  ground,  and  go  to  the 
legatee,  unless  the  testator  hath  otherwise  ordered  by  his  testa- 
ment.* 

VI. 

3555.  Another  Accessory  of  the  same  Nature. —  It  would  be  the 
same  thing  in  a  devise  of  a  particular  estate  in  land,  if  the  testa- 
tor, after  having  devised  it,  bad  added  to  it  new  buildings,  and 

*  L.  is,  S  8,  inf.  D.  de  imtr,  vd  mdnuH,  leg. 

^  L,  91,  Z).  dt  imtr.  vd  inttntm.  leg.;— I  tift.  D.  de  tnpptU.  legal. 

•  L.lO,D.delegat.2\—l.U,S^,D.deleg.l;'-'l39,D.deleg.2.    See  te  unwOk 
and  eighth  articles.    See  the  fonrteenth  article  of  the  aixthsectioa  of  Ibtamafi; 
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even  new  rights,  or  if  he  had  parchased  groiuids  in  order  to  enlarge, 
either  a  paris,  or  some  other  land  or  tenement  belonging  to  tiie 
said  estate.  For  all  these  sorts  of  augmentations  would  be  aoces- 
scxies  that  would  follow  the  devise,  either  because  of  their  nature 
of  accessories,  or  because  it  could  not  be  presumed  that  the  testa- 
tor intended  to  separate  these  sorts  of  things,  in  order  to  leave 
them  without  the  land  to  his  executor  or  testamentary  heir/ 


VIL 

3556.  Eow  that  which  is  added  to  the  Land  that  is  devised  &e- 
longs  or  does  not  belong  to  the  Devisee.  —  If  the  legacy  were  of  one 
entire  estate  in  land,  and  if  after  the  making  of  the  testament  the 
testator  had  added  to  it  some  lands  adjoining,  this  augmentation 
might  belong  either  to  the  devisee  or  to  the  testamentary  heir,  ac- 
cording as  the  said  new  purchase  might  be  considered  as  an  acces- 
sory to  the  legacy,  or  as  being  wholly  independent  of  it  For  i£^ 
for  example,  it  were  a  purchase  of  a  parcel  of  land  made  witJi  a 
view  to  make  a  field  square,  or  to  serve  as  a  place  to  draw  water 
firom  for  the  use  of  other  grounds,  or  for  some  other  service,  or 
even  as  an  addition  only  to  the  land  devised,  these  acquisitions 
would  be  accessories  that  would  go  with  the  legacy  or  devise,  in 
the  same  manner  as  that  which  should  be  found  to  be  naturally 
added  to  it  by  some  change  made  by  the  course  of  an  aci^oining 
river.  But  if  the  land  that  is  purchased,  and  which  borders  on  the 
land  that  is  devised,  were  of  a  different  nature  irom  that  which  is 
devised,  such  as  a  meadow  joining  to  a  vineyard  whidi  the  testa- 
tor had  devised;  or  if  the  land  acquired  by  the  testator  were 
equally  contiguous  to  the  land  devised  by  him,  and  to  another 
land  which  the  testator  had  left  to  his  executor;  these  sorts  of  ac- 
quisitions would  not  be  accessories  to  the  legacy,  unless  we  should 
be  obliged  to  judge  otherwise  by  the  disposition  of  the  testator, 
and  the  circumstances  which  might  explain  his  intention.^ 

VHL 

3557.  An  Augmentation  of  the  Land  devised  which  hath  the 
Effect  to  revoke  the  Devise* — If  a  testator,  who  had  devised  a 
land,  builds  afterwards  upon  it,  this  accessory  to  the  land  will  go 

f  Thk  IB  a  ooiueqnenoe  of  the  preceding  ertiQls. 

I  L.  84,  i2,Z).<fe  209. 1;— MO,i>.d0  Ug,%.  It  appeMV  by  Oieae  texts»  that  these 
sagDMiitatloae  of  the  lend  are  meaat  of  that  which  ii  added  by  the  teetator,  with  hfttent 
to  make  it  a  part  of  the  Umd  that  if  deriied. 
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with  the  land  to  the  legatee,  unless  it  sbonld  appear  that  the  tes« 
tator  intended  to  revoke  the  legacy,  as  has  been  said  in  the  fifth 
article.  And  if,  for  example,  a  testator,  having  devised  a  place  in 
a  town  to  build  in,  afterwards  builds  a  house  in  it;  or  if,  hav- 
ing devised  a  garden,  orchard,  or  other  place,  he  builds  in  it  a  sum- 
mer-house or  lodge;  these  buildings  under  these  circumstances 
imUl  belong  to  the  legatee.  But  if  he  had  built  in  a  ground  which 
he  had  devised  either  a  house  or  other  conveniences  necessary  for 
a  farm  to  which  he  had  joined  the  said  ground,  giving  the  said 
farm  to  another  legatee,  or  leaving  it  to  his  heir  or  executor,  it 
*would  be  judged,  from  the  use  of  the  said  building,  that  he  had 
revoked  the  legacy.*^ 

3558.  The  Demse  of  a  Oround  comprehends  the  Service  neceS" 
sary  to  the  said  Oround  from  another  Oround  thai  is  Part  of  (he 
Liheritance.  —  If,  for  the  use  of  a  ground  of  which  the  testator 
had  devised  the  usufruct,  the  service  of  a  passage  through  another 
ground  of  the  inheritance  were  necessary,  the  executor  or  other 
legatee  to  whom  the  ground  that  ought  to  be  subject  to  the  ser- 
vice d[oes  belong  would  be  obliged  to  suffer  it  For  the  legatee 
ought  to  enjoy  the  ground  subject  to  the  usufruct  in  the  same 
manner  as  it  was  enjoyed  by  the  testator  who  took  his  passage 
through  his  own  ground :  and  this  accessory  is  such,  that  it  is  the 
intention  of  the  testator  that  it  should  follow  the  legacy.^ 


3559.  A  Reciprocal  Service  between  the  Legatees  of  Two  Con- 
tiguous Houses, '^'K  a  testator,  who  had  two  houses  joining  to  one 
another,  devises  one  of  them  to  one  legatee,  and  the  other  to  an- 
other, or  devises  one  of  them,  and  leaves  the  other  to  his  heir  or 
executor ;  the  partition-wall  of  these  two  houses,  which  had  for  its 

^  £.  44,  f  4,  Z).  (fe  %.  1.  The  drcam8tanc88  mentioned  in  the  article  show  clearly 
enongh  the  change  of  Ihe  will  of  tiie  teatator. 

^  L.  15,^1,  D.demwfir.legtU.  Altfaoogfa  tiiia  teoct  fpeaka  only  of  the  senrice  that  is  ne- 
cessary to  the  legatee  of  a  nsnfracti  yet  the  same  equity  wonld  reqoife  that  this  serrioe 
shonld  be  likewise  giren  to  the  legatee  of  the  property.  And  the  presumption  of  the  tes- 
tatoi's  intention  wonld  be  the  same  in  this  legacy  as  in  the  other,  since  it  cannot  be  sup- 
posed that  he  intended  to  make  a  frnitless  devise,  and  seeing  this  derise  conld  not  hare 
its  nse  without  this  service,  which  changes  nothing  in  the  use  that  tibe  testator  himself 
made  of  hia  own  lands,  in  making  one  ground  to  serre  for  tiie  necessary  passage  to 
another. 
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sole  owner  the  testator,  wiU  become  common  to  the  two  propri- 
etors of  these  two  houses.  Thus,  the  reciprocal  service  on  this 
common  wall  will  be  as  an  accessory  which  will  follow  the  legacy.^ 

XL 

3560.  The  Legatee  aught  to  have  the  Use  of  the  3%tMg-  be- 
queathed,  -—  If,  of  two  houses  belonging  to  a  testator,  whereof  one 
is  left  to  the  heir  or  executor  and  the  other  given  to  a  legatee,  or 
both  are  given  to  two  legatees,  one  of  them  could  not  be  raised 
higher  without  taking  away  the  light  of  the  other,  or  damaging  it 
very  much ;  the  executor  or  legatee  who  should  chance  to  have 
the  first  house  could  not  raise  it  but  in  such  a  manner  as  that 
there  should  remain  for  the  other  house  so  much  light  as  should  be 
necessary  for  the  use  of  it.  For  it  was  not  the  testator's  intention 
that  either  his  executor  or  this  legatee  should  render  the  legacy  of 
the  other  house  useless."^ 

XIL 

3561.  The  Movables  of  Houses^  whether  in  3bira  or  CowUry,  are 
not  Accessories  to  them.  —  The  legacy  of  a  house  in  the  town  does 
not  comprehend  the  movables  that  are  in  it,  unless  they  are  ex- 
pressly added  by  the  testator.  Nor  does  the  legacy  of  a  house  in 
the  country  take  in  what  movables  may  be  in  it  that  are  necessary 
for  cultivating  the  lands,  and  for  gathering  in  the  harvest.*^  But 
tills  legacy  comprehends  the  things  that  are  fibced  to  the  building, 
such  as  in  certain  places  presses  and  tubs.® 

XIIL 

3562.  Jn  what  Manner  Accessories  to  a  Oountry'Eimse  are  under" 
stood.  —  The  legacy  of  a  country-house,  together  with  what  shall 
be  found  in  it  necessary  for  cultivating  the  lands,  and  gathering  in 
the  harvest,  comprehends  the  movables  which  may  serve  for  these 
uses.'  And  if  there  be  any  doubt  as  to  the  extent  which  this  leg- 
acy ought  to  have,  it  must  be  interpreted  by  the  presumptions  of 
the  testator's  intention,  which  may  be  gathered  from  the  words  of 
the  testament,  and  from  the  circumstances ;  and  we  may  like- 
wise make  use  of  what  lights  can  be  had  from  the  usage  of  the 
places.*^ 

1  L, 4, D. de $enfU, l^.  *  L.2Ueod. 

"  L,  10,  D»  dt  aervit. prmd,  wih>;^d,  L  mf  f  L,l2^D,de  matr,  vd  intlrwm,  lagaL 

"  £.  8,  i  1,  D.  <&  instr.  vd  tnHnan.  Ugat,  <l  /^  18,  f  3,  inf.  wL 
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XIV. 

3563.  The  Legacy  of  a  House  toith  Us  Movables,  —  K  a  testator 
had  devised  a  house  with  all  its  movables,  this  legacy  would  com- 
prehend all  the  movables  that  were  in  it  destined  for  the  furniture 
of  the  said  house ;  such  as  beds,  hangings,  pictures,  tables,  chairs, 
and  other  things  of  the  like  nature.  But  if  there  should  be  found 
in  it  hangings,  or  other  movables,  laid  up  and  destined  either  for 
sale,  or  for  the  use  of  another  house,  the  legatee  would  have  no 
right  to  them/  And  if,  on  the  contrary,  some  movables  of  this 
house  should  chance  to  be  somewhere  else  at  the  time  of  the  tes- 
tator's death,  as  if  a  suit  of  hangings  had  been  lent  out,  or  given 
to  be  mended,  whatever  were  out  of  the  house  upon  such  an  ac- 
count would  nevertheless  be  comprehended  in  the  legacy.' 

XV. 

3564.  Papers  are  not  comprehended  in  a  Legacy  of  all  Things 
found  in  a  House. —  If  in  the  legacy  of  a  house  the  testator  had 
comprehended  in  general  and  indefinite  terms  every  thing  that 
should  be  found  in  the  said  house  at  the  time  of  his  death,  without 
excepting  any  thing;  this  legacy,  which  would  comprehend  all 
the  movable  things,  and  even  the  money,^  would  not  comprehend 
the  debts  owing  to  the  testator,  nor  his  other  rights,  the  deeds  or 
titles  whereof  should  be  found  in  the  said  house.  For  the  debts 
and  rights  do  not  consist  in  the  papers  which  contain  the  deeds  or 
titles  of  them,  and  have  not  their  situation  in  a  certain  place.^ 
But  their  nature  consists  in  the  power  which  the  law  gives  to 
every  one  to  exercise  them.  Thus  the  deeds  or  titles  are  only  the 
proofs  of  the  rights,  and  not  the  rights  themselves. 

XVL 

3565.  Ihe  Accessory  may  be  a  Thing  of  much  greater  Value  than 
that  whereof  it  is  an  Accessory. —  The  accessories  which  ought  to 
follow  the  thing  bequeathed  are  judged  to  be  such  only  by  the  use 

'  L.  44,  D.  de  leg.  3.  •  L.S%eocL 

<  L.  4A^  D.  de  leg.  S-y^l.  82,  ^  2,  D.  de  utu  et  usuf.  et  red,  leg.  It  follows  from  these 
texts,  that  this  legacy  wonld  comprehend  the  monej,  if  it  were  not  excepted. 

"  L,  S6,  D.  de  leg.  2.  Debts  and  other  rights  hare  not  a  situation  in  a  certain  place, 
and  are  not  comprehended  in  places  as  things  corporeal  are.  We  may  remark  this  dis- 
tinction between  rights  and  other  things  in  a  law  which  speaks  of  it  on  another  occasion. 
Qood  si  nee  qnss  soli  snnt  soffidant,  vel  nnlU  sint  toU  pignoroj  tnnc  penrenietnr  etiam 
•djuru.  L.  15,  f  2,  inJUte^  D.de  re  jud.  We  see  by  this  text  the  distinction  between 
rights  and  things  corporeal. 
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that  is  made  of  them,  and  not  by  their  value :  so  that  the  acces- 
sory is  frequently  of  a  much  greater  value  than  the  thing  itself  to 
which  it  18  accessory ;  and  it  goes,  nevertheless,  to  the  person  to 
whom  the  thing  is  bequeathed.  Thus,  for  example,  precious 
stones  set  in  the  case  of  a  watch  are  only  an  ornament  and  an  ac- 
cessory to  it,  and  yet  they  follow  the  legacy  of  the  watch.* 


SECTION  V. 

OP   LEGACIES   OP   A   VSUPRUCT,   OR  A   PENSION,   OB  ALIMONY,   AND 

OTHER   THINGS   OP   THE    LIKE    NATURE. 

3566.  We  have  not  put  down  in  this  section  the  rule  of  the  Bo- 
man  law  by  which  it  is  ordered,  that,  if  a  testator  had  bequeathed 
a  usufruct  to  a  town  or  other  corpomtion,  it  should  last  a  hun- 
dred years.  And  seeing  we  have  explained  in  another  place*  the 
reason  why  we  have  not  thought  proper  to  insert  this  rule  amiong 
the  others,  it  is  not  necessary  to  repeat  it  here. 

Art.  L 

3567.  A  Legacy  of  a  Usufruct.  —  When  a  testator  bequeaths  a 
usufruct,  or  the  enjoyment  of  a  house  or  other  tenement,  the  con- 
dition of  the  legatee  will  be  the  same  as  of  other  usufiructuaries, 
and  his  enjoyment  will  have  the  same  extent  and  the  same 
bounds.  And  he  will  likewise  be  liable  in  the  same  mann»  for 
the  charges  of  the  houses  or  lands  of  which  he  has  the  usufiruct 
Thus  we  may  apply  to  this  legatee  the  rules  relating  to  usufruct, 
which  have  been  explained  in  the  title  of  the  said  matter.* 

IL 

3568.  A  Legacy  of  a  Usufruct  to  several  Persons^  and  of  the 
Property  to  one  of  ihem.  —  If  a  testator  had  devised  to  two  or 
more  legatees  the  usufruct  of  a  house  or  lands,  and  the  property 
thereof  to  the  survivor  of  them,  this  legacy  would  regard  all  the 
legatees  in  two  manners ;  for  it  would  be  pure  and  simple  with 
regard  to  all  of  them  as  to  the  usufruct,  and  conditional  likewise 
in  respect  of  them  all  as  to  the  propriety;  every  one  of  them 

'  £f.  44,  2).  de  ttdii.  ed,;^L  6,  ^l^D.de  aur.  org.  miuMf. 

*  See  the  end  of  the  preamble  of  the  title  of  Un^rud, 

*  See  the  title  of  Ci^/hio(.    See  the  ninth  article  of  the  preceding  eeetkm. 
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being  called  to  the  propriety  thereof  upon  condition  of  their  sixr- 
viving  the  others.** 

Ill 

3569.  The  Usufruct  of  Movable  TTdng's.  —  Since  one  may  be- 
queath the  UBufimct  of  movable  things,®  if .  a  testator  had  be- 
queathed to  his  \idfe  the  usufruct  or  enjoyment  of  his  house,  and 
of  all  the  things  that  should  be  found  in  it  at  the  time  of  his 
death,  excepting  the  gold  and  silver,  and  there  were  in  the  said 
house  merchant-goods  in  which  the  testator  traded,  and  which 
he  kept  there  for  sale,  this  usufruct  would  not  comprehend  these 
sorts  of  things.^  For  it  would  be  restrained  to  that  which  should 
appear  to  be  destined  to  be  kept  in  the  said  house. 

IV. 

3570.  IE>t9  ike  Legacy  of  a  Portion  of  the  FruU  subsists  after 
the  Land  is  soUL  —  If  a  testator  had  bequeathed  a  portion  of  the 
produce  or  income  of  a  certain  land  or  tenement,  and  the  executor 
should  afterwards  sell  the  said  land,  the  legacy  would  nevertheless 
subsist.  And  it  will  be  regulated  not  on  the  foot  of  the  same  por- 
tion of  the  interest  of  the  price  of  the  sale,  but  according  to  the 
value  of  that  portion  of  the  fruits,  whether  it  exceed  the  said  inter* 
est,  or  fall  short  of  it  For  the  legacy  was  of  that  which  the  said 
portion  might  be  worth  every  year.  Thus  this  change  shall  hurt 
neither  tiie  executor  nor  the  legatee.* 

V. 

3971.  The  Burden  on  a  Legacy  of  a  Usufruct  passes  to  the  Ez-^ 
ecuiorj  if  the  Legacy  does  not  take  Place.  -^  If  the  legatee  of  a  usu- 
fruct had  been  burdened  by  the  testator  with  a  fiduciary  be- 
quest to  some  other  person,  and  the  said  legatee  either  could  not 
or  would  not  accept  the  legacy,  the  heir  or  executor  who  should 
reap  the  benefit  of  the  legacy  would  be  obliged  to  satisfy  the 
said  fiduciary  bequest  For  although  this  bequest  regarded  only 
the  person  of  the  legatee  because  of  his  usufruct,  and  the  said 
usufruct  does  not  subsist  any  longer ;  yet  the  enjoyment  of  the 
thing  bequeathed,  which  was  burdened  with  this  fiduciary  bequest, 

«  See  die  tidrd  Mcdon  of  Thufmtt, 
^  L.  8S,  4  a,  D.  <&  urn  e<  vmfi,  l^. 

VOL.  II.  45 
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does  not  go  to  the  testamentary  heir  or  executor  but  with  this 
charge/ 

VL 

3572.  3%^  Difference  between  an  Asmual  Legacyi  and  a  Legacff 
of  a  Usufruct.  -—  Oi>e  may  bequeath  a  certain  som  of  money,  or  a 
certain  quantity  of  com,  or  other  things,  by  way  of  pension,  to  be 
paid  every  year  to  the  legatee,  either  during  a  certain  time,  or  dur- 
ing his  life.  And  there  is  this  difference  between  a  legacy  of  this 
nature,  and  a  legacy  of  a  usufruct,  that  in  this  last  the  legatee  has 
an  uncertain  enjoyment,  and  may  have  either  more  or  less,  or 
sometimes  nothing  at  all ;  and  that  an  annual  legacy  of  a  certain 
quantity  is  always  the  same.  There  is  also  this  difiference  be- 
tween these  two  kinds  of  legacies,  that  whereas  the  legacy  of  a 
usufruct  is  only  one  legacy  of  a  right  to  enjoy  always,  as  long  as 
it  shall  last,  an  annual  legacy  contains  as  many  legacies  as  it 
may  last  years.  For  every  year  the  legatee  ought  to  receive  of 
the  executor  the  revenue  which  is  bequeathed  him.  Thus  this  leg- 
acy is,  as  it  were,  conditional,  and  implies  the  condition  that  the 
legatee  should  be  living  at  the  beginning  of  every  year,  in  order  to 
have  right  to  the  legacy,  and  to  transmit  the  right  of  that  year  to 
his  heir  or  executor.' 

VIL 

3573.  Another  Difference.  —  There  is  likewise  this  difference  be- 
tween the  legacy  of  a  usufruct  and  an  annual  legacy,  that  a  legacy 
of  a  usufruct  cannot  be  perpetual,  because  it  would  annul  the 
right  of  property ;  but  an  annual  legacy  may  be  perpetual,  whettter 
it  be  in  favor  of  a  corporation  or  of  the  heirs  of  some  family.^ 

VIIL 

3574.  Another  Difference.  —  There  is  also  this  other  difference 
between  these  two  kinds  of  legacies,  that  if  the  lands  which  are 
subject  to  a  usufruct  should  produce  nothing,  the  right  of  the  usu- 
fructuary would  be  of  no  use.    But  the  legacy  of  a  certain  quan- 

^  JD.  9,  D.  ds  utu  el  uutfr.  leg. 

S  L.  4,  D.  de  cum,  leg.  See  the  foUoinng  articles.  See,  aa  to  what  is  said  at  the  end  of 
this  article  concerning  the  transmission  of  an  annual  legacj,  the  ninth  article ;  and  as  for 
the  nsnfruct,  there  is  no  transmission  of  it,  for  it  perishes  bj  the  deadi  of  the  navfrnctiift- 
ry.  See  the  first  article  of  the  sixth  section  of  Usufmet^  and  the  foorth  artide  of  tbe  first 
section  of  the  same  title,  and  the  remark  there  made  upon  it. 

^  L,  22,  C.  de  leg. 
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tity  of  corn,  wine,  or  other  things,  is  altogether  independent  of 
what  may  be  reaped  in  the  harvest  or  vintage.  And  even  although 
sach  a  legacy  were  assigned  to  be  taken  out  of  the  crop  of  every 
year,  it  would  nevertheless  be  due  in  a  year  when  there  was  no 
crop,  provided  that  the  other  years  could  supply  the  said  deficiency, 
and  that  the  intention  of  the  testator  were  not  contrary  thereto.' 

IX 

3975.  An  AfumuU  Legacy  is  acquired  at  the  Beginning'  of  the 
Tear.  — Annual  legacies  accrue  to  the  legatee  when  the  year  be- 
gins ;  and  although  he  dies  as  soon  as  the  year  is  begun,  yet  the 
legacy  for  that  whole  year  is  due.^  For  it  is  natural  that  a  legacy 
which  is  in  lieu  of  a  fund  for  a  maintenance  should  be  acquired 
beforehand. 

3576.  A  Legacy  thai  is  payable  in  several  Years  is  of  another 
Nature  than  an  Asmual  Legacy.  —  We  must  not  reckon  in  the  num- 
ber of  annual  legacies  a  legacy  of  a  certain  sum  that  is  made  pay- 
able every  year  until  a  certain  time,  for  some  other  cause  than 
that  of  a  maintenance  or  alimony,  no  more  than  a  legacy  of  a  sum 
made  payable  at  several  terms  of  several  years.  For  these  pay- 
ments being  thus  divided  only  to  lessen  the  charge  of  the  execu- 
tor, these  legacies  would  be  of  the  same  nature  with  others,  and 
as  one  single  legacy,  of  which  the  entire  right  would  accrue  to  the 
legatee  at  one  and  the  same  time.  So  that  this  legatee  happen- 
ing to  die  before  these  years  were  expired,  he  would  transmit  to 
his  heir  or  executor  the  annual  payments  that  should  remain 
due." 

XL 

3577.  Bow  we  are  to  judge  whether  a  Legacy  of  a  Sum  of  itfon- 
ey  to  be  distributed  on  a  certain  Day  be  perpetual^  or  only  for  one 
single  Time. — If  a  testator  had  left  a  legacy  of  a  charity  to  be 
given  on  a  certain  day,  or  of  a  sum  of  money  to  be  distributed, 
either  to  the  canons  of  a  chapter,  or  to  the  ecclesiastics  of  such  a 
parish,  or  to  some  other  such  like  use,  upon  some  festival  or  so- 

'  £b  17,  4  1,  D.  de  amu  leg. ;  — L  13, 2>.  tU  trU.  vin,  vd  ol.  leg. 

>  L.I,  Cqiumiodiea  leg.  vel  Jid.  ceiL,"^v,l.  5,  D,  de  ann.  leg.f-^l  \%^  D.qumdo  diet 
leg.eed.    See  the  aixth  article. 
"  L.  SO,  D.  quand.  leg.  ced. 
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lemnity  which  ehotdd  return  every  year,  as  on  a  sainf  a  day,  ot  on 
some  festival  of  some  of  the  mysteries  of  religion,  without  men- 
tioning expressly  that  the  said  charity  or  dole  should  be  reiterated 
every  year  on  the  said  day,  we  should  judge  by  the  ciicamstances 
whether  the  intention  of  this  testator  was  to  leave  a  legacy  of  a 
sum  to  be  paid  only  for  one  single  time,  or  to  be  paid  yeaxly  at 
the  return  of  the  said  day.  Which  would  depend  on  the  quality 
of  the  person,  on  the  largeness  of  his  estate,  on  the  words  of  the 
testament,  on  the  motive  of  the  legacy,  on  the  fond  set  apart  for 
the  said  charity  or  dole,  and  on  the  other  drcumstanees  which 
might  help  us  to  judge  of  the  intention  of  this  testator.'^ 

XIL 

3578.  Legacies  of  Alimony  a/re  for  Life. — Legacies  of  alimony, 
or  of  a  maintenance,  last  during  the  life  of  a  legtftee,  unless  the 
testator  has  limited  the  time.  For  alimony,  and  a  maintenance, 
left  indefinitely,  not  being  restrained  to  a  certain  duration  of  time, 
are  for  the  whole  time  that  the  legatee  shall  stand  in  need  of 
them,  which  comprehends  his  whole  life.^ 

XIIL 

3579.  A  Legacy  of  AUmcmy  to  ike  Years  of  Puberty  is  under* 
stood  to  be  meant  offtUl  I\tberty.  —  Seeing  a  legacy  of  alimony,  or 
of  a  maintenance,  is  altogether  favorable,  if  a  testator  had  devised 
such  a  legacy  to  last  only  until  the  legatee  should  attain  the  age 

'  Cam  qoidiim  decnrionibiu  divisiones  dari  Tolmsset  die  UAtalis  sni:  IKtI  SeifBiuii  ct 
Antoninns  reflciipflemnt,  non  ease  Tttiiimile  tettatofem  de  nno  cmo  iwwuiiwfti  eed  de  per^ 
petao  legato.    L.  23,  Z>.  de  arm.  leg. 

Attia  fideioommissum  his  yerbis  reliqait,  qaisqius  mihi  hieres  erit,  fidei  ejus  oommitto, 
nti  det  ex  reditu  canacali  mei  et  horrei,  post  obitam,  saoerdoti,  et  hierophylaco,  et  Ubeitis, 
qui  in  illo  tempore  emnt,  denaria  decem  die  nandinaram  qnaa  ibi  posiii.  Qtisro,  ntram 
his  dimtazat  qui  eo  tempore  quo  legabatar,  in  rebus  hmnanis,  et  in  eo  officio  ftmint,  de> 
bitnm  sit,  an  etiam  his,  qui  in  locum  eomm  snccessenmtl  Respondit,  secandtun  ea  qns 
proponerentor,  ministerinm  nominatomm  designatom,  cAtemm  datam  templo.  Item 
qnsro,  atmm  nno  duntaxat  anno  decem  fideteommissi  nomine  debeantw,  aa  etiasni  ia 
perpetnnm  decern  annna  prastaada  sint?    Reepondit,  in  perpetnnm.    L.  20,  eod. 

Although  these  texts  seem  not  to  make  the  perpetuity  of  a  legacy  of  this  kind  to  de- 
pend on  the  circumstances,  yet  it  appears  eyidently  that  Uie  legacies  ^ere  mentioned  are 
declared  to  be  perpetual  only  because  of  the  drcomstances  which  resnlt  fiT>m  the  quality 
of  the  said  legacies,  according  to  the  usage  of  those  times.  And  as  for  the  usage  with  us, 
it  is  hardly  possible  that  such  a  doabt  should  happen;  for  a  testator  who  shoald  leare  a 
perpetual  legacy  of  the  nature  of  these  explained  in  the  article  would  not  fail  to  eacpnss 
it,  and  to  assign  a  fund  for  a  charge  of  this  kind. 

^  L,l4tD,de  a/tm.  tW  c3>.  leg. 
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of  pnberty,  it  would  not  end  till  he  had  attained  the  age  of  fall 
puberty,  that  is,  eighteen  years  complete  in  males,  and  fourteen  in 
females.' 

XIV. 

3680.  A  Ltgaty  of  AHmany  comprehends  Qotking  and  Lodgings. 
—  A  legacy  of  maintenance,  or  barely  of  alimony,  comprehends 
food,  raiment,  and  lodging,  unless  the  testator  shall  have  set  some 
bounds  to  it;  for  one  cannot  live  without  clothes  and  lodging. 
But  this  legacy  does  not  comprehend  that  which  relates  to  the  in- 
struction of  the  legatee,  either  for  a  trade,  or  some  profession,  or 
for  his  learning  at  school.  For  these  wants  are  of  another  nature, 
and  are  not  so  necessary  as  food,  clothing,  and  lodging.^ 

XV. 

3581.  Legacies  of  Alimony  a/re  regulated  according  to  the  CXr- 
cumstances.  —  If  a  testator  had  bequeathed  alimony  or  a  mainte- 
nance indefinitely,  without  specifying  any  thing,  and  if  he  had  been 
wont  to  maintain  the  person  to  whom  he  had  left  this  legacy,  it 
would  be  regulated  on  the  same  foot  *.  if  not,  it  would  be  fixed 
either  at  a  certain  sum  of  money  yearly,  or  a  certain  quantity  of 
necessaries  to  be  paid  in  specie,  and  in  proportion  to  the  quality 
of  the  legatee,  the  quality  of  the  testator  and  of  his  estate,  the 
consideration  which  the  testator  might  have  had  for  the  person  of 
this  legatee,  eitiher  out  of  affection  to  him  or  because  of  some  duty 
or  other  tie,  and  according  to  the  other  circumstances  which  might 
help  us  to  judge  of  the  intention  of  the  testator,'  as  has  been  said 
in  another  place.' 

XVL 

3582.  Bow  a  Legacy  of  Alimony  which  the  Testator  had  been 
used  to  give  in  his  Lifetime  is  regtiUUed  —  If  he  who  always  gave 
alimony  or  a  maintenance  to  a  person  leaves  him  a  legacy  of  what 
he  was  wont  to  give  him,  and  it  does  appear  that  he  gave  him 
differentiy,  sometimes  more,  and  sometimes  less ;  the  legacy  will 
be  regulated  upon  the  foot  of  what  he  gave  the  last  time  imme- 

P  L.  14, 4  1,  D.  cfe  (dim,  vd  eSb.  leg.    See,  toacfaing  these  two  sorts  of  pabeitj,  the  r»- 
mark  on  the  eighth  article  of  the  second  section  of  Penons. 
^  L.  6,  D.  de  (dim.  vd  c3>.  leg. ;  —  /.  7,  eod. ; — /.  vk.  eod, 
'  L.  22,  D.  de  (dim.  vd  cib,  leg. 
*  See  the  twelfth  article  of  the  sixth  section  of  Te^Umenta. 

46* 
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diately  preceding  bis  death,  whether  he  had  given  more  before  that 
time,  or  iess.^ 

XVIL 

3583.  A  Legacy  of  Alimony  is  due^  although  the  Legatee  have 
been  mainUUned  some  other  fFoy.  — Although  legacies  of  alimony, 
or  maintenance,  be  destined  for  the  diet,  clothing,  and  lodging  of 
the  legatee,  yet  if  the  testamentary  heir  does  not  fdrnish  them  to 
the  legatee,  and  he  have  them  somewhere  else,  and  even  gratis, 
this  testamentary  heir,  or  his  heirs  or  executors  if  he  were  dead, 
would  nevertheless  be  accountable  for  the  arrears  to  the  said  lega- 
tee.  And  the  cessation  of  payment  for  several  years  would  be  of 
no  manner  of  prejudice  to  him,  either  for  the  time  past  or  the  time 
to  come.  For  although  the  motive  of  the  testator  was  barely  that 
the  legatee  should  be  maintained,  and  he  has  had  his  mainte- 
nance, yet  this  was  a  charge  that  the  testator  imposed  on  his  tes- 
tamentary heir ;  and  on  his  part  it  would  be  unjust  that  he  should 
reap  the  benefit  of  it,  as  it  is  just  on  the  part  of  the  legatee,  that 
he  should  have  the  advantage  both  of  the  bounty  of  this  testator, 
and  of  the  liberality  of  other  persons  who  had  nourished  and 
maintained  him,  or  of  his  own  industry,  if  he  had  lived  by  that^ 

XVIII. 

3584.  Legacies  of  Alimony  are  favorMe.  —  Legacies  of  ali- 
mony are  distinguished  from  the  greater  part  of  other  legacies,  by 
the  consideration  of  the  necessity  that  renders  them  so  favorable, 
that  one  may  bequeath  alimony  even  to  persons  that  are  incapable 
of  other  legacies,  as  has  been  said  in  its  place.'  And  if  a  legacy 
of  alimony  or  maintenance,  or  of  a  yearly  pension,  were  made  in 
favor  of  poor  persons,  it  might  be  ranked  in  the  number  of  lega- 
cies to  pious  uses,  which  are  the  subject-matter  of  the  ensuing  sec- 
tion. 

'  L.  14,  ^  2^  D.de  alim.  vd  cib.  Ug. 

"  L.  10,^  \,D.d$alim.vdcib.Ug.i'-'l  lS,^l,eod. 

"  See  the  sixth  article  of  the  second  section. 
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SECTION   VI. 
of  legacies  to  pious  uses. 

Art.  L 

3585.  What  are  Legacies  to  Pious  Uses,  —  Legacies  to  pious 
uses  are  those  legacies  that  are  destined  to  some  work  of  charity,* 
whether  they  relate  to  spiritual  or  temporal  concerns.  Thus,  a  leg- 
acy  of  ornaments  for  a  church,  a  legacy  for  the  maintenance  of  a 
clergyman  to  instruct  poor  children,  and  a  legacy  for  their  suste* 
nance,  are  legacies  to  pious  uses. 

IL 

3586.  Difference  between  Legacies  to  Pious  UseSj  and  other  Leg^ 
acieSj  by  their  Motives  and  their  Use.  —  We  may  make  this  a  first 
difference  between  legacies  to  pious  uses,  and  the  other  sorts  of 
legacies,  that  the  name  of  legacies  to  pious  uses  is  properly  given 
only  to  those  legacies  which  are  destined  to  some  work  of  piety 
and  charity,  and  which  have  their  motive  independent  of  the  con- 
sideration which  the  merit  of  the  legatees  might  procure  them  ;  ^ 
whereas  the  other  legacies  have  their  motives  confined  to  the  con- 
sideration of  some  particular  person,  or  are  destined  to  some  other 
use  than  to  a  work  of  piety  or  charity,  as  shall  be  shown  in  the 
article  which  follows. 

Ill 

3587.  Difference  between  a  Legacy  to  Pious  Uses,  and  a  Legacy 
which  regards  the  Public  Good.  —  All  legacies  which  have  not  for 
their  motive  the  particular  consideration  of  some  person  are  not, 
for  all  that,  of  the  number  of  legacies  to  pious  uses,  although  they 
be  destined  for  a  public  good,  if  that  good  be  any  other  than  a 
work  of  piety  or  charity.  Thus,  a  legacy  destined  for  some  pub- 
lic ornament,  such  as  the  gate  of  a  city,  for  the  embellishment  or 
conveniency  of  some  public  place,  and  others  of  the  like  nature, 
or  a  legacy  of  a  prize  to  be  given  to  the  person  who  should  excel 
others  in  some  art  or  science,  would  be  legacies  of  another  nature 
than  those  to  pious  uses.® 

*  Ditpositiottes  pii  tefltatoris.    L.  28,  C.  dt  epi»c.  et  der, 

^  It  ifl  in  this  motiTO  that  the  essentLal  part  of  legacies  to  pious  uses  does  consist 

«  /^.in.D.d^^r.  1;— MSS,eo(f. 
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IV. 

3588.  A  Leg-act/  to  a  Pious  Usej  witkoui  any  Particular  Destimor 
tiofiy  how  to  be  applied,  —  If  a  legacy  to  pious  uses  was  not  des- 
tined to  any  particular  use,  as  if  a  testates  had  left  a  legacy  in 
general,  either  to  the  church,  or  to  the  poor;  the  legacy  to  the 
church  would  be  for  the  parish  church  of  the  place  where  the  tes- 
tator lived ;  and  the  legacy  to  the  poor  would  be  for  the  ho^tai 
of  that  place,  if  there  were  any :  if  there  were  no  hospital,  the 
legacy  would  go  to  the  poor  of  that  parish.  And  it  would  be  the 
same  thing,  if,  instead  of  a  bare  legacy,  the  testator  had  institnted 
for  his  testamentary  heirs  the  church  or  the  poon* 

V. 

3589.  Execution  of  Legacies  to  Pious  Uses.  —  If  the  testator 
himself  had  not  directed  particularly  the  ap[^cation  of  a  legacy 
to  pious  uses,  as  if  he  had  left  a  legacy  to  the  poor  indefinitely  in 
a  place  where  there  were  no  hospital ;  or  for  the  redemption  of  cap- 
tives, without  specifying  in  what  place ;  the  execution  of  tbeae  dis- 
positions would  depend  on  the  executor  of  the  testament,  or  other 
person  to  whom  the  testator  had  explained  and  intrusted  hia  inteo* 
tion.  And  if  there  were  no  person  to  whom  he  had  imparted  his 
vnll,  and  it  were  not  safe  to  trust  to  the  integrity  <^  the  testa- 
mentary heir,  the  ordinary  judge  would  give  directions  therein, 
at  the  instance  of  the  persons  whose  duty  it  should  be  to  siee  theM 
legacies  duly  applied.* 

Remark  on  the  Preceding  Article. 

3590.  What  is  said  in  the  text  cited,  that,  if  the  testator  has 
named  nobody  for  the  execution  of  his  legacies  to  pious  uses,  the 
bishop  of  the  place  may  demand  the  sum  bequeathed,  in  ord»  to 

^  Si  qais  in  nomine  magni  Dei  et  Salvatoiis  nostri  Jesa  Cfariati  hnreditatsm,  ant  kgar 
tnm  reliqaerit,  jubenms,  ccclesiam  loci  illias,  in  quo  testator  domicilium  habnerit,  acdpere 
qaod  dimissum  est.  Nov.  131,  c.  9.  It  appears  by  this  text,  that  it  was  the  usage  of 
those  times  to  leave  legacies  to  God.  And  if  soch  a  legacy  ought  to  belong  to  the  oborch 
of  the  place,  with  much  more  reason  ooght  a  legacy  that  is  left  to  the  church  indefinitsly 
to  belong  to  the  testator's  parish  church. 

*  Si  qaidem  testator  designaverit  per  quem  desiderat  redemptionem  fieri  captirorumt 
is  qui  specialiter  dcsignatus  est,  legati  vel  fideicommissi  habeat  exigendi  Hcentiam :  et  pro 
sua  conscicntia  yotnm  adimpleat  testatoris.  Sin  autem  persona  non  detignata,  testator 
absolute  tanmmmodo  summam  legati  yel  fideicommissi  taxaverit,  quss  debeat  memorats 
causae  proficere :  vir  reverendissimns  episcopus  illius  dvitatis  ex  qua  testator  oritur  ha- 
beat facultatem  exigendi  quod  hajns  rei  gratia  faerit  derelictam,  pinm  defancti  pn^tosi- 
tum  sine  nlla  cnnctatione,  ut  oonyenit,  impletams.    iU  SS,  f  1,  C.de  «|ptsD.  d  ofer. 
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execute  the  intention  of  the  testator,  is  not  altogether  conformable 
to  our  usage.  For  the  bishop  may  indeed  take  care  that  the  lega- 
cies left  to  the  poor  be  duly  applied,  but  it  is  not  he  himself  that 
demands  and  receives  the  sums  appropriated  to  these  sorts  of  lega- 
cies. And  if  it  be  necessary  to  sue  the  executor  at  law,  this  func- 
tion will  belong  to  the  persons  who  are  charged  with  this  care, 
such  as  the  governors  of  a  hospital  or  an  almshouse,  accord- 
ing as  these  legacies  happen  to  be  destined.  And  if  the  legacy 
were  not  appropriated  to  any  particular  house,  as  a  legacy  of  an 
aims  to  be  distributed  on  a  certain  day  in  a  certain  place,  which 
ivere  not  applied  to  any  particular  hospital,  or  a  legacy  to  the  poor 
in  a  place  where  there  were  no  house  allotted  for  them,  the  officers 
of  justice  would  be  obliged  to  give  directions  therein  at  the  in- 
stance of  the  king's  procurators.  Which  does  not  hinder  the 
bishops  and  curates  from  doing  their  diligence  on  their  part  to 
procure  the  execution  of  these  sorts  of  legacies.  We  may  considt 
on  this  subject  the  ordinances  which  have  provided  for  the  recovery, 
preservation,  and  administration  of  the  goods  belonging  to  the 
poor.* 

VI. 

3590).  Destination  of  a  Pious  Legacy  to  another  Use  than  that 
which  the  Testator  had  appointecL — If  a  pious  legacy  were  des- 
tined to  some  use  which  could  not  have  its  effect,  as  if  a  testator 
had  left  a  legacy  for  building  a  church  for  a  parish,  or  an  apart- 
ment in  a  hospital,  and  it  happened,  either  that  before  his  death 
the  said  church  or  the  said  apartment  had  been  built  out  of  some 
other  fund,  or  that  it  was  noways  necessary  or  useful,  the  legacy 
would  not  for  all  that  remain  without  any  use ;  but  it  would  be 
laid  out  on  other  works  of  piety  for  that  parish,  or  for  that  hos- 
pital, according  to  the  directions  that  should  be  given  in  this  mat- 
ter by  the  persons  to  whom  this  function  should  belong.' 

*  See  the  edict  of  1561,  the  ordinance  of  MouUns,  art.  73,  that  of  Bfeu,  art.  65  and  66, 
and  tiiat  of  JUafun,  art  10. 

'  Legatam  dritati  relictam  est,  at  ex  reditibos  quotannis  in  ea  civitate  memoria  con- 
lerrandfB  defancd  gratia  spectacolnm  celebretnr,  qood  illic  celebmri  noa  licet.  Qnnro 
quid  de  legato  existimes?  Modestinns  respondit:  cam  testator  spectacolam  edi  voluerit 
in  dvitato,  sed  tale,  qaod  iU  oelebrari  non  licet:  iniqanm  ease  hanc  qaantitatem  qaam  in 
spectacnhini  defonctns  destinayerit,  locro  hsBredom  cedere.  Igitar  adl&ibitis  hieredibas, 
et  primoribas  dTitatis,  dispidendnm  est,  in  qaam  rem  conrerti  debeat  fideicommissnm, 
at  memoria  testatoris  alio  et  licito  genere  celebretor.    L.  IS^  D,  de  tisu  et  tuuf.  et  red,  leg. 

Althoagh  this  text  relates  to  another  sort  of  dispositions,  yet  the  rale  that  resolts  from 
it  is  with  much  more  reason  Teiy  jost  in  legades  to  pioos  nses. 
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VII. 

3591.  PrwUege  of  LegacieB  to  Pious  Uses, —  Since  legacies  for 
works  of  piety  and  charity  have  a  double  favor,  both  that  of  their 
motive  for  holy  and  pious  uses,  and  that  of  their  utility  f<»  the 
public  good,  they  are  considered  as  being  privileged  in  the  inten- 
tion of  the  law.* 


SECTION    VII. 

OF  LEGACIES  OP  ONE  OF  SEVERAL  THINGS,  AT  THE  CHOICE  OP  THE 

EXECUTOR,  OR  OF  THE  LEGATEE. 

3592.  We  have  endeavoured  to  form  the  rules  which  compose 
this  section  in  such  a  manner  as  that  they  may  reconcile  some 
contrarieties,  at  least  such  in  appearance  as  we  meet  with,  in  some 
laws  relating  to  this  matter.  Thus,  for  example,  it  is  said  in  one 
law,  that  if  a  testator  hath  bequeathed  in  general  a  man,  that  is  to 
say,  a  slave,  the  legatee  shall  have  the  choice  of  the  person :  Homme 
generaliier  legatOj  arbitrium  eUgendi  quern  acciperei^  ad  legaiarutm 
periinet  £.  2,  §  1,  D.  €fe  opt  vel  eL  leg.  And  it  is  said  in  another 
law,  that  if  a  testator  hath  bequeathed  in  general  a  silver  basin, 
he  having  several,  and  not  distinguishing  which  basin  he  intends 
to  give,  the  testamentary  heir  will  have  it  in  his  choice  to  give 
which  basin  he  pleases.  Sed  eisi  lancem  UgaverU^  nee  a^sparueril 
quaniy  ceque  electio  est  haredis  quam  velU  dare.  L.  37,  m  jme^  D. 
de  leg.  1. 

3593.  It  would  seem  by  these  texts,  that  whoever  should  take 
both  the  one  and  the  other  in  a  literal  sense  might  think  it  in- 
different in  point  of  law  whether  the  election  were  given  to  the 
testamentary  heir  or  to  the  legatee,  which  certainly  cannot  be 
just ;  but  in  order  to  reconcile  them  together,  it  is  necessary  to  ob- 
serve a  distinction  of  the  ancient  Roman  law  between  legacies 
which  were  called  per  vindicaiionemj  and  those  that  were  called 

E  See  the  sixth  article  of  the  ^hth  section,  and  the  remark  on  the  Ibnrtfa  artide  of  the 
second  section  of  OodiciU. 

The  fayor  of  legacies  to  pioos  uses  may  distingnish  tiiem  fhmi  other  legacies  in  the 
cases  mentioned  in  the  places  which  we  have  just  now  qnoted;  and,  in  general,  this  Hrv 
may  be  considered  in  the  cases  relating  to  the  interpretation  of  anj  disposition  for  a  lega* 
cy  to  a  pioQS  nse. 

See,  concerning  this  subject  of  pririleges  of  legacies  to  pions  nses,  the  preamUe  to  the 
second  section  of  the  Faladian  Portion. 
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j}er  damnaiionem^  of  which  mention  hath  been  made  in  another 
place.*  In  the  legacies  of  the  first  sort,  the  legacy  being  conceived 
in  these  or  the  like  terms,  IwUl  that  such  a  one  take  a  horse  out 
cff  my  stable^  the  legatee  had  the  choice,  for  he  himself  took  the 
-thing  that  was  bequeathed  to  him.  And  it  is  of  a  legacy  of  this 
kind  that  we  are  to  understand  the  first  of  the  texts  which  have 
l^een  now  quoted.  And  in  the  legacies  of  the  second  kind,  the 
legacy  being  conceived  in  these  terms,  I  will  thai  my  heir  give  to 
such  a  one  one  of  my  horsesj  the  testamentary  heir  made  the  choice, 
for  it  was  he  that  was  charged  to  give  the  thing  that  was  be- 
queathed.^ And  it  is  of  a  legacy  of  this  second  kind  that  we  are 
to  understand  the  second  text  Thus,  although  the  differences  of 
these  two  sorts  of  legacies,  and  of  some  others,  of  which  it  would 
be  to  no  purpose  to  speak  here,  have  been  abolished,®  yet  it  is  ne- 
cessary to  make  use  of  them  for  conciliating  the  contrarieties  of 
these,  and  of  many  other  laws,  which  have  very  much  perplexed 
several  interpreters,  and  that  not  without  reason.  And  we  may 
likewise  say  of  these  two  kinds  of  legacies,  which  were  thus  dis- 
tinguished in  the  Roman  law,  that  their  different  expressions  may 
point  out  some  difference  in  the  intention  of  the  testator ;  and  that 
that  expression  which  gives  to  the  legatee  the  right  to  take  seems 
to  have  a  greater  relation  to  the  right  of  choosing  than  that  which 
charges  the  testamentary  heir  to  give  to  the  legatee. 

3594.  We  have  been  obliged  to  make  this  reflection  on  a  dif- 
ficulty which  it  was  necessary  to  clear  up  before  we  should  pro- 
ceed to  explain  the  rules  relating  to  this  matter.  But  seeing  in 
our  usage  there  is  only  one  manner  of  expression  used  by  testa- 
tors, which  has  no  relation  to  any  one  of  these  two  sorts  of  lega- 
cies that  were  distinguished  in  the  Roman  law,  and  that  almost 
all  legacies  are  conceived  in  these  terms,  /  give  and  bequeath  to 
such  a  one  J  or,  if  it  is  in  the  name  of  a  third  person,  gives  and  6e- 
queaths;  these  expressions  mark  nothing  at  all  of  the  intention  of 
the  testator  that  favors  either  the  testamentary  heir  or  the  legatee. 
Thus,  unless  the  legacy  be  conceived  in  such  a  manner  as  to  leave 
the  choice  either  to  the  one  or  to  the  other,  it  must  be  interpreted 
according  to  the  rules  that  have  been  explained  in  the  sixth,  sev- 
enth, eighth,  ninth,  tenth,  and  eleventh  articles  of  the  seventh  sec- 
tion of  Testaments.    And  since  it  is  not  proper  to  repeat  in  this 

*  See  the  preamble  of  the  ninth  section  of  TVitatwitft. 
^  V,  Ulp,  tU.  24,  4  14. 
c  ^  2,  Inst,  de  legal. 
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show  all  that  there  is  in  the  inheritance  of  that  kind  of  thing  of 
which  the  election  is  bequeathed.  And  if  there  should  be  any 
which  by  some  chance,  without  the  act  of  the  executor,  had  not 
appeared,  the  legatee,  who,  without  knowing  any  thing  of  them, 
had  made  his  choice,  might  choose  anew  after  he  came  to  the 
knowledge  of  them>  But  if  among  all  these  things  tiiere  should 
be  any  one  that  was  singularly  necessary  to  the  executor  for 
matching  some  other  goods  of  the  succession,  it  would  be  equita- 
ble to  except  it  out  of  the  choice  of  this  l^atee,  especially  if  the 
executor  is  willing  to  make  up  to  the  legatee  what  this  neoe^»iy 
thing  should  exceed  the  others  in  value,  if  none  of  the  others  be 
found  of  an  equal  value  to  it  For  the  right  of  the  legatee  does 
not  extend  so  far  as  to  put  it  in  his  power  to  hurt  the  executor.^ 

VL 

3600.  A  Legacy  left  to  the  Choice  of  a  mrd  Person. —  If  the  tes- 
tator had  left  to  a  third  person  the  choice  of  the  thing  bequeathed, 
either  because  he  did  not  think  the  legatee  capable  of  making  the 
said  choice,  or  because  he  was  willing  to  make  use  of  that  tem- 
perament between  the  interests  of  the  executor  and  of  the  legatee, 
the  legacy  would  be  fixed  by  that  third  person.  And  if  he  should 
fail  or  refuse  to  determine  it,  the  right  of  election  would  go  to  the 
legatee,  who  might  demand  of  the  executor  such  of  the  things  as 
he  should  pitch  upon,  providing  it  were  not  the  most  precious  of 
all,  but  a  thing  of  middle  value  between  that  which  were  most 
precious  and  that  of  least  value.^  And  in  case  tiiey  could  not 
agree  among  themselves,  the  election  would  be  determined  by  the 
arbitration  of  some  person  whom  they  themselves  should  agree  on, 
or  who  should  be  named  by  the  judge.^ 

^  Ii.4«e6,eod 

*  Af  the  execator  or  testunentary  heir  oi^t  not  to  abnm  the  liberty  of  elMtiOB,as  hm 

*been  aaid  in  the  preceding  article,  so  neither  ought  the  legatee  to  abuse  it  when  he  has  it 
Homine  legato,  actorem  non  posse  eligi.  L.  37,  D.dekg.l.  See  the  tenth  aiticie  of  the 
feventh  section  of  T}utamenU. 

'^  £.  uft.  ^  1,  C.  oMim.  de  legai. 

1  Arbitri  officiom  inyocandnm  est.  L.  IS,  in/.  D.  de  tervU.  praed,  not.  The  delay  of 
a  year,  mentioned  in  the  first  of  these  two  texts,  wonld  not  be  agreeahle  to  onr  naage  nor 
to  eqnity.  For  seeing  this  third  person  who  should  pnt  off  so  kmg  the  making  of  this 
choice  was  named  only  that  he  might  make  a  reasonable  choice,  and  Uiat  others  can  do 
it  as  well  as  he,  it  would  not  be  just  to  wait  so  long  a  time  till  he  should  be  pleased  to 
determine  the  matter,  especially  if  the  thing  beqneathed  were  of  sach  a  natare  aa  to  be  in 
hasard  of  perishiqg  during  the  delay. 
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the  house  in  which  the  testator  lived,  unless  it  should  appear  by 
the  circumstances  that  his  intention  was  to  bequeath  the  other. 
But  if  tlie  expression  of  the  testator  should  not  determine  particu- 
larly for  any  one  of  the  two  houses,  as  if  he  had  barely  devised 
one  of  his  houses,  or  if,  having  two  lands  called  by  the  same  name, 
be  had  devised  one  of  them,  the  executor  might  give  only  the 
house  or  the  land  that  is  of  least  value;*  for  by  tiiat  he  will  have 
satisfied  the  legacy.  And  in  general,  in  all  doubts  of  this  nature, 
^where  nothing  determines  to  one  of  the  things  which  are  compre* 
bended  in  a  legacy,  the  presumption  is  for  the  executor,  as  has 
been  explained  in  another  place.^ 

IV. 

3598.  A  Legacy  left  to  the  Choice  of  the  Executor.  — •  If  a  testa- 
tor had  bequeathed  a  silver  basin,  having  several  of  that  sort,  the 
executor  would  be  at  liberty  to  give  which  silver  basin  he  pleased.* 
For  the  legatee  would  have  that  which  was  left  him,  and  this  is  a 
consequence  of  the  rule  explained  in  the  third  article.  And  the 
executor  would  with  much  more  reason  have  this  liberty  if  the  tes- 
tator had  left  the  chodoe  to  him.  But  if  the  legacy  were  of  things 
which,  although  of  the  same  kind,  might  be  (rf  different  qualities, 
good  or  bad,  such  as  horses,  hangings,  the  liberty  of  choosing, 
which  the  executor  would  have,  would  not  extend  to  a  power  of 
choosing  a  suite  of  old  hangings  that  are  falling  to  pieces,  or  a 
horse  that  is  broken-winded.  For  it  could  not  be  presumed  that 
the  testator  had  given  this  extent  to  the  right  of  election  which  he 
had  left  to  his  executor/ 

V. 

3599.  A  Legacy  left  to  the  Ounce  of  the  Legatee.  —  When  a 
testator  gives  to  the  legatee  the  right  of  choosing  out  of  several 
things,  such  as  the  horses  in  his  stable,  any  of  them  which  he 
pleases,  and  in  like  manner  of  other  things,  the  legatee  has  the 
liberty  to  choose  the  most  precious  of  them.'  And  to  put  the  leg- 
atee in  a  condition  to  make  this  choice,  the  executor  is  obliged  to 

*  L.S7,^  1,  D,deleff,l  ;->/.  39,  S^D.deUff.U 

*  8e8  tbe  lixtfa,  toveaHi,  and  otbMr  fcUowtaig  vtkietof  tlw  tevMilh  Mellon  of  Ihfti- 


f  L,  no,  D.dehg.l,    See  the  twcnty-eeoofiid  artide  of  Hm  tUid  fiction,  nd  tiie 
eiglitfa  end  tenth  articles  of  the  seTenth  section  of 
s  L,%D,de  opt.  vet  elect,  leg. 
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IX. 

3603.  Penalty  whem  the  Legaiee  defers  to  make  the  CSkoice.  — If 
the  choice  belongs  to  the  legatee,  and  he  puts  it  0%  he  will  be 
liable  for  the  coets  and  damages  which  may  have  been  ooeasioned 
by  his  delay,  in  the  same  manner  as  the  executor  is  liable  for  the 
consequences  of  his  delay.  Thus,  for  example,  if  two  horses,  ooe 
whereof  (whichsoerer  he  should  choose)  had  been  left  him  by 
legacy,  should  happen  to  die  during  his  delay  to  make  his  option, 
and  that  the  said  loss  might  be  imputed  to  him,  because  the  exec- 
utor, who  had  no  occasion  for  any  of  the  houses,  and  might  have 
been  able  to  sell  the  horse  which  the  legatee  would  have  left  him, 
and  would  not  have  been  obliged  to  keep  both  tiie  horses,  might 
recover  against  this  legatee  costs  and  damages  for  that  ezpexue 
and  that  loss,  according  to  the  circumstances.^ 

X 

3604.  Jfikere  remain  onfy  one  of  ike  Thimgt  whereof  lie  Choice 
was  bequeathed^  it  belongs  to  the  Legatee.  —  If  after  the  death  of 
the  testator,  and  before  the  election,  whether  it  were  to  be  made 
by  the  legatee  or  by  the  executor,  the  things  of  which  the  election 
was  to  be  made  should  happen  to  perish,  without  the  fault  either 
d  the  one  or  the  other,  one  of  the  things  is  lost  to  the  legatee,  and 
the  others  to  the  executor.^  But  if  there  remains  only  one  of 
them,  it  belongs  to  the  legatee.  For  although  his  legacy  was  of 
a  right  to  choose,  and  there  is  now  no  room  left  for  choice,  yet 
the  intention  of  the  testator  was  that  the  legatee  should  have  one 
of  them;  and  therefore  he  ought  to  have  that  which  is  the  only  one 
that  remains.' 

XL 

3605.  If  after  the  Choice  is  made^  the  Thing  chosen  perishes,  the 
Legatee  bears  the  Loss  of  it. — If  after  that  he  who  was  to  choose, 


P  See  the  text  dted  on  the  serentfa  article,  in  iHudi  tfaeM  ivwdt  are  to  be  leneifcad: 
Ne  Tenditio  qaaadoqne  eligente  legmtario  iaterpeUetnr. 

^  Thefint  panof  this  article  may  have  its  aae  in  a  c«e  iriiere  the  teetameataiy  bar 
ware  to  deduct  the  Falddian  portion.  Por  one  would  not  re^oa  to  him  as  peit  of  bii 
Falcidiaa  portion  the  valae  of  that  thing  which  the  lesatee  was  to  haye,  but  onlj  the  other 
things  which  were  to  have  been  hisowa.  See  the  seventh  and  eighth  artidcs  of  the  tint 
section  of  the  Fhlcidian  Portion. 

'  Whether  the  choice  belongs  to  the  executor  or  to  the  legatee,  if  there  natiu  tdj 
one,  it  goes  to  the  legatee.  For  this  erent  determines  the  thing  that  remains  to  be  tlie 
legatee's,  aa  mnch  or  rslher  more  than  the  choice  would  do  that  which  shoald  be  ebotaa. 
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whether  it  was  the  executor  or  the  legatee,  has  made  and  declared 
nis  choice,  the  thing  chosen  should  happen  to  perish,  the  loss  of  it 
w^ordd  fall  apon  the  legatee,  and  he  would  have  no  right  to  those 
things  that  should  remain.  For  the  choice  had  distinguished  that 
thing  which  he  was  to  have,  and  had  made  it  his  own.  80  that  it 
is  he  who  ought  to  bear  the  loss  of  it' 

XII. 

3606.  He  who  has  made  his  Choice  cannot  change  and  make  on- 
other,  —  The  executor  or  legatee,  who  has  once  made  his  option, 
whether  judicially  or  extrajudicially,  by  mutual  'consent,  cannot 
afterwards  change  or  make  another  choice.  For  the  light  of 
choosing,  which  the  testator  had  given  him,  is  consummated  by 
this  first  choice.* 

XIIL 

3607.  The  Choice  cannot  be  made  before  the  Executor  has  accepted 
ike  Succession.  —  The  legatee  who  has  the  right  of  choosing  can- 
not make  his  choice  till  the  executor  has  accepted  the  succession. 
For  tin  then,  there  being  no  executor,  there  would  be  no  party  to 
whom  he  could  intimate  his  choice,  and  who  could  either  contest 
it  or  approve  it,  and  deliver  the  legacy.  80  that  it  would  be  to  no 
purpose  that  he  had  made  his  choice.^ 

XIV. 

3606.  T%e  Legatee  of  what  shall  remain  after  the  Choice  of  ofUr 
other  will  have  all,  if  no  Ounce  is  made,  —  If  a  testator  had  b&> 
queathed  one  or  two  things  out  of  many  at  the  choice  of  one 
legatee,  and  the  remainder  of  them  to  another,  and  he  who  had 
this  choice  would  not  make  use  of  his  right,  all  the  things  would 
belong  to  the  second  legatee,  and  the  executor  would  have  none  of 
them.  For  the  expression  of  those  things  that  should  remain  after 
the  choice  of  the  first  of  the  two  legatees  would  comprehend  them 
all,  if  he  took  none  of  them.' 

>  Stidiuxi  aat  Pamphilnm,  atram  hieres  mens  volet  Titio  dare :  ri  dixerit  hmres  Sti- 
chum  se  yelle  dare,  Sticho  mortao  liberabitar.    L.  M^^  9,  D.deleg.l. 

Although  this  text  speaks  only  of  the  case  tvhere  the  choice  belongs  to  the  heir  or  ex- 
ecutor, yet  the  role  is  with  modi  more  leasoa  Jivt  in  the  «ne  where  the  legatee  has  him- 
self made  the  choice. 

*  Z.  84,  4  9, D.  de  Ugat  1 ;— {.  20,  D.deopt,vd eUd.  Ug.i—l  5,  D^delBgat.  1 ;  — ^  U, 
inf.  D.  de  legal.  2. 

^  L.\6tD.deopt.vddeet.leg(a.  *  L.  17^  D.deopi.vdAel.hg. 
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XV. 

3609.  The  Right  of  Election  passes  to  the  Heir  or  ExectUar  of 
the  Legatee.  —  If  the  legatee  who  had  a  right  to  choose  dies  with- 
out having  made  a  choice,  he  transmits  to  his  heir  or  executor 
both  his  right  to  the  legacy  and  the  right  of  electiotL^ 


SECTION    VIII. 

OF    THE    FRUITS   AND   INTEREST   OF   LEGACIES. 

« 

3610.  By  fruits  of  legacies  we  are  to  understand,  not  only  the 
product  of  lands,  but  likewise  all  other  sorts  of  revenues  or  profits 
that  may  be  made  of  any  other  thing.  And  by  interest  is  meant 
the  reparation  of  damages  which  debtors  of  sums  of  money,  who 
fail  to  make  payment,  owe  from  the  time  of  the  demand,  as  has 
been  explained  in  the  title  of  Interest, 

3611.  As  to  the  fruits  of  lands  devised,  it  is  necessary  to  distin- 
gmsh  between  those  which  are  upon  the  ground  at  the  time  that 
it  is  delivered  to  the  legatee,  and  which  are  commonly  called  the 
fruits  hanging  by  the  root,  and  those  which  have  been  separated 
from  the  ground  by  the  executor  before  he  delivered  it,  and  which 
were  separated  only  after  the  death  of  the  testator.  These  are  the 
subject-matter  of  this  section,  as  also  the  interest  and  other  reve- 
nues that  were  fallen  due  before  the  delivery  of  the  legacy ;  and 
the  fruits  hanging  on  the  ground  at  the  time  of  the  delivery  are, 
as  it  were,  accessories,  which  have  been  treated  of  in  ihe  fourth 
section. 

Art.  L 


3612.  T%ree  Sorts  of  Things  that  may  be  bequeathed.  —  We  may 
distinguish  into  three  kinds  all  the  things  which  testators  have 
the  liberty  to  give  away  in  legacies.  The  first  is  of  those  which  of 
their  own  nature  produce  no  revenue ;  such  as  a  watch,  a  picture, 
silver  plate.  The  second  is  of  those  things  which  of  their  own  na- 
ture produce  a  revenue ;  as  a  house,  a  meadow,  or  other  ground, 
a  herd  of  cattle,  hackney-horses  to  those  who  let  them  out  to  hire, 
and  other  things  of  the  like  nature.     The  third  is  of  sums  of 


7  L,  19,  D.deofi.vd  tied.  Itg.    See  the  tenth  and  following  articles  of  the  tenth  we- 
tion  of  Tlirtnwtfwli,  and  die  aerenteenth  article  of  die  ninth  section  of  this  title  of  £09000. 
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money,  which  of  their  own  nature  produce  nothing,  but  which, 
making  the  price  of  every  thing  that  is  in  commerce,  are  the  instru- 
ment of  the  commerce  itself:  which  is  the  reason  why  the  laws 
condemn  those  who  are  dilatory  in  paying  the  sums  which  they 
owe  in  damages,  which  they  have  fixed  to  what  is  called  interest, 
of  which  mention  has  been  made  in  its  proper  place.*  And  we 
may  place  in  this  third  rank  all  the  legacies  which  are  reduced  to 
a  valuation,  such  as  a  legacy  which  a  testator  should  make  of 
some  work,  or  other  thing  that  he  should  oblige  his  executor  to  do 
for  a  legatee,  or  a  legacy  of  a  thing  which  the  executor  could  not 
give  in  specie ;  for  in  this  case  he  would  owe  the  value  of  it.*^ 

II. 

3613.  If  the  Testator  has  regulated  the  Fruits  and  Revenues  of 
the  Legacy^  his  Will  will  serve  as  a  Rule.  —  If  a  testator  had  reg- 
ulated by  his  disposition  what  concerns  the  fruits  or  other  revenues 
-which  the  thing  devised  may  produce,  his  will  must  serve  as  a 
law,  and  the  executor  will  be  accountable  or  not  accountable  for 
them,  according  as  the  testator  shall  have  ordered.  Thus,  he  who 
devises  a  land  may  order  it  to  be  delivered  either  after  the  harvest 
is  over,  or  after  some  years,  during  which  space  of  time  he  leaves 
the  enjoyment  of  it  to  his  executor.® 

IIL 

3614.  The  Fruits  of  Legacies  are  due  only  from  the  Time  they 
are  demanded,  —  If  the  testator  has  ordered  nothing  about  the 
fruits  and  other  revenues  which  the  things  devised  might  produce, 
they  will  be  due  only  from  the  time  that  they  are  demanded.  But 
if  the  executor  had  dealt  any  way  knavishly,  as  if  he  had  con- 
cealed the  testament,  he  would  be  liable,  not  only  for  all  the  fruits 
from  the  time  of  the  testator's  death,  but  likewise  for  costs  and 
damages,  if  there  had  been  any.^ 

•  See  the  title  of  the  Loon  ofMoneg  amd  other  Things  to  be  restored  in  Shut. 

^  See  the  gixth  article  of  Uie  first  section  of  the  same  title  of  the  Loan  of  Monetf  and 
other  Things  to  he  restored  in  Kind,  Ubi  qaid  fieri  stipalemnr,  si  non  faerit  factum,  peca- 
niam  dari  oportere.    L.  72,  D.  de  verb.  otd. 

*  L.  5,  C.  de  neoess,  serv.  heered,  inst.  See,  touching  the  interest  of  money,  the  fourth 
article. 

^  In  legatis  et  fideicommissis  frnctns  post  litis  contestationem  non  ex  die  mortis  conse- 
qnnntnr,  siye  in  rem  stye  in  personam  agatnr.  Ltdt,  C.de  usur.  etjructib.  legat.  seufidei- 
com.; — /.  1,  eodt  , 

Is  qui  fideioommissnm  debet  post  moram,  non  tantnm  fhictus,  sed  etiam  omne  dam* 
nam  quo  a£fectns  est  fideioommissarins,  prastare  oogitnr.    X.  26,  D.deleg.S',  —  2. 23,  D. 
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Remarks  on  the  Preceding  Article. 

3615.  It  is  necessary  to  observe  on  this  article  a  difficulty  'which 
ought  not  to  be  suppressed.  For,  besides  that  it  has  divided  the 
interpreters,  it  requires  that  some  necessary  reflections  should  be 
made  on  the  rule  explained  in  this  article.  This  rule  discha^es 
the  executor,  not  only  from  the  interest  of  money,  and  of  other 
things  which  produce  no  revenue,  but  likewise  from  the  fruits  of 
lands  and  tenements  which  produce  a  revenue,  and  obliges  him  to 
make  restitution  of  these  fruits  only  after  a  legal  demand.  And 
seeing  it  makes  no  exception,  it  comprehends  not  only  the  cases 
where  the  executor  and  the  legatee  should  have  equally  knowledge 
of  the  testament,  and  where  the  legatee  should  neglect  to  demand 
his  legacy,  but  also  the  cases  where,  the  legatee  being  ignorant 
of  his  legacy,  the  executor  who  should  know  of  it,  and  see  that 
he  was  obliged  to  deliver  the  thing  devised,  should  nevertheless 
retain  it ;  which  seemed  to  those  interpreters  to  be  contrary  to 
equity.  For  it  cannot  be  said,  especially  in  the  Roman  law,  that 
the  things  devised  are  a  part  of  the  goods  of  the  inheritance,  and 
may  be  considered  as  belonging  to  the  testamentary  heir  until  the 
time  of  their  being  delivered ;  seeing  it  is  a  principle  of  the  Ro- 
man law  in  the  matter  of  legacies,  that  the  propriety  of  the  thing 
bequeathed  belongs  to  the  legatee  from  the  moment  of  the  tes- 
tator's death;  and  although  the  legatee  know  nothing  of  his 
right  till  a  long  time  after,  yet  his  acceptance  of  the  legacy  has 
this  effect,  that  he  is  accounted  to  be  master  of  the  thing  be- 
queathed from  the  moment  of  the  testator's  death,  and  that  he  is 
so  much  master  of  it,  that  it  is  said  in  a  law  that  the  thing  be- 
queathed passes  to  the  legatee  in  the  same  manner  as  the  goods 
of  the  inheritance  pass  to  the  testamentary  heir,  and  that  the  tes- 
tamentary heir  nev»  had  any  right  to  them.* 

deleg,l;^a.S,39tD.deygiar,  Seethe  (enth  artideof  die  fint  section  of  Sithitii^tim 
direct  and  fiduciary,  and  the  fifteenth  article  of  the  aecond  section  of  the  sane  tide. 

We  hare  not  put  down  in  the  article  that  the  fhuti  are  dne  from  the  contestation  of 
snit,  as  it  is  said  in  the  first  of  these  texts ;  but  that  they  are  due  from  the  time  of  the  de- 
mand. For  bj  oar  nsage,  and  by  the  ordinancee,  a  le^  demand  hath  the  efifect  of  the 
contestation  of  suit  in  the  Boman  law.  See  the  remark  on  the  fifth  article  of  the  first 
section  of  Interest. 

We  have  added  to  the  article  the  exception  of  the  case  of  knavery  in  the  execator.  For 
this  rule  cannot  be  contraty  to  the  general  mle,  which  obliges  every  knavish  possessor  to 
make  restitation  of  the  frnits,  with  much  more  reason  than  him  who  is  backward  in  pay- 
ing what  he  owes  after  it  has  been  demanded  of  him.  See  the  fourth  article  of  the  third 
section  of  hdertML 

*  L,  86,  S  2,  />.  d€  leg.  1,-^1  64,  inf.  D,  dejurt.;  —  /.  80,  D.  de  hgai.  2. 
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3616.  It  would  seem  to  follow  from  these  first  reflections,  that, 
since  the  fruits  belong  regularly  to  the  proprietor  of  the  ground, 
those  of  a  ground  devised  did  belong  to  the  legatee  or  devisee 
from  the  death  of  the  testator ;  and  that  the  testamentary  heir 
who  was  not  ignorant  of  the  testament,  having  known  that  he 
^was  in  possession  of  goods  that  were  not  his  own,  ought  to  be 
obliged  to  restore  those  frnits.  These  reasons  could  not  be  un- 
known to  those  who  framed  the  laws  cited  on  this  article ;  and 
what^  still  augments  the  difficulty  is,  that  Justinian  has  made  an 
exception  from  the  rule  explained  in  this  article  in  favor  of  lega- 
cies to  pious  uses,  having  ordained,  with  respect  to  these  sorts  of 
legacies,  that  no  inquiry  should  be  made  whether  the  legacy  had 
ever  been  demanded,  but  that  it  should  suffice  that,  the  testamen- 
tary heir  not  having  delivered  the  legacy,  he  should  be  reckoned 
guilty  of  delay  ipso  jure^  that  is  to  say,  by  the  effect  of  the  law 
itself.*^ 

3617.  To  resolve  this  difficulty,  some  of  those  interpreters  have 
been  of  opinion,  that  it  was  necessary  to  restrain  the  laws,  which 
discharge  the  testamentary  heir  from  the  fruits  until  the  time  of  a 
legal  demand,  to  the  case  of  a  legacy  of  a  thing  that  was  not  the 
testator's  own ;  but  these  laws  are  conceived  in  too  clear  terms  to 
admit  of  so  remote  a  sense.  Others  say  that  their  meaning  is, 
that  the  testamentary  heir  is  not  accountable  for  all  the  fruits 
which  the  legatee  might  have  reaped  by  his  industry,  and  that  he 
is  only  liable  for  those  which  he  has  really  and  truly  gathered ; 
but  this  distinction  does  not  suit  with  these  laws,  and  does  not 
remove  the  difficulty.  There  are  some  who  think  that  these  laws 
are  to  be  understood  of  the  fruits  which  had  been  gathered  before 
the  death  of  the  testator,  and  not  of  those  which  have  been 
gathered  since  his  death ;  but  what  right  could  the  legatee  pre- 
tend to  the  fruits  which  accrued  to  the  testator  in  his  lifetime  ? 
Others  will  have  it,  that  the  testamentary  heir  is  obliged  to  restore 
the  finits  reaped  after  his  entering  to  the  possession  of  the  inher- 
itance, and  not  those  reaped  before ;  but  these  laws  discharge  the 
testamentary  heir  from  the  restitution  of  the  fruits  without  any 
distinction ;  and  his  right  of  enjoyment  takes  in  the  fruits  preced- 
ing his  entering  to  the  inheritance,  for  they  belong  to  him,  and  he 
recovers  them  from  those  who  had  gathered  them.  So  that  his 
condition  ought  to  be  the  same  as  to  the  fruits  of  both  these 

^  See  tlie  last  article. 
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times.  And  lastly,  there  are  some  who  have  tboaght  it  necessary 
to  distinguish  between  the  legacies  which  are  called  per  dammduh 
fiem^  and  the  legacies  per  vindicatianem^  of  which  mention  has 
been  made  in  the  preamble  to  the  foregoing  section ;  that  in  these 
the  fruits  are  due  to  the  legatee  from  the  time  of  the  testamentaiy 
heir's  entering  to  the  succession ;  and  that  in  those  they  are  due 
only  from  the  time  that  the  testamentary  heir  has  been  guilty  of 
delay.  But  there  would  be  as  much,  or  more,  reason  to  give  to 
the  legatee  the  fruits  from  the  time  of  the  testator's  death  in  the 
case  of  a  legacy  per  damneUionemj  seeing  in  this  case  the  testa- 
mentary heir  who  was  charged  to  deliver  the  thing  bequeathed 
would  be  more  faulty  than  he  would  be  in  the  case  where  the  leg- 
atee himself  ought  to  take  the  thing  bequeathed  to  him;  and 
besides,  the  distinction  of  these  two  sorts  of  legacies  hath  been 
abolished,  as  has  been  remarked  in  the  same  place.  It  seems  like- 
wise that  the  first  of  the  texts  cited  on  this  article  relates  to  both 
these  sorts  of  legacies  indifferently,  and  that  these  two  expr^saions, 
sive  in  rem^  sive  in  personam  agatur^  may  be  understood,  the  one 
of  the  legacy  per  damncUionem^  which  the  legatee  demanded  by  a 
personal  action,  and  the  other  of  the  legacy  per  vindicationem^ 
which  was  demanded  by  a  real  action.  Whence  it  appears  to  fol- 
low, that,  even  when  the  distinction  of  these  two  sorts  of  legacies 
was  in  use,  the  rule  explained  in  this  article  was  equally  applicap 
ble  to  the  one  sort  and  to  the  other. 

3618.  We  relate  here  the  several  sentiments  of  those  interpret* 
ers,  to  show  that  this  rule  which  discharges  the  testamentary  heir 
or  executor  from  the  fruits  of  legacies  until  the  time  of  a  legal 
demand,  seemed  to  them  to  be  unjust,  being  taken  in  a  literal  and 
general  sense.  But  seeing  none  of  all  these  interpretations  ap- 
pears to  agree  with  the  sense  of  these  laws,  the  terms  whereof  are 
so  clear  and  distinct,  and  that  the  exception  which  Justinian  has 
made  from  this  rule  in  favor  of  legacies  to  pious  uses  determines 
for  the  sense  which  discharges  in  general  the  testamentary  heirs  or 
executors  from  the  fruits  of  legacies  until  the  time  of  demand ;  it 
is  but  fair  and  ingenuous  freely  to  own,  that  Justinian's  intention, 
and  that  of  the  preceding  laws,  was  to  make  a  general  rule  of  it, 
which,  after  the  manner  of  other  general  rules,  should  be  observed 
in  cases  where  there  were  no  cause  to  make  any  exception  from  it 
Thus  Justinian  hath  excepted  from  this  rule  legacies  to  pious 
uses.  Thus  one  may  except  the  cases  where  the  executor  should 
be  guilty  of  any  roguery.     And  if,  for  example,  an  executor  had 
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concealed  a  codicil  which  contained  legacies,  he  would  be,  without 
doubt,  condemned  to  make  restitution  of  the  fruits  and  interest  of 
those  legacies,  if  the  said  codicil  came  to  light  But  when  no 
unfair  dealing  can  be  imputed  to  the  executor,  and  it  was  not 
his  fault  that  the  legatees  had  no  knowledge  of  the  testament,  and 
had  not  received  their  legacies,  the  circumstances  might  justly 
discharge  the  executor  from  making  restitution  of  the  fruits  which 
he  had  enjoyed.  Thus,  for  example.  If  a  testament  having  been 
opened  in  a  court  of  justice,  or  deposited  with  a  notary  public 
living  in  the  place  where  the  testator  had  his  abode,  and  it  having 
by  that  means  been  known  and  made  public,  there  were  some  of 
the  legatees  whose  place  of  abode  was  unknown,  or  even  whose 
persons  were  not  known,  or  who  were  absent  in  a  remote  country, 
so  that  it  was  not  possible  to  acquaint  them ;  the  executor  who 
on  one  part  ought  to  continue  in  possession  of  the  goods,  and  to 
take  care  of  them,  and  who  on  the  other  part  ought  to  remain 
proprietor  of  what  cannot  be  acquired  by  the  legatees,  whether  it 
be  that  they  cannot  or  will  not  receive  their  legacies,  or  that  they 
are  incapable  of  them,  may  without  injustice  remain  in  possession 
of  all  the  goods  of  the  inheritance,  and  enjoy  those  that  had  been 
bequeathed  as  well  as  the  other  goods.  So  that  his  enjoyment  of 
those  things  not  being  a  usurpation,  and  since  it  may  have  some 
other  good  foundation  besides  the  negligence  of  the  legatee,  it  is 
but  just  that  the  executor  under  these  circumstances  should  be 
free  from  any  fear  of  being  afterwards  called  upon  to  make  resti- 
tution of  the  fruits  which  he  had  enjoyed  without  any  firaud  or 
covin*  Thus  the  rule  which  frees  him  from  this  restitution  hath 
its  equity  founded  in  the  circumstances  which  may  clear  him  from 
all  roguery ;  and  it  hath  likewise  its  usefulness  for  the  public  good, 
because  of  the  inconveniences  which  it  removes  of  an  infinite 
nomber  of  difficulties  that  would  happen  if  executors  were  obliged 
without  distinction  to  restore  all  the  fruits  which  they  had  gathered 
since  the  death  of  the  testator.  And  seeing  the  delay  of  payment 
of  legacies  may  happen,  either  through  the  roguery  of  the  ex- 
ecutor, or  without  any  knavish  dealing  on  his  part,  and  that  such 
knavery  ought  not  to  be  presumed  without  proof,  it  was  but  just 
to  presume  uprightness  and  integrity  in  an  executor  who  should 
have  several  excuses  to  allege.  But  this  law  being  founded  only 
on  the  presumption  of  the  integrity  of  the  executor,  and  on  the 
consequences  of  the  public  good,  which  demands  that  all  occa- 
sions of  lawsuits  should  be  cut  off  as  much  as  is  possible,  it  would 
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be  altogether  useless  for  justifying  the  comeienoe  of  an  ezecator, 
who,  although  nobody  should  be  able  to  discover  and  prove  his 
roguery,  ought  to  tax  himself  with  it,  and,  if  he  would  do  justioe 
upon  himself^  ought  to  restore  the  fimits  which  be  had  unjustly 
reaped  of  a  land  or  tenement  that  was  devised,  aud  which  he 
might  have  delivered  to  the 


IV. 

3619.  ne  LUerest  of  Leg^acies  of  Mmey  is  due  omfy  from  the 
Time  of  the  DenunM/.  —  Legacies  of  money,  and  other  tliiiigs 
which  of  their  nature  produce  no  revenue,  ought  to  be  paid,  as  all 
other  legacies,  at  the  time  appointed  by  the  testament;  or  if  there 
be  no  time  fixed,  they  are  due  after  the  death  of  tiie  testator. 
But  although  they  be  not  acquitted  at  the  time  appointed,  yet 
interest  is  only  due  from  the  time  of  the  demand;®  unless  the 
testator  had  ordered  that  the  l^atee  should  have  the  interest*^ 

V. 

3620.  Pn^  of  Legacies f  which  is  of  (mother  Nahire  thorn,  the 
Fruits  or  Interest.  —  If  the  thing  bequeathed  were  of  such  a  na« 
ture  as  that  it  ought  to  produce  to  the  legatee  profits  of  another 
sort  than  the  fruits  of  Ihe  ground,  or  interest  of  money,  as  if  it 
were  a  certain  number  of  mares,  or  a  set  of  instruments  and 
machines  for  some  manufacture,  the  executor  who  is  in  fault  for 
not  delivering  the  legacy  will  be  accountable  for  the  profits  virhich 
these  sorts  of  things  might  yield.  But  if  the  legacy  were  of  a 
stud  of  mares,  the  colts  would  be  a  part  of  the  legacy,  and  would 
belong  to  the  legatee,  although  the  executor  had  not  been  guilty 
of  any  delay  in  delivering  the  same.* 

VL 

3621.  Uie  Fruits  and  Interest  of  Legacies  to  Pious  Uses  are  dsie 
without  awy  Demand.  —  The  executor  who  does  not  pay  the  lega- 
cies to  pious  uses  within  the  time  regulated  by  the  testator,  if  be 
has  set  any  time,  or  within  the  delay  that  is  necessary  according 
to  the  quality  of  the  testator's  disposition,  will  be  accountable  for 
the  fruits,  the  interest,  and  other  revenues,  according  to  the  nature 

*  L.  1,  C.  dt  Mtir.  afrvd.  legal. 

'  The  interest  in  this  case  would  not  bo  osarions ;  for  it  would  not  he  a  loan,  bnt  the 
liberality  of  the  testator,  which  would  increase  the  legacy. 

•  L.  20,  Z>.  de  legai.  3 ;  —  /.  8,  Z>.  </«  mw.  ;— /.  39,  eorf. 
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of  the  thing  bequeathed^  to  reckon  from  the  term,  if  there  whs  any 
set  by  the  will,  or  from  the  death  of  the  testator,  if  there  was  no 
term  fixed/ 

Rbbiabk  on  the  Preceding  Article* 

3622.  Although  the  justice  of  this  rule  be  founded,  not  only 
on  the  favor  of  legacies  to  pious  uses,  but  also  on  this  particular 
consideration,  that  these  legacies  may  be  unknown  or  neglected 
by  the  persons  who  ought  to  call  for  them,  such  as  the  governors 
of  a  hospital,  and  others  who  happen  to  be  intrusted  with  this 
care ;  yet  this  is  not  always  predsely  observed,  lest  such  a  strict- 
ness should  happen  sometimes  to  degenerate  into  rigor.  And  it  is 
even  prudent  for  governors  of  hospitals  not  to  exact  legacies  to 
pious  uses  in  such  a  manner  as  to  make  them  uneasy  and  burden- 
some to  families.  For  such  a  rigid  conduct  as  this  might  some 
time  or  other  divert  those  who  were  injured  by  it  from  making 
the  like  dispositions  in  favor  of  hospitals,  and  incline  them  to  dis- 
pose to  some  other  uses  of  what  they  had  piously  designed  for  the 
poor. 


SECTION   IX. 

HOW   THE   LEGATEE   ACQUIRES   HIS   RIGHT  TO   THE   LEGACY. 

3623.  It  has  been  remarked  at  the  end  of  the  preamble  to  the 
tenth  section  of  TestamenUy  where  the  right  of  transmission  is 
treated  of,  that  mention  should  likewise  be  made  of  it  in  this  place 
in  some  articles  relating  to  this  right  But  what  shall  be  said  ia 
these  articles  ought  not  to  be  taken  for  a  repetition  of  what  has 
been  said  in  that  tenth  section  of  Testaments.  For  there  we  have 
explained  the  rules  of  transmission  in  general,  and  here  we  shall 
only  make  application  of  those  rules  to  some  cases  where  it  is 
necessary  to  show  their  use. 

Art.  L 

3624.  TTie  Legatee  acquires  his  Right  at  the  Instant  of  the  Tes- 
tator's Death.  —  Seeing  the  legatee  acquires  his  right  by  a  testa- 
ment, or  other  disposition  made  in  consideration  of  death,  and 

'  L.  46,  ^^  Aet&t  C.de  epiac,  d  ckr.j-'V.  Nov,  131,  c  12. 

VOL.  II.  47 
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that  these  sorts  of  dispositions  are  confirmed,  and  have  their  effect 
at  the  moment  of  the  death  of  the  person  who  has  made  the  dis- 
position, the  right  to  the  legacy  is  acquired  to  the  legatee  at  the 
same  instant,*  unless  it  be  that  the  will  of  the  testator  has  made 
some  change  to  it;  and  that  depends  on  the  rules  which  follow. 

IL 

3635.  Legacies  of  Two  Sorts^  either  Ihure  and  Simple^  or  Cbadi- 
tianoL  —  We  must  distinguish  two  sorts  of  legacies :  those  which 
are  pure  and  simple,  that  is  to  say,  whose  validity  does  not  depend 
on  any  condition :  and  those  which  are  conditional,  and  which 
have  not  their  effect  but  by  the  event  of  the  condition  on  wbk^ 
they  depend ;  as  if  a  testator  devises  a  certain  estate  in  land,  on 
condition  that  the  legatee  happens  to  have  children.^  And  the 
right  to  these  several  legacies  accrues  differently  to  the  legatees 
by  the  following  rules. 

HL 

3626.  The  Pure  and  Simple  Legacy  is  acquired  at  the  Moment 
of  the  Death  of  the  Testator.  —  If  the  legacy  was  pure  and  simple, 
the  legatee  acquires  his  right  to  it  at  the  moment  of  the  death  of 
the  testator,  whether  he  knew  or  was  ignorant  of  the  testament 
and  the  said  death.  And  if  the  thing  devised  be  a  house  or  lands, 
or  some  movable  thing  belonging  to  the  inheritance,  or  any  other 
thing  that  is  actually  among  the  goods  of  the  succession,  it  passes 
directly  from  the  deceased  to  the  legatee,  and  he  is  master  of  ii, 
and  the  executor  has  no  manner  of  right  to  it.®  Or  if  it  be  a 
thing  that  is  not  part  of  the  succession,  or  a  sum  of  money,  he  has 
a  right  to  have  it  delivered  to  him  at  the  time  that  the  executor 
shall  be  obliged  to  deliver  it.^ 

IV. 

3627.  As  also  the  Conditional  Legacy,  the  Condition  whereof  is 
fuelled  before  the  Testator^ s  Death. — If,  a  legacy  being  condi- 


*  Si  pumm  legatum  est,  ex  die  mortis  dies  ejus  cedit.  L.5,\  1,  Z).  gwtnd,  dim  leg.  cW 
Jid.  ced.  Hflsredis  aditio  moram  legati  qnidem  petitioni  fadt,  cessioni  diei  non  facit.  L.  T, 
eod.    See  the  tenth  article  of  the  tenth  section  of  Testaments. 

^  Pttmm  legatam.  £.  5,  §  1)  ^-  ^vond  dies  UgaZ.  vdfdeie,  ced,  Leg«tam  sob  ooodi- 
tione  relictom.    D.  I.  4  2. 

«  Z.  6,  4  1,  D.  quand.  dies  leg.  vdfideic.  ced. ;— i.  80,  D.  de  legat.  2\—l.  75,  4  1,  «>«/.;  — 
/.  64,  inf,  D.  dejvrt, ; — /.  ult.  C.  guand.  dies  leg,  vdfideic.  ced. ; — /.  3,  eod, 

^  See  the  tenth  section. 
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tional,  the  condition  was  come  to  pass  in  the  lifetime  of  the  testa- 
tor, or  at  the  time  of  his  death,  this  event  would  make  the  condi- 
tional legacy  to  become  pure  and  simple ;  so  that  the  legatee  would 
acquire  his  right  to  it  at  the  time  of  the  testator's  death.* 

V. 

3628.  If  the  Condition  does  not  happen  till  after  the  Testator's 
Dealhj  the  Legacy  hath  not  its  Effect  till  it  happens.  —  If  the  cx)n- 
dition  comes  to  pass  only  after  the  death  of  the  testator,  the  right 
of  the  legatee  will  not  vest  in  him  at  the  time  of  the  said  death, 
even  although  the  condition  should  depend  on  his  own  act,  and 
he  should  offer  to  perform  it,  unless  the  executor  should  accept 
his  offer.  But  the  legacy  will  not  be  due  to  him  till  after  he  shall 
have  actually  fulfilled  the  condition,  or,  if  it  was  independent  of  his 
act,  till  it  shall  have  come  to  pass.' 

VL   • 

3629.  T%ree  Sorts  of  Legacies  necessary  to  be  distinguished  for 
the  Effect  of  the  Right  of  the  Legatee. — It  is  necessary  to  distin- 
guish three  sorts  of  legacies,  with  regard  to  the  time  at  which  the 
legatee  may  have  acquired  his  right,  and  to  the  time  in  which  he 
may  exercise  the  said  right :  the  legacies  that  are  pure  and  simple 
without  any  term,  the  legacies  that  have  a  certain  term,  and  the 
legacies  that  are  conditional.  And  this  difference  hath  the  effect 
that  shall  be  explained  by  the  rules  which  follow.' 

VIL 

3630.  Difference  between  the  Time  when  the  Legacy  is  acquired, 
and  the  Time  when  U  may  be  demanded.  —  In  all  sorts  of  legacies  it 
is  necessary  to  distinguish  two  several  effects  of  the  right  of  the 
legatee.  One,  which  renders  him  master  of  the  thing  bequeathed, 
whether  he  may  demand  immediately  the  delivery  of  it,  or  may 
not  demand  it  as  yet ;  and  the  other,  which  puts  him  in  a  condi- 
tion to  demand  the  delivery  of  it.  It  is  of  this  first  effect  that  it 
is  said,  that  then  the  time  is  come  in  which  the  legatee's  right 
vests  in  him,  and  the  legacy  is  due.  And  it  is  of  the  second  effect 
that  it  is  said,  that  then  the  time  is  come  when  the  legatee  may 
demand  the  legacy.     Thus,  when  the  legacy  is  pure  and  simple, 

*  See  the  sixteenth  aitide  of  the  eighth  section  of  TettamenU, 

'  L.  5,  ^  S,  D.  quand.  dim  Ug.  vdjiddc.  ced.,"~l.  un.^7,C.de  oadue.  UU. 

8  See  the  following  articles. 
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and  witfaont  any  term,  the  moment  of  the  death  of  the  testator 
hath  both  these  effects ;  and  the  time  is  then  come  in  which  the 
light  to  the  legacy  vests  in  the  legatee,  and  in  which  likewise  be 
may  demand  the  thing  bequeathed.  Thus,  when  there  is  a  term 
prescribed  for  the  payment  of  the  legacy  that  is  pure  and  simple, 
the  first  of  these  two  effects  comes  to  pass  on  the  day  of  the  tes- 
tator's death ;  and  the  second  does  not  happen  till  the  day  of  the 
term.  Thus,  when  the  legacy  is  conditional,  and  without  any 
other  term,  it  hath  these  two  effects  at  the  moment  that  the  con- 
dition comes  to  pass ;  or  if  it  has  a  term,  the  second  effect  is  sus- 
pended until  the  said  term.  And  if  the  condition  is  not  come  to 
pass,  the  time  is  not  come  in  which  the  right  to  the  legacy  is  ac- 
quired,  and  much  less  the  time  of  demanding  it^ 

VIIL 

3631.  The  Legatee  transmits  or  doth  not  transmit  the  Leg'ocy  to 
his  Heirs  or  Executors^  accordinff  to  the  Condition  in  which  his 
Bight  is  when  he  dies.  —  It  follows,  from  the  preceding  articles, 
that  if  the  legatee  chances  to  die  before  he  has  received  the  thing 
bequeathed,  the  legacy  may  pass,  or  may  not  pass,  to  his  heirs  or 
executors,  according  to  the  condition  in  which  his  right  is  at  the 
time  of  his  death.  And  he  transmits  the  legacy  if  the  right  to  it 
was  vested  in  him,  or  he  does  not  transmit  it  if  the  time  \fraB  not 
come  that  the  legacy  was  due  to  him.* 

IX. 

3632.  Two  Cases  in  which  there  can  be  no  Transmission Of 

what  nature  soever  the  legacy  be,  if  the  legatee  was  dead  at  the 
time  of  making  the  testament,  or  if  he  dies  before  the  testator,  his 
heir  or  executor  will  have  no  right  to  the  legacy.  For  the  legatee 
himself  could  have  no  right  to  it  but  at  the  time  of  the  testator's 
death,  which  was  to  give  the  effect  to  his  testament.^ 

X. 

3633.  TTte  Conditional  Legacy  is  not  transmitted  if  the  Condition 
be  not  come  to  pass.  —  If  the  legacy  is  conditional,  and  the  legatee 
dies  before  the  condition  of  the  legacy  be  fulfilled,  he  dies  without 

^  L.  9,  Z).  ttf  legat,  mu  fideic.  caus.  caoeat; — /.  21,  D.  quando  diet  leg.  vd  fiiek.  cedL  ;  — 
I.  S13,  D.  de  verb,  tignif. 
'  L.  5,  D.  quand.  die$  leg.  vdjideic.  ced. ;  — /.  1,  §  2,  /).  e2e  condtt.  et  denumttr. 
'  See  the  fifth  article  of  the  tenth  sectioQ  of  TestamenU. 
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having  had  any  manner  of  right  to  the  legacy :  so  that  he  trans- 
mits no  right  to  his  heir  or  executor."^ 

XL 

3634.  The  Legacy  is  transmitted^  alihougk  the  Legatee  die  before 
the  Term  of  paying  the  Legacy.  —  When  the  legacy  is  pure  and 
simple,  whether  there  be  a  term  fixed  for  payment  of  it,  or  whether 
there  be  no  term  fixed,  the  legatee  who  has  survived  the  testator, 
having  thereby  acquired  his  right  to  the  legacy,  transmits  it  to  his 
heir  or  executor,  whether  he  die  before  or  after  tiie  term.*^ 

XIL 

3635.  WMfA  are  the  Legacies  that  are  truly  OmdUionat  —  We 
must  not  reckon  in  the  number  of  conditional  legacies  all  those 
in  which  the  testator  may,  perhaps,  have  made  use  of  the  word 
condition.  For,  as  it  has  ahready  been  observed  in  its  proper  place, 
conditions  are  often  confounded  with  the  charges  which  testators 
impose  on  legades,  whidi  renders  this  word  condition  equivocal.® 
But  we  ought  not  to  call  any  legacies  conditional,  except  those 
whereof  the  validity  depends  on  a  condition,  so  as  that  until  it  be 
accomplished  the  legatee  can  have  no  manner  of  rights  Thus, 
for  example,  if  a  testator  bequeaths  a  sum  of  money  in  case  the 
legatee  be  married  at  the  time  of  the  testator's  death,  or  that  he 
have  children,  or  that  he  be  provided  of  an  office,  these  are  condi- 
tional legacies,  although  the  word  condition  be  not  expressed  in 
the  testament.  But  if  the  testator  devises  a  land  or  tenement,  on 
condition  that  the  legatee  suffer  therein  a  service  for  the  use  of 
other  lands  or  tenements  which  he  devises  to  some  other  person, 
this  expression  will  indeed  impose  upon  the  legatee  the  charge  of 
this  service,  but  it  will  not  make  the  legacy  conditional ;  and  if 
the  legatee  dies  before  the  right  of  service  have  been  put  in  use, 
the  legacy  will  nevertheless  be  transmitted  to  the  heir  or  executor 
of  the  said  legatee. 

XIIL 

3636.  The  Legatee  who  leaves  his  Wife  big  with  (JhUd  transmits 

"*  See  the  eleventh  article  of  the  tenth  section  of  Tatamenia. 

■  See  the  texti  dted  on  the  seventh  and  eighth  articles  of  tiiis  section,  and  the  third  ar- 
ticle of  the  tenth  section  of  TetlammU. 
*  See  die  seyenth  and  following  articles  of  the  eighth  section  of  TlsstomMts. 
P  See  the  same  articles,  as  also  the  second  article  of  this  section. 
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the  Legacy  left  him  on  Condition  that  he  have  Children.  —  If  the 
conditioii  of  a  legacy  were,  that  the  legatee  should  have  children, 
the  testator  having  ordered  that  when  he  should  have  children  the 
execntor  should  give  him  either  a  sum  of  money  or  a  certain  house 
or  land,  and  the  said  legatee  should  die  without  having  children, 
but  should  leave  his  wife  big  of  a  child  that  should  afterwards  be 
bom,  this  legacy  would  have  its  effect;  and  this  legatee  would 
have  transmitted  his  right  to  his  heir.  For  his  heir  would  be  this 
child,  whom  the  testator  had  in  view  when  he  made  his  testament, 
and  whose  birth  had  acoompUshed  the  condition.^ 

XIV. 

3637.  iuteceni  or  impossible  OondUions  do  not  suspend  the  Leg- 
acy. —  If  the  testator  had  made  the  legacy  to  depend  on  a  condi- 
tion that  was  either  unjust,  indecent,  or  impossible,  seeing  this 
condition  would  be  of  no  manner  of  obligation,  as  has  been 
shown  in  its  proper  place,  this  legacy  would  be  of  the  nature  of  a 
pure  and  simple  legacy,  and  the  legatee  happening  to  die  before 
he  received  it  would  transmit  his  right  to  his  heir  or  executor.' 

XV. 

3638.  Legacies  left  to  an  uncertain  Time  a/re  ConditionaL  —  £r- 
ample,  —  Legacies  whose  effect  depends  on  an  uncertain  time,  tbat 
is,  of  which  there  is  no  certainty  that  it  will  ever  happen,  are  of  the 
same  nature  with  conditional  legacies.  For  they  imply  the  condi- 
tion that  they  shall  not  have  their  effect  unless  the  said  time  comes 
to  pass.  So  that  if  the  legatee  of  a  legacy  of  this  nature  should 
chance  to  die,  the  said  time  not  being  as  yet  come  to  pass,  he 
would  not  transmit  the  legacy  to  his  heir  or  executor.  Thus,  for 
example,  if  a  testator  had  left  a  sum  of  money  to  a  legatee  in  case 
he  should  arrive  at  the  age  of  majority,  this  legatee  happening  to 
die  before  he  attained  the  age  of  majority,  his  heir  or  executor 
would  have  no  right  to  the  legacy.' 

<l  L.  18,  Z).  quand.  dm  legal,  ced.:^l.  fiO,  Z).  adienat.  TVebeH. 

'  L,5/\\Bet  4,  D.  quand,  diaUg,otd  See  the  eighteenth  arttde  of  the  eighA  netioii 
of  TVstofiuntf . 

'  Si  cui  legetor  cum  qnataordedm  annoram  erit:  certo  jnre  atimar,  n%  time  sit  qnatii- 
ordecim  annonun,  cam  impleverit    L,  49,  D,  de  legal,  1. 

Non  pntabam  diem  fideicommiBsi  venisfle,  com  seztumdecimQm  ummn  ingnasns  feds- 
set,  cni  erat  relictam,  cun  ad  annnm  sextamdecimnm  peirenistet  £t  ita  etiam  AnroilJiiB 
Imperator  Antoninns  ad  appeUationem  ex  Qermama  jadicarit.  £.  48,  Z).  <fc  comik.  tt 
dem,  ;—v,  I,  74,  M>  Z>. «/  imctf.  TrMl^ 
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Remark  on  the  Precedino  Article. 

3639.  We  must  take  notice,  that  we  have  added  to  the  texts 
quoted  on  this  article  the  citation  of  the  74th  law,  §  1,  2).  od  senat. 
TVefr.,  because  it  is  contrary  to  them.  For  whereas  it  is  said  in 
these  texts,  that  if  a  legacy  or  fiduciary  bequest  be  left  to  a  person 
when  he  shall  have  fourteen  years  of  age,  or,  as  it  is  expressed 
in  the  second  text,  when  he  shall  attain  the  age  of  fourteen,  the 
legacy  will  not  be  due  until  these  years  are  completed ;  it  is  said 
in  that  other  law  that  it  suffices  that  they  be  begun.  It  is  true 
that  that  is  in  a  case  where  the  circumstances  made  this  decision 
favorable ;  but  it  is,  however,  the  same  expression  explained  in 
two  different  senses.  In  our  usage,  this  expression,  when  he  shall 
arrive  at  such  a  year,  or,  when  he  shall  attain  to  stich  a  year,  seems 
to  be  meant  of  the  year  begun.  But  this  other  expression,  when 
he  shall  have  attained  the  age  of  majority,  is  not  equivocal,  and 
demands  majority,  which  is  not  acquired  but  by  the  five-and-twen- 
tieth  year  being  complete.  For  which  reason  we  have  made  use 
of  this  expression  in  the  article,  that  we  might  not  say  any  thing 
contrary  to  any  one  of  these  texts,  and  that  we  might  make  it  suit 
v^ith  our  usage. 

XVL 

3640.  Anoiher  Example.  —  We  may  give  for  another  example 
of  a  legacy  which  depends  on  an  uncertain  time,  that  which  a  tes- 
tator should  bequeath  in  such  terms  as  to  make  the  legacy  to  de* 
pend  on  the  death  of  his  executor ;  as  if  he  should  charge  him  to 
give  or  deliver  when  he  should  die  such  a  house  or  land,  or  other 
thing,  to  a  legatee.  For  although  this  case  be  different  from  that 
of  the  preceding  article,  in  that  it  is  certain  that  the  time  will 
come  when  the  said  executor  will  die,  whereas  the  majority  of  the 
legatee  may  perhaps  never  come  to  pass ;  yet  in  this  case,  as  well 
as  in  the  other,  the  time  is  uncertain,  and  it  implies  the  condition, 
that,  when  the  time  shall  come  to  pass,  the  legatee  shall  be  in 
a  condition  to  reap  the  profit  of  the  legacy,  and  that  he  be  then 
alive.  So  that  if  this  legatee  chance  to  die  before  the  executor,  he 
will  have  acquired  no  right  to  the  legacy,  and  he  will  have  trans- 
mitted nothing  to  his  successors.* 


*  L,  4,  D.  qwmd.  diet  leg.  vdfid.  emi.,—  l  13,  inf.  0orf .     See  llie  tiiirteenth  irtide  of 
the  ei^ith  section  of  TatammUt  and  the  remark  which  is  there  made  on  it. 
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XVIL 

3641.  The  Legatee  who  dies  before  the  Section  transmits  his 
Bight.  —  We  are  not  to  reckon  among  conditional  legacies,  or 
those  which  depend  on  an  uncertain  time,  a  legacy  left  to  the 
choice  of  the  legatee,  or  of  the  execntOT.  For  althonghy  if  the  1^ 
atee  should  happen  to  die  before  the  election  had  been  made,  it 
would  remain  uncertain  which  were  the  thing  bequeathed,  aod 
that  the  legacy  could  not  have  its  effect,  in  order  to  be  acquitted, 
till  after  this  choice  had  been  made ;  yet  the  right  of  the  l^atee 
was  vested  in  him  independently  of  this  election,  which  -was  only 
to  determine  which  was  the  thing  bequeathed,  and  not  to  vest  the 
right  to  it  in  the  legatee.  Thus,  although  the  legatee  should  die 
before  the  election  were  made,  yet  he  would  tnmsmit  his  right  to 
his  heir.^ 

XVIIL 

3642.  Legacies  annexed  to  Persons  are  not  transmUied.  —  Lega- 
cies which  are  annexed  to  the  person  of  the  legatee,  such  as  a  usq- 
fruct,  an  annuity,  a  legacy  of  alimony,  and  others  of  the  likf 
nature,  which  the  testator  intended  only  to  bestow  on  the  person 
of  the  legatee,  are  not  transmitted  to  his  heir.  And  if,  for  exam- 
ple, a  testator  had  given  leave  to  one  of  his  Mends  to  dig  stones 
out  of  a  quarry,  or  to  use  a  passage,  or  other  service,  for  some 
ground,  this  right  being  only  for  the  use  of  the  said  person,  hb 
death  would  make  it  to  cease,  unless  the  expression  of  tiie  testator 
should  relate  likewise  to  the  heirs  of  the  legatee.' 

XIX. 

3643.  An  Annual  Legacy  contains  several  —  The  legacy  of  a 
sum  of  money  to  be  paid  every  year  to  a  legatee  during  his  life, 
either  by  way  of  pension,  or  for  alimony,  or  otherwise,  is  consid- 
ered as  containing  so  many  legacies  as  there  shall  be  years  in  the 
life  of  the  said  legatee ;  and  the  legacy  of  every  year  is  due  to 
him  as  soon  as  it  is  begun,  pursuant  to  the  rules  explained  in  an- 
other place.y  Thus,  his  right  to  every  legacy  is  acquired  accoiding 
as  he  goes  out  of  one  year  into  the  other.  And  when  he  dies,  he 
transmits  to  his  heir,  not  only  the  arrears  of  the  years  that  were 

«  L,  19,  D.  de  opt.  vd  elect,  kg.    See  the  fifteenth  article  of  the  eeyenth  sediaii. 
'  ZX  8,  §  3i  inf.  D.  de  Uber.  Ug, ;  — /.  39,  M>  ^-  (^  ^*  1 » — 2-  ^  ^*  <<<  «rv«(.  ltgg±. 
7  Sie  the  sixth  and  ninth  arddet  of  the  fifth  aectkm. 


TTT.  II.  «EC.  IX.]  LEQAOIES.  681 

fallen  due,  but  also  of  the  year  which  he  had  begun,  and  which  his 
death  has  interrapted." 

XX 

3644.  Example  of  a  Legacy  annexed  to  the  Person  of  the  Legor 
tee,  —  If  a  father  who  had  two  sons,  one  of  age,  and  the  other  un- 
der fourteen  years,  had  named  them  both  his  executors,  and  given 
to  the  youngest  some  lands  or  houses,  and  a  sum  of  money  to  be 
paid  him  after  his  majority,  leaving  till  that  time  this  sum,  and  the 
enjoyment  of  those  lands  or  houses,  to  his  eldest  son,  on  conditioa 
that  he  should  acquit  the  charges  of  the  estate,  and  that  he  sbouid 
give  every  year  to  their  mother  a  certain  pension  for  the  mainte- 
nance of  the  youngest  son,  and  the  eldest  son  sbouid  chance 
to  die  before  this  time  had  expired,  his  death  would  make  this  en- 
joyment which  he  had  of  the  said  lands  to  cease ;  and  it  would 
not  go  to  his  children,  or  other  heirs,  whom  he  should  leave  be- 
hind him.  For  alHiough,  if  he  had  lived,  the  enjoyment  would 
have  lasted  to  the  time  regulated  by  the  testament,  yet  it  was 
given  him  only  as  a  personal  bounty  annexed  to  the  good 
office  which  he  was  to  render  to  his  brother,  and  which  the  father 
had  considered  as  a  function  of  a  tutor,  although  this  second  son 
had  other  tutors.  Thus,  the  death  of  the  eldest  son  putting  an 
end  to  the  motive  of  the  father,  which  was  limited  to  the  person 
of  the  eldest  son,  would  likewise  put  an  end  to  an  enjoyment 
which  the  father  had  left  to  him  only  with  this  view.* 

XXI. 

3645.  The  Delay  of  the  Right  of  the  Executor  does  not  suspend 
that  of  the  Legatee.  —  When  the  succession  is  open  by  the  death 
of  the  testator,  if  it  happens  that  there  be  not  as  yet  any  testa- 
mentary hdr  or  executor;  as  if  he  who  was  named  to  be  so  were  a 
posthumous  child  not  yet  bom,  or  if  the  executor  should  defer  ac- 
cepting of  the  succession,  or  if  he  could  not  accept  it,  by  reason 
that  some  condition  kept  his  right  in  suspense ;  the  legacy  is  nev- 
ertheless vested  in  the  legatee,  and  he  has  his  right  secure.^ 

*  L.  10,  D.  quand.  du$  leg.  ced.; — /.  IS,  eod,;  —  d.  I  \  I ;  —  /•  1,  C  eod.; — d.  I  12,  $  3. 

*  L.  21,  4  lift.  Z).  de  ann.  leg.  It  nmst  be  observed  on  this  text,  that  the  tutorship  ended 
at  the  age  of  fourteen  years  according  to  the  Roman  law,  as  has  been  mentioned  in  the 
preamble  of  the  title  of  Tutors. 

^  L,  7,  ef.  /.  44  1  ef  2,  D.  quand.  dies  leg.  ced.  See  the  nineteenth  article  of  the  fifth  sec- 
tion of  TeslamenUt  and  the  renuurk  that  is  there  made  on  it. 
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XXIL 

3646.  A  Legacy  whose  Effect  is  suspended^  and  which  is  tram- 
mUted  —  If  a  testator  had  devised  to  one  of  his  friends  a  land 
which  he  had  in  marriage  with  his  wife,  and  to  his  wife  instead  of 
the  said  land  a  sum  of  money,  and  after  the  testator's  death, 
his  widow  delaying  to  make  her  election  whether  she  would  take 
the  legacy  of  the  sum  of  money,  or  her  land,  the  legatee  sbonkl 
happen  to  die  before  she  had  made  her  option,  he  would  transmit 
his  right  to  his  heir.     And  if  the  widow  should  afterwards  resolve 
to  take  the  legacy  of  the  money,  that  of  the  land  which  he   had 
with  his  wife  in  marriage  would  go  to  the  heir  of  this  legatee. 
For  although  this  legacy  did  imply  the  condition  that  the  widow 
should  part  with  the  land,  yet  seeing  she  might  have  determined 
herself  as  to  the  choice  at  the  moment  that  the  succession  was 
open,  and  that  this  delay  was  not  within  the  intention  of  the  tes- 
tator, as  the  waiting  for  the  event  of  another  sort  of  condition 
which  he  had  imposed  would  be,  but  this  delay  arising  only  from 
the  act  of  a  third  person,  it  is  altogether  foreign  to  the  testator's 
intention,  and  ought  not  to  hurt  the  legatee.® 

Rebcark  on  the  Preceding  Article. 

3647.  It  is  said  in  the  text  cited,  that  it  was  rather  a  delay 
which  the  testator  had  annexed  to  this  legacy,  than  a  condition  on 
which  he  had  made  it  to  depend.  But  this  legacy  did  in  effect 
imply  this  condition,  that  the  widow  should  accept  the  legacy  of 
the  money,  and  part  with  the  land.  For  if  she  had  taken  back  the 
land,  there  would  have  been  nothing  for  the  legatee,  unless  the 
testator  had  devised  to  him  alternatively  either  the  land  which  he 
had  in  marriage  with  his  wife,  or  the  sum  of  money.  But  al- 
though the  legacy  be  in  this  sense  conditional,  yet  seeing  the  con* 
dition  consists  in  the  choice  which  the  wife  is  to  make,  it  would 
not  be  just  that  her  delay  should  make  the  legacy  to  perish.  And 
seeing  it  was  both  natural,  and  agreeable  to  the  intention  of  the 
testator,  that  this  election  should  be  made  immediately  after  the 
testator's  death,  this  delay,  which  proceeds  from  the  act  of  a  third 
person,  and  not  from  the  intention  of  the  testator,  ought  not  to 
prejudice  the  right  of  the  legatee.  And  if  the  widow  chooses  the 
sum  of  money,  this  election  is  considered  as  if  it  had  been  made, 
as  it  ought  to  have  been,  at  the  moment  of  the  testator's  death. 


^  £.  6|  (  1,  /).  futmd.  dim  hg,  e&i. 
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XXIIL 

3648.  The  Legucy^  with  which  the  Person  who  is  substituled  Ex* 
ecutor  is  charged^  is  acquired  by  the  Death  of  the  Testator.  —  If  a 
testator,  having  snbstitated  a  eecond  heir  or  executor  to  succeed 
him  in  default  of  the  firstf  by  that  form  of  substitution  which  is 
called  vulgar,  which  shall  be  explained  in  the  first  title  of  the 
fifth  book,  had  made  a  bequest,  with  which  he  had  charged  only 
the  heir  or  executor  who  was  substituted  in  the  second  place,  and 
not  him  who  was  instituted  in  the  first,  and  it  so  fell  out  that 
the  legatee  died  before  the  inheritance  passed  to  the  person  substi- 
tuted to  the  first  heir  or  executor,  the  legacy  would  be  transmitted 
to  the  heir  of  this  legatee.  For  the  inheritance  could  not  pass  to 
the  substituted  heir  but  with  this  burden ;  and  he,  coming  to  suc- 
ceed in  the  room  of  the  first  heir,  is  reputed  to  be  heir  fix>m  the 
moment  of  the  testator's  death,  pursuant  to  the  rule  which  hath 
been  explained  in  its  place :  ^  so  that  he  ought  not  to  profit  by 
the  death  of  the  legatee,  which  happened  during  this  delay  of  his 
coming  to  the  inheritance.  And  it  would  be  the  same  thing  in  the 
case  of  that  sort  of  substitution  which  is  called  pupillary,  which 
shall  be  considered  in  the  second  title  of  the  fifth  book,  if  the  per- 
son substituted  to  the  pupil  were  charged  with  the  legacy .*  And 
although  in  these  two  cases  of  these  two  sorts  of  substitution  the 
legacy  implies  the  condition  that  the  person  who  is  substituted 
shall  succeed,  yet  it  is  not  for  all  that  conditional.  For  with  re- 
gard to  the  person  substituted  who  is  charged  with  the  legacy,  it 
is  pure  and  simple,  since  it  cannot  fall  out  that  he  should  be  heir 
or  executor  without  owing  the  legacy. 


SECTION    X. 
of  the  delivery  and  warranty  of  the  thino  bequeathed. 

Art.  L 

3649.  The  Legatee  ought  to  have  the  Legacy  delivered  to  him^ 
and  not  to  take  it  by  Force.  —  Since  the  legacy  is  to  be  taken  out 
of  the  inheritance,  the  possession  whereof  passes  from  the  testator 
to  the  executor,  it  is  firom  his  hands  that  the  legatee  ought  to  have 

'  Seethe  fifteenth  articto  of  the  first  sectioD  of  ^artancrfTxeci^ 
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the  thing  that  is  bequeathed ;  and  in  what  terms  soever  the  beqaest 
be  conceived,  even  although  the  testator  should  ordain  that  the 
legatee  should  take  the  thing  bequeathedi  yet  he  eannot  seiie 
upon  it,  and  take  it  out  of  the  possession  of  the  executor,  witbont 
his  consent.  For  it  would  be  an  act  of  violence,  which  is  unlaw- 
ful. But  if  the  executor  should  refuse  to  deliver  the  thing  to  him, 
he  ought  to  apply  to  justice  for  an  order  to  have  it  delivered.* 

IL 

3660.  The  Executor  aught  to  take  Caire  of  the  Hiiag  k- 
queaihed.  —  While  the  thing  bequeathed  remains  in  the  custody  a: 
the  executor,  he  is  bound  to  preserve  it  until  he  delivers  it  to  tbe 
legatee  ;  and  if  it  perishes,  or  is  damaged,  through  his  fault  orneg' 
ligence,  he  will  be  accountable  for  it :  for  he  is  obliged  to  take  ex- 
act care  of  it,  and  he  ought  to  answer  for  the  faults  that  are  eon- 
trary  to  this  care.^ 

III. 

3651.  Legacies  without  am^  Term  or  Condition  are  due  from  ii 
Acceptance  of  the  Succession,  -^  The  legacies  for  the  delivery  or  pay- 
ment of  which  there  is  no  term  set,  and  which  are  not  conditional, 
ought  to  be  paid  immediately  after  the  executor  has  accepted  tk 
succession.^ 

IV. 

3652.  The  Legacy  ought  to  be  delivered  in  the  Place  where  H  tf 
at  the  Time  of  the  Testator's  Death.  —  The  thing  bequeathed  ought 
to  be  delivered  to  the  legatee  in  the  place  where  it  is  at  the  time 
of  the  testator's  death ;  unless  it  should  appear  that  it  was  his  in- 
tention that  it  should  be  delivered  in  auother  place ;  in  which  ca^ 

*  X.  1,  4  3,  Z>.  qmd*  /<y.  If  the  legacy  were  of  an  immoyaUe  thing,  it  woqld  mod  ts 
be  less  necessary  to  oblige  the  legatee  to  make  a  demand  of  it  from  the  executor  in  caa 
he  did  not  of  his  own  accord  offer  to  deliver  it ;  but  it  might  happen  that  the  executor 
shoald  have  a  mind  to  contest  the  legacy,  or  that  he  might  have  a  right  to  retain  the  pos- 
session of  it  for  some  time,  as  if  it  were  a  honse  of  which  he  had  the  keys,  and  in  vlii^ 
there  were  movables  belonging  to  the  inheritance ;  or  if  it  were  some  lands  of  which  6e 
crop  was  to  be  his.  And  there  might  be  other  jost  causes  why  the  legatee  should  not  pet 
himself  in  possession  of  the  legacy.  So  that  the  mle  appears  to  be  jnst  for  all  soft»i^ 
legacies  without  distinction  ;  and  it  is  so  ordered  by  many  customs.  The  legacy  o^gto 
to  be  delivered  either  by  the  executor  of  the  testament,  or  by  the  heir. 

^  L.  47,  44  4  er  5,  D.  de  legal.  1.  See  the  eleventh  article  of  the  first  section  of  ^•d- 
tutiong  direct  and  fiduciary.    See  the  eleventh  article  of  thii  section. 

«  L.  32,  D.  de  kg.  2. 
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the  executor  most  cause  it  to  be  transported  thither  at  his  own 
charges.^ 

V. 

3653.  If  a  Horse  that  is  bequeathed  were  run  awa/y  in  the  Life" 
time  of  the  Testator ,  the  Executor  is  not  obliged  to  make  Search  after 
him.  —  If  the  legacy  was  of  a  horse,  or  of  a  herd  of  cattle,  or  of 
animals  of  other  kinds,  and  before  the  death  of  testator  the 
horse  had  run  away,  or  some  of  the  cattle  strayed,  the  executor 
would  not  be  bound  to  make  search  after  the  horse  or  herd,  and 
to  bring  it  back ;  and  if  the  legatee  would  reap  the  benefit  of  the 
legacy,  he  would  be  obliged  to  be  at  this  expense  himself.  But  if 
this  case  had  happened  after  the  death  of  the  testator,  the  ex- 
ecutor would  be  obliged  to  be  at  this  expense,  pursuant  to  the  rule 
explained  in  the  second  article.* 

VL 

3654.  The  Legatee  is  liable  to  Costs  and  Damages  fornot  receive 
ing-  his  Legacy,  —  If  the  thing  bequeathed  were  of  such  a  nature 
as  that,  the  legatee  delaying  to  receive  it,  the  executors  should  by 
his  delay  suffer  some  loss  or  damage,  the  legatee  would  be  bound 
to  make  it  good.  Thus,  for  example,  if  it  were  a  legacy  of  cattle, 
the  legatee  would  be  liable  for  the  charges  of  keeping  them,  of 
feeding  them,  and  for  the  other  costs  and  damages  which  the 
executor  might  chance  to  be  at.  Thus,  for  another  example,  if 
through  the  legatee's  default  of  receiving  wine,  com,  or  other 
things  which  should  take  up  places  or  movables  necessary  for 
other  uses,  the  executor  should  lose  the  occasion  of  letting  out  to 
hire  the  said  places  or  could  not  himself  make  use  of  them  and  the 
other  things  for  his  own  concerns,  the  legatee  would  be  answer- 
able for  all  these  damages.  But  the  executor  could  not  pour  the 
wine  out  of  the  vessels,  or  throw  the  corn  out  of  the  barns,  under 
pretext  of  the  delay.' 

VIL 

3655.  Security  for  Legacies  and  IHdtunary  Bequests.  —  If  the 
legatees  should  be  in  fear  of  losing  their  legacies,  and  should  be 
unwilling  to  leave  the  goods  of  the  inheritance  to  the  disposal  and 

'  L.  47,  D.dekff.l'^^l SB,  D.  dejvdic. ;— t  tm.  C.  Mfidac. pd.  op- 
•  L.8,D.de  Ugat.  3;--/.  108,  Z>.  de  UgtU.  1. 
'  L.%,D.dBtrU,mn,vdd,Ug, 

VOL.  II.  48 
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management  of  the  execator,  they  might  provide  against  sncfa 
danger,  either  by  obliging  him  to  give  caution,  or  some  other  secn- 
rity,  or  by  getting  an  order  for  seizing  the  goods,  and  sealing  up 
the  places  in  which  the  movables  and  papers  belonging  to  the  in- 
heritance should  be,  in  order  to  have  an  inventory  of  them  made, 
and  to  have  them  exposed  to  sale,  if  that  should  be  necessary  for 
their  payment.  And  it  would  be  the  same  thing  for  the  secority 
of  fiduciary  bequests^ 

VIIL 

3656.  Tufo  Cases  where  the  Father  amd  HSother^  being  charged 
with  a  Ftdudary  Bequest  to  their  OiiUbren^  ought  to  give  Security, 
—  If  a  father  or  a  mother  instituting  his  or  her  children  or  grand- 
children executors,  had  substituted  to  them  their  children  or  other 
descendants,  the  persons  substituted  could  not  demand  security 
for  the  goods  of  the  fiduciary  bequest  from  their  father  or  mother 
who  should  be  charged  therewith,  unless  they  had  married  a  sec- 
ond time,  or  that  the  testator,  out  of  a  mistrust  of  their  conduct, 
had  expressly  ordered  some  security  to  be  given.^ 

3657.  The  Executor  recovers  what  he  has  laid  out  an  the  Legn- 
cies  and  Fiduciary  Bequests.  —  If  the  executor  who  is  charged  -with 
a  legacy  or  a  fiduciary  bequest  has  been  at  any  charges  for  the 
preservation  of  the  thing  bequeathed,  he  will  recover  them,  unless 
they  are  such  as  ought  to  be  taken  out  of  the  profits  or  revenues 
of  the  thing.  Thus,  for  example,  if  an  executor  being  chained 
with  a  fiduciary  bequest  of  a  house  which  he  should  restore  after 

8  L.  1,  Z).  itf  Ugd,  9m  fidtic  terv.  cam.  aw,;-~d,  L  1,  f  10;— d  L  \  2;— i.  1,  C.  ttf  m 
po88.  legcU,  vd  fid.  tero.  cm.  It  is  said  in  the  second  and  seventh  laws  of  this  title  in  the 
Code,  that  the  testator  may  discharge  the  testamentary  heir  from  grring  secority  for  the 
payment  of  the  legacies  and  the  fiduciary  heqoests;  and  it  is  reiy  just  dial  a  testalor 
should  have  this  liberty.  But  our  usage  and  equity  would  apply  some  temperament  in 
this  matter,  should  the  testamentary  heir  make  a  bad  use  of  the  testator's  indulgence  u> 
him ;  and  if  there  were  any  danger  for  the  legatees,  they  might  apply  for  remedy  to  a 
court  of  justice.  For  it  would  be  presumed,  even  as  to  the  testator's  will,  that  he  (Ud  not 
intend  to  countenance  any  knavish  dealing  on  the  part  of  his  testamentary  heir. 

^  L.  6,  d- 1,  f  1,  C  <uf  toMtf.  TrML  AlUiough  the  security  mentioned  in  this  law  seems 
to  be  meant  of  a  caution  or  bail,  according  to  the  ordinary  meaning  of  this  word  aatiada- 
tumiem,  yet  the  most  learned  interpreters  take  it  in  another  sense  which  this  woid  may 
bear,  and  that  is  a  bare  submission,  which  would  be  but  a  slender  security  in  case  there 
were  occasion  for  any:  and  it  would  seem  as  if  the  use  of  this  rule  ought  very  modi  to 
depend  on  that  which  equity  may  require,  according  to  the  quality  of  the  goods,  that  of 
the  persons,  and  the  other  drcumstanoes  that  might  como  into  eonaideratiiosL 
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his  death,  and,  the  said  honse  having  perished,  or  being  damaged 
without  any  fault  of  his,  he  had  rebuilt  it,  or  repaired  it,  this  ex- 
pense would  be  estimated  in  proportion  to  the  quality  and  neces- 
sity of  the  repairs,  and  the  condition  in  which  the  house  was  at  the 
time  of  the  testator's  death,  the  time  that  it  had  lasted,  and  ac- 
cording to  the  other  circumstances  necessary  to  be  considered  in 
making  the  said  estimate.^ 

X. 

3658.  Ek  aught  to  acquit  the  Cha^e$  of  the  Lands  devised  until 
the  lime  of  Delivery.  —  The  executor  is  also  bound  to  acquit  the 
taxes,  ground  rents,  and  other  charges  of  the  things  devised, 
whether  they  fell  due  in  the  time  of  the  testator,  if  there  remain 
any  arrears  due,  or  since  the  testator's  death,  during  the  time  that 
the  executor  had  the  enjoyment  of  them.  And  if  he  is  obliged  to 
restore  the  fruits  which  he  has  reaped,  these  kinds  of  charges  will 
be  deducted  out  of  them.^ 

XL 

3659.  The  Executor  bears  the  LosSj  if  the  Thing  perishes  after 
his  Delay  to  deliver  it.  —  If,  the  executor  being  in  fault  for  not  de- 
livering the  thing  bequeathed,  it  happens  to  perish,  or  to  be  dam- 
aged, even  although  it  were  by  an  accident,  he  will  be  accountable 
for  it  For  if  the  thing  bequeathed  had  been  delivered,  the  lega- 
tee might  have  perhaps  either  prevented  the  loss  of  it,  or  might 
have  sold  it^ 

XIL 

3660.  All  other  Loss^  whereof  nothing  can  be  imputed  to  the  Ex* 
ecutorjfaUs  on  the  Legatee.  —  If  it  was  the  legatee  who,  having  it 
in  his  power  to  receive  the  thing  bequeathed,  had  delayed  to  do  it, 
the  loss  or  diminution  which  might  happen  would  fall  upon  him. 
And  it  would  be  the  same  thing  if  the  thing  bequeathed  had  per- 
ished before  the  time  that  it  was  to  be  delivered,  and  nothing 
could  be  imputed  to  the  executor."' 


<  L,  68,  D.  <&%.!.    See  the  twelfth  article  of  Ihe  flnt  section  of  direct 

^  L,  S9,  f  5,  D.  th  Ug.  1. 

'  L.  39,  S'^,t>.dBlegA\^l  47,\ult.eod.;^l  3,  C.  de  iiiur.  Hfrwi.leg,;-'l  108,  \  11, 
eod.  If  it  were  lands  or  houses  that  were  devised,  and  the j  perish  by  the  oirerflow- 
ing  of  a  river,  as  it  is  said  in  the  second  of  these  texts,  it  would  require  particular  circum- 
stances to  nu^  the  testameBtary  heir  aoiwerable  for  this  loss;  for  it  is  not  so  easy  to  sell 
lands  or  houses  as  a  movaUe  thing. 

•  X.  S6, 4  1,  D.  d$  Jegal.  1. 


668  THB   CIVIL   LAW.  [PART  II.  BOOK  IV. 

XIIL 

3661.  When  a  Tkmgr  »  bequeaihed  indeJmUefyj  the  Eacemior 
aught  to  warrant  the  Thimg  which  he  gives.  —  If  the  legacy  wore  in 
general  of  a  thing  indefinitely,  such  as  a  horae,  a  suit  of  bangiiigs, 
without  specifying  any  particular  suit,  or  any  particular  horse,  the 
executor  would  he  bound  to  warrant  the  thing  which  he  had  f^ven 
for  acquitting  this  legacy,  if  it  should  happen  that  the  legatee  irere 
evicted  of  it  And  whether  the  thing  had  been  found  among  the 
goods  of  the  inheritance,  or  that  the  executor  had  taken  it  some- 
where ebe,  and  that  he  knew  or  were  ignorant  whose  it  was,  he 
woukl  be  bound  to  give  another  in  its  place;  for  the  testator 
meant  to  make  a  useful  bequest^ 

XIV. 

3663.  WafYoni^  of  the  Legacy  of  a  Thing  particularly  named. — 
If  the  legacy  were  of  a  thing  particularly  named  by  the  testator,  as 
if  he  had  devised  such  a  ground,  or  such  a  movable,  which  be  be* 
lieved  to  be  his  own,  but  which  in  reality  was  not  his,  the  ex- 
ecutor would  be  bound  only  to  deliver  the  thing  specified  in  the 
testament,  and  would  not  be  obliged  to  warrant  it  For  it  would 
be  presumed  that  the  testator  had  devised  it  oidy  because  he  took 
himself  to  be  the  owner  of  it,  and  that  he  would  not  have  made 
such  a  devise  if  he  had  known  that  the  thing  waa  not  his  own.^ 
Thus,  in  a  like  case,  if  a  fatben,  disposing  of  his  goods  among  his 
children,  had  charged  one  of  them  with  a  fiduciary  bequest  for  an- 
other of  the  children  of  some  land  or  tenement  which  the  testator 
believed  to  be  his  own,  he  who,  in  performance  of  this  disposition, 
had  delivered  the  said  land  or  tenement  to  his  brother,  at  the  time 
required  by  the  fiduciary  bequest,  would  not  be  boand  to  wamnt 
the  said  land  or  tenement,  if  his  brother  should  chance  to  be  evict* 
ed  thereofl  But  if,  instead  of  a  fiduciary  bequest,  the  father's  dis* 
position  were  a  partition  that  he  had  made  among  his  cbikiien, 
giving  to  one  of  them  this  land  at  tenement  for  his  share,  his  co- 
heirs would  be  bound  to  warrant  the  said  land  or  tenement,^  pnr^ 
suant  to  the  rules  explained  in  their  plaee.^ 

>  L,9»,^Z,D.diUjf.Bi-^L58,D.demeL;-~v,L7h^  hD.dkky,  1.  See  the  fol- 
lowing article. 

*"  L,  45,  i  U,  D,  de  legat,  1 ;— Mt  I^-  ^  ^V^t-  See  the  fifih  axCide  of  the  third  sec- 
tion. 

P  X.  77,  \  8,  Z).  de  Ugat.  2. 

1  Seethe  sixth  article  of  the  first  section  and  tJto  first  aftide  of  the  thurd  seetioiiof 
PartUion$. 
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XV. 

3663.  If  he  wio  evicU  the  Tkmg-  from  tiki  Legatee  is  obliged  to 
restore  the  Pricey  it  will  go  to  the  Legatee.  —  If  the  legatee  of 
lands  or  houses  be  evicted  of  them,  and  he  who  evicts  them  is 
obliged  to  restore  the  price  of  themj  this  price  which  is  restored 
will  belong  to  the  legatee,  and  not  to  the  executor.  For  the  inten- 
tion of  the  testator  in  devising  to  him  the  said  ktnds  gs  houses  im- 
plies his  intention  that  the  legatee  should  at  least  have  the  benefit 
of  the  price.  Thus,  for  exaro{de,  if  the  devise  were  of  lands  pur- 
chased by  the  testator  with  a  reservation  of  power  to  the  seller  to 
redeem  them,  whether  the  said  lands  were  part  of  the  king's  de- 
mesnes, or  belonging  to  some  particular  person,  the  money  that 
should  be  for  redeeming  the  lands  would  belong  to  Hiis  legatee.'^ 

XVL 

3664.  JTie  Executor  camwt  be  restored  against  the  Payment  of  a 
Legacy^  although  it  be  NmlL  —  If  an  executor  had  voluntarily  ex- 
ecuted a  disposition  of  the  testator  by  acquitting  a  legacy  or  fidu- 
ciary bequest  which  should  be  found  to  be  null,  he  could  not 
afterwards  dispute  the  validity  thereof.  For  having  accomplished 
a  disposition  which  his  reason  and  conscience  had  obliged  him  to 
approve  and  execute,  he  could  not  revoke  what  he  had  done  out 
of  motives  which  made  this  payment  a  duty  incumbent  on  him." 

XVIL 

3665.  Nor  likewise  of  a  Legacy  which  he  had  paid  before  the 
Condition  on  which  it  was  left  was  accomplished.  —  Since  the  ex- 
ecutor may  acquit  a  legacy  which  he  cannot  be  compelled  by  law 
to  pay,  he  may  with  much  more  reason  deliver  sooner  than  be  is 
obliged  either  a  legacy  or  a  fiduciary  bequest,  whether  it  be  uni- 
versal of  the  whole  inheritance,  or  particular  of  a  sum  of  money, 
or  of  some  other  thing,  for  the  delivery  of  which  a  term  was  set 
which  would  delay  the  execution  thereof,  or  even  to  which  a  con- 
dition were  annexed  which  would  suspend  the  validity  of  it  And 
although  after  the  delivery  of  the  thing,  the  condition  on  which  it 
was  left  not  happening,  the  disposition  should  be  found  to  be  nullj 
yet  this  event  would  not  have  the  effect  to  make  this  payment  not 
to  subsist.  For  the  executor  might  discharge  the  legatee  of  the 
condition,  and  acquit  the  legacy  or  fiduciary  bequest  as  pure  and 

48  • 
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simple,  since  he  might  aoquit  a  legacy  that  was  null  firom  the  be- 
ginning, as  has  been  shown  in  the  sixteenth 


xvnL 

9666.  Exception  to  the  Preceding  Article^  as  to  Ike  BUereUoft 
Third  Persam.'-^The  rale  explained  in  the  preceding  article  is  to 
be  understood  of  the  cases  where  a  payment  made  before  it  falk 
due  would  be  of  no  prejudice  to  third  persons.  For  i^  for  exam- 
ple, an  executor  were  chained  to  restore  after  his  death,  either  the 
whole  inheritance,  or  a  part  of  it,  or  a  sum  of  money,  to  some  per- 
son, and  in  case  the  person  who  is  substituted  should  die  be- 
fore the  executor,  the  testator  had  called  another  person  to  succeed 
to  the  same  fiduciary  devise,  the  executor  who,  having  a  mind  to 
favor  the  person  substituted  in  the  first  place,  had  delivered  up  to 
him  the  thing  which  was  devised  in  trust,  would  not  be  dischaiged 
of  it,  if  the  person  substituted  in  the  first  place  should  die  beloie 
him ;  and  the  right  of  the  person  substituted  in  the  second  pbce 
would  remain  entire  for  him  to  exercise  it,  the  case  happening  ^ 
he  outlived  the  executor.^ 


SECTION    XI. 

how  legacies  may  be  null,  rbvokbd,  i)iminishbi>,  or  tra!«8- 

ferred  to  other  persons. 

Art.  L 

3667.  A  Legacy  may  he  eUher  Null  at  fir^  or  become  eo  qfier- 
wards.  —  A  legacy  may  be  null  two  ways,  either  by  reason  of  a 

<  Post  mortem  stuun  rogatnm  restitaere  hcredftatem,  defitncti  jodkio  et  anteqiam  nsi 
manns  impleat,  poase  satisfihcere,  id  est  restitaere  hareditatem,  qotfta  parte  rel  refieata* 
Tel  omissa,  si  Tolnerit,  ezplorati  juris  est.    L.  13,  C.  defideic. 

Although  no  mention  be  made  hi  this  text  of  a  legacy  or  fidnctary^  bequest  that  is  I^ 
upon  a  condition,  yet  it  cannot  be  doubted  that  the  ezecntor  who  should  know  of  the  eoa- 
dition,  and  who  without  waiting  for  the  aooomplishmeDt  of  it  should  ezecnte  the  dispoa* 
tion  of  the  testator,  could  not  revoke  his  approbation  of  the  said  dispoaitioa.  And  this 
approbation  ought  to  subsist  with  much  more  reason  than  that  of  a  disposition  which  is 
void  from  the  beginning,  of  which  notice  hath  been  taken  in  the  preceding  article. 

^  L,  41,  HS,  A  lis  Itgat,  3.  If  the  case  ezplahied  in  tfiis  article  should  happen,  ^ 
person  substituted  in  the  second  place  might,  without  waiting  for  the  death  of  the  execu- 
tor, take  care  that  the  goods  should  not  go  to  the  person  substituted  in  the  first  place  un- 
less with  the  burden  of  his  right,  if  the  case  on  which  the  same  is  founded  should  happen, 
and  unless  sufficient  secui^  weie  given  that  Oe  goods  should  be  prarerred. 
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nnllity  which  is  in  the  legacy  from  its  beginning,  or  by  reason  of 
some  cause  which  happens  afterwards  and  annals  it.  Thus,  a 
legacy  is  null  from  its  beginning,  if  the  testament  which  contains 
it  be  nuU;^  if  the  testator  was  incapable  to  dispose  of  his  goods 
at  the  time  that  he  made  his  will ;  ^  if  the  thing  bequeathed  could 
not  be  given  away,  as  if  it  was  a  thing  belonging  to  the  public* 
Thus,  a  legacy  which  was  not  null  at  first  is  afterwards  an- 
nulled, if  the  testator  falls  under  an  incapacity  which  lasts  till  his 
death ;  ^  if  the  legatee  happens  to  be  at  the  same  time  under  a  like 
incapacity;*  if  he  dies  before  the  testator;'  and  if  the  thing  be- 
queathed should  happen  to  perish.' 

IL 

3668.  A  Legacy  may  be  eitk^  revohedj  or  diminished^  or  tranS' 
/erred  from  one  Legatee  to  another. —  A  legacy  may  be  revoked,"* 
or  diminished,  by  taking  something  from  it ;  ^  or  it  may  be  trans- 
ferred from  one  legatee  to  another,^  according  as  the  second  dis- 
positions alter  the  former,  as  shall  be  hereafter  explained, 

IIL 

3669.  A  Legacy  that  is  Null  in  its  Beginning  remains  always  so. 
—  If  a  legacy  is  null  in  its  beginning,  at  the  time  that  the  testament 
is  made,  and  in  such  a  manner  as  that,  if  the  testator  should  hap- 
pen to  die  at  the  same  time,  the  legacy  would  be  useless,  it  will 
not  be  afterwards  made  valid  at  what  time  soever  the  testator 
chances  to  die,  and  what  change  soever  may  happen.  For  the 
vice  which  hath  annulled  this  legacy  from  its  beginning  is  not  to 
be  repaired ;  but  this  is  to  be  understood  in  the  sense  of  the  rules 
which  follow.^ 


*  See  the  thiid  Mctiofn  of : 
^  See  the  leoood  section  of  TttkamentB, 

*  See  the  second  article  of  the  third  section  of  Legadm, 

'  See  the  twentjr-serenth  end  twenty-eighth  artidee  of  the  second  section  of  Betn  and 
JBxeculcn  in  genend. 

*  See  the  tlurd  article  of  the  second  section  of  Legatim* 
^  See  the  serendi  article  of  tids  section. 

s  See  the  nineteenth  article  of  this  section. 

^  See  the  elerendi  article,  and  those  that  follow. 

'  See  Ae  twenty-eecond  and  twenty -thlfd  artides. 

^  See  the  twenty-fourth  article. 

I  L.  S9,  D.denff  Jur, ;— /.  801,  eorf. ; — ^  1,  D,  de  reg.  Cbfoa.  The  rale  explained  ia 
this  article  is  die  same  with  that  which  is  called  in  Ae  Bonaa  law  the  Oaimtkm  Rule^  of 
wbkh  we  htrt  taken  notioe  in  the  remaik  on  the  thirtj-fint  article  of  the  second  section 
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IV. 
3670.  An  Example  of  this  Euk.^*^  If  one  midcr  ihe  age  of  fonr- 
teen,  baying  made  his  testament,  and  being  afterwanla  arrived  tt 
that  age  which  rendered  him  oapable  of  making  a  testament,  dks 
without  making  another,  this  testament,  which  wookl  have  been 
null  if  the  testator  had  died  immediately  after  he  made  it,  will  re- 
main such,  although  at  the  time  of  his  death  he  was  capable  of 
making  a  testament  For  the  incapacity  under  which  he  was  at 
the  time  of  making  his  testament  is  not  removed  by  the  capacir? 
which  he  acquires  afterwards,  and  which  changes  nothing  in  the 
preceding  time.'^ 

V. 

9671.  Another  Example  of  this  Bute.  —  If  the  legacy  was  Ticioos 
and  null  in  its  origin,  by  reason  of  the  nature  of  the  thing  be- 
queathed, as  if  it  was  a  public  place,  this  legacy,  which  wonld  be 
null  if  the  testator  had  died  at  the  time  he  made  his  testament, 
would  not  be  valid  afterwards,  even  although  it  should  happen 
that  before  his  death  the  thing  bequeathed  had  changed  its  natnre 
and  had  come  into  commerce.  For  this  change,  not  being  fol- 
lowed by  a  new  disposition  of  the  testator,  would  leave  the  fomer 
disposition  in  its  nullity .'^  And  it  would  be  the  same  thing  ifi  & 
testator  having  bequeathed  a  thing  which  belonged  to  the  legatee, 
it  should  happen  afterwards  that  this  legatee  had  alienated  it  b^ 
fore  the  testator  died.  For  although  the  legacy  would  have  been 
good  if  this  change  had  preceded  the  devise,  yet,  seeing  it  was 
null  at  the  time  when  the  thing  bequeathed  was  already  the  leg- 
atee's own,  it  remaivs  so  for  ever  after.* 


of  Heirs  and  Exeeuton  in  general.  See  that  remark,  aa  also  what  haa  been  said  in  i^ 
second  section,  and  in  the  second  section  of  Tetkamutty  toacbing  the  sereral  softi  fi'w*' 
pacity,  in  order  to  apply  to  this  and  the  foUowing  anklaa  such  of  tboee  roles  as  nsj  be 
applicable  to  this  section. 

"  See  the  second  artide  of  the  aeeond  aeetkm  of  Tettammtt. 

"  Si  talis  sit  res  cnjna  commercinm  non  ait,  Tel  adipisd  non  potest*  oec  ssstimatio  ejo! 
debetar.    i  4,  hut.  de  ttgOL 

Tractari  tamen  poterit,  si  qnando  marmora,  Tel  oolniDtttt  ftiannt  aeparalc  ab  adibis. 
an  legatom  conTalescat.  Et  siqnidem  ab  initio  non  eonstitit  legatom,  ex  post  heto  w* 
conTalescet.  Quemadmodom  nee  res  mea  legata  mihi,  s!  post  testamentnm  factum  fo^^ 
alienata:  qnia  Tires  ab  initio  legatom  non  haboit.  Sed  si  sob  oonditione  ]egetiir«  pot^ 
legatam  Talere.  Si  eziatentia  conditionis  tempore  mea  mm  sit.  L.  41,  f  S,  />.  <i0  ^  ^- 
S^  in  relation  to  the  last  words  of  this  last  text,  the  foUowing  article. 

^  Sea  die  thin)  and  eightfi  artiiclea  of  the  third  section. 
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VI. 

3672.  An  Exception  to  this  Ride  as  to  Conditional  Legacies.  — 
The  rule  explained  in  the  preceding  aitide  does  not  take  place  in 
conditional  legacies.  Thns,  for  example,  in  the  same  case  of  the 
foregoing  artide,  of  a  legacy  of  a  thing  that  was  not  in  commerce, 
if  the  testator  had  bequeathed  it  upon  condition,  in  case  it  shoold 
change  its  nature,  and  be  capable  of  being  acquired  by  the  legatee ; 
this  legacy,  which  without  this  condition  would  remain  null  if  the 
testator  had  died  after  making  such  a  disposition,  would  have  its 
effect,  if  this  change  should  afterwards  happen  before  the  death  of 
the  testator.  Thus,  for  example,  if  a  testator  had  left  a  legacy  to 
a  foreigner  on  condition  that  he  should  be  naturalized,  this  legacy, 
which  without  this  condition  would  have  been  null  if  the  testator 
had  died  immediately  after  making  his  testament,  would  have  its 
elfisct  if  the  said  foreigner  should  happen  to  be  naturalized  before 
the  death  of  the  testator.  For  in  these  cases,  and  others  of  the 
like  nature,  the  conditions  have  this  effect,  that  the  validity  or  nul- 
lity of  the  legacy  remains  in  suspense  until  the  event  either  annuls 
it  or  makes  it  valid.^ 

VII. 

8673.  The  Legacy  is  Null  if  the  Legatee  was  dead  before  the 
Testament  was  madcj  or  if  he  dies  before  the  Testator*  —  The  leg- 
acy becomes  null  if  the  legatee  dies  before  the  testator.  For  it 
was  only  at  the  moment  of  the  testator's  death  that  the  legatee's 
right  could  accrue  to  him.  So  that  he,  not  being  alive  at  that  time, 
cannot  acquire  it:  for  which  reason  he  does  not  transmit  to  his 
heir  a  right  which  he  himself  never  had.  And  the  legacy  would 
be  null  with  much  more  reason,  if  the  legatee  had  been  dead  be- 
fore the  testament  was  made,  the  testator  knowing  nothing  of  his 
death.4 

VIIL 

3674.  The  Charge  imposed  on  the  Legacy  which  proves  to  be 
Null  passes  to  him  who  reaps  the  Benefit  thereof  —  If,  in  the  case 

P  L,A,D.deng.  Oilon.;— /.41,  4  2,in  f,D.deUgat.2\^l%2,D,de  hatred,  inst,;-^ 
I.  IB,  D.de  leg.  i\ — 1 1,  f  2,  D.  de  reg.  Cat.  See  the  close  of  the  second  text  cited  on  the 
fifth  article.  See  the  remark  on  the  thirty-first  article  of  the  second  section  of  Heirs  and 
Ereeulon  in  general,  where  notice  is  taken  of  the  case  of  this  sixty-second  law,  D.  de 
hared.  intt. 

^  L.  4,  D.  de  hi$  quce  pro  rum  eerip.  hab. ; — /.  tm.  f  S,  C  de  cad,  toB.  See  the  fifth  arti- 
cle of  the  tenth  iection  of  Tettamente. 
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where  the  legacy  happens  to  be  nnll  because  of  the  legateei's  dy- 
ing before  the  testator,  the  said  legacy  had  been  accompanied  witb 
some  charge,  as  if  the  testator  had  obliged  the  legatee  to  give  a 
sum  of  money,  or  something  else,  to  some  other  person,  the  nullity 
of  the  legacy  would  not  annul  the  charge  which  the  testator  had 
imposed  on  it  in  favor  of  this  third  person.  For  it  was  as  it  were 
another  legacy,  which  ought  to  subsist  Thus,  this  charge  will  ^ 
to  the  person  who  reaps  the  benefit  of  the  legacy,  whether  it  be 
the  executor,  or  another  legatee  who  was  substituted  to  him  that 
could  not  reap  the  benefit  of  the  legacy,  or  that  was  joined  witL 
him  in  the  bequest,  and  who,  by  right  of  accretion  or  sunrivorBhip, 
ought  to  have  the  thing  bequeathed.' 

Remarks  on  the  Preceding  Article. 

3675.  It  is  to  be  observed  on  this  article,  that  we  have  set  do^m 
in  it  only  the  case  where  the  legatee  happens  to  die  bef<»e  the  t»» 
tator,  and  not  the  case  where  he  was  dead  at  the  time  of  making 
the  testament,  although  both  these  cases  be  comprehended  in  the 
preceding  article.     For  there  was  this  difference  in  the  Roman 
law  between  these  two  cases,  that  in  that  case  where  the  legatee 
was  dead  before  the  testament  was  made,  not  only  was  the  legacy 
null,  but  also  the  charge  annexed  to  the  legacy;^  whereas  in  tbe 
other  case  the  charge  subsisted.^     This  difference  was  founded 
upon  this,  that  the  legacy  left  to  the  legatee  who  was  already  dead 
was  held  as  not  being  written,  and  as  a  disposition  as  null  as  if  it 
had  never  been  made ;  whereas  the  legacy  to  the  legatee  who  was 
living  when  the  testament  was  made,  and  who  died  before  the 
testator,  was  only  confiscated,  and  fell  to  the  exchequer  before  tbe 
change  which  Justinian  made  by  the  law  cited  on  this  artide. 
Which  hath  no  manner  of  relation  to  our  usage,  since  with  us  the 
exchequer  never  reaps  the  profit  of  legacies  that  are  nulL     Bat  it 
may  be  remarked  touching  those  legacies  which  are  held  to  be  not 
written,  that  there  were  cases  in  which  the  charges  imposed  on 
the  said  legacies  were  to  subsist*    And  what  was  just  in  tboee 
cases  according  to  the  Roman  law  would  seem  in  our  usage,  and 
according  to  the  principles  of  equity,  to  be  so  in  all  cases :  and 
if  a  testator  had  charged  a  legatee,  who  was  already  dead  be 

'  £.  im.  4  i,  CdeeaAtctoa, 

*  £.  im.  4  8,  C.decadue,  M, 

^  See  tin  text  cited  on  this  eighth  artide. 

^  D,S3i^ll1,D.d$leff,  Cbm.  deJbU, s-^liA.  D.deh'tqmBpronm mripL kak 
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fore  the  testament  was  made,  to  give  a  sum  of  money  or  other 
thing  oat  of  his  legacy  to  another  person,  the  executor  or  other 
person  who  reaps  the  benefit  of  the  thing  bequeathed  ought  to  be 
l>ound  to  acquit  the  said  charge ;  since  it  would  be,  as  is  said  in 
-tfae  article,  as  it  were,  another  legacy  which  the  testator  had  a  mind 
to  giTe,  the  validity  of  which  it  would  seem  ought  not  to  depend 
on  that  of  the  legacy  which  was  to  bear  the  said  charge. 

IX 

3676.  A  Legacy  that  was  Good  at  the  Tbne  of  making  the  Tes- 
tament may  become  Null  by  a  Change.  —  A  legacy,  which  would 
have  had  its  effect  if  the  testator  had  died  immediately  after  the 
making  of  his  testament,  may  become  null  in  process  of  time,  if, 
before  the  legatee  has  acquired  his  right,  there  happens  a  change, 
which  puts  things  into  such  a  condition,  that,  if  they  had  been  the 
same  at  the  time  that  the  testament  was  made,  the  legacy  had 
been  void.  Thus,  for  example,  if  a  legatee  who  was  capable  of  a 
legacy  at  the  time  of  making  the  testament,  be  incapable  thereof 
at  the  time  of  the  testator's  death ;  as  if  he  was  a  professed  monk, 
or  (condemned  to  a  punishment  which  should  carry  along  with  it  a 
civil  death ;  or  if  the  thing  bequeathed,  which  at  the  time  of  mak- 
ing the  testament  was  in  commerce,  be  at  the  time  of  the  testa- 
tor's death  destined  to  a  public  use ;  these  legacies,  which  would 
have  been  useful  if  the  testator  had  died  before  these  events,  are 
null  after  they  have  hc^ppened.*  ^ 

3677.  Remark  on  the  Preceding  Article.  —  We  have  said  in  the 
preceding  article,  that  a  legacy  which  was  useful  in  its  origin  may 
become  null,  if,  after  the  making  of  the  testament,  it  happen  that 
things  be  in  such  a  condition,  that,  if  they  had  been  the  same  at 
the  time  the  testament  was  made,  the  legacy  would  have  been 
null ;  and  we  have  not  said  that  in  general  and  without  distinc- 
tion every  legacy  is  annulled  by  an  event  of  this  nature.  For  it 
may  happen  that  such  a  change  may  not  have  the  efiect  to  annul 
the  legacy.  Thus,  for  example,  if  a  testator  who  at  the  time  of 
making  his  testament  was  capable  of  doing  it  happened  to  be  in- 
capable thereof  at  the  time  of  his  death,  because  he  was  fallen 

^  Zh  S,  \  %  D.  de  kU  qnm  pro  man  teript,  hab, ;— v.  /.  IS,  />.  dejur.JUe.  See  the  follow- 
ing article.  See  the  lixteenth  article  of  the  second  section  of  Tettammtt^  and  the  ramark 
that  is  there  made  on  it* 
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into  a  state  of  madness ;  this  kind  of  incapacity  wonld  not  hinder 
the  validity  of  the  testament,  nor  that  of  the  legacy.  So  that  the 
rule  of  the  preceding  aitide  ought  not  to  be  literally  anderatood  in 
the  sense  of  the  words  of  the  text  fiom  which  it  is  drawn.  Bat 
this  rule,  and  also  that  of  the  third  article,  are  to  be  tsken  in  the 
sense  thai  hath  been  given  them,  and  according  to  the  tempera- 
ments  which  result  from  the  examples  and  exceptions  that  have 
been  explained,  every  one  of  which  sufficiently  explains  the  cause 
which  distinguishes  it  from  the  cases  to  which  these  rules  ooght 
to  be  aoplied.* 

XL 

3678.  Divers  Ways  of  revoking  Legacies.  —  Exampk.  —  A  tes- 
tator may  revoke  legacies  either  by  express  dispositions,  such  as  a 
second  testament  or  a  codicil,  or  without  any  express  disposition, 
as  if  he  disposes  otherwise  of  the  thing  bequeathed.  Thus,  for 
example,  if  a  father,  who  had  devised  to  his  daughter  certain  lands, 
happening  afterwards  to  marry  her,  gives  her  the  same  lands  for  her 
marriage  portion,  the  legacy  will  be  tacitly  revoked  by  such  a  dis- 
position. And  this  daughter,  having  these  lands  for  her  dowry, 
cannot  pretend  a  second  effect  of  this  legacy.' 

XIL 

3679.  2%e  Legacy  of  a  Debt  is  revoked  if  ike  Testaior  procures 
Payment  of  U.  —  If  a  testator  had  bequeathed  to  his  debtor  the 
debt  which  he  owed  him,  and  afterwards  he  obliged  the  debtor 
to  pay  it,  the  legacy  would  be  revoked.''  For  it  was  not  a  sum  of 
money  to  be  received  that  was  bequeathed,  but  an  acquittance. 
Thus  the  payment  annuls  the  legacy. 

XIIL 

3680.  Tke  AUenaHon  of  ike  Thifig  bequeathed  revokes  the  Leg- 
acy, —  If  a  testator  sells,  or  alienates  any  other  way,  the  thing  be- 
queathed, the  legacy  is  revoked.  For  seeing  he  strips  himself  of  it, 
much  more  doth  he  deprive  the  legatee  of  it  who  was  to  have  it 
from  him.* 

"  See  the  preceding^  articles,  the  fourth  article  of  the  second  section  of  TatamaUs^  and 
the  sixteenth  article  of  the  same  section,  together  with  the  remark  that  is  there  made 
upon  it. 

«  L,  11,  C.delepat. 

y  L.7^\  4,  D.  de  Itber.  leg. 

*  8i  rem  snam  testator  legaveriti  eamqne  necessitate  nigente  alienarcrit,  fiddcommis- 
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Remabks  on  the  Preceding  Article^ 

3681.  We  have  thought  proper  to  leave  out  of  this  rule  that 
which  is  added  in  the  first  of  the  texts  cited,  that,  if  the  testator 
has  sold  for  an  urgent  necessity  the  thing  which  he  had  be- 
queathed, the  legacy  is  not  revoked  unless  the  testamentary  heir 
prove  that  the  testator  had  an  intention  to  revoke  it.     And  we 
have  also  thought  proper  to  leave  out  what  is  said  in  the  second 
of  these  texts,  that  the  sale  of  the  thing  bequeathed  is  no  hin- 
drance why  the  legacy  should  not  subsist,  if,  when  the  testator  scdd 
it,  he  had  not  an  intention  to  revoke  the  legacy.*     Si  non  adimendi 
ammo  vendidity  nikilominus  deberi.     And  we  have  set  down  only 
the  bare  rule,  that  the  alienation  annuls  the  legacy,  and  such  as  we 
see  it  in  other  places  without  these  exceptions.     It  is  in  this  man- 
ner that  the  lawyer  Paulus  has  quoted  this  rule  in  the  fourth 
book  of  his  Sentences,  tit.  1.  §  9,  Testator  supervivens  si  earn  rem 
quam  reUqtterat  vendiderity  eziiHguUur  fideieommissum.     And  we 
see  in  a  law,  that  the  sale  of  the  thing  bequeathed  annuls  the  leg- 
acy in  such  a  manner  that,  if  a  testator,  having  sold  a  slave  whom 
he  had  bequeathed,  should  afterwards  purchase  him,  this  slave 
would  not  be  due  to  the  legatee,  although  he  belonged  to  the  tes* 
tator  at  the  time  of  his  death,  unless  the  legatee  could  prove  that 
the  testator  had  a  new  intention  to  leave  him  to  him.^     Seeing, 
therefore,  the  rule  is,  that  the  alienation  annuls  the  legacy,  and  that, 
to  make  the  legacy  subsist,  it  was  necessary,  by  the  Roman  law, 
to  have  proofs  of  the  testator's  intention,  in  order  to  know  whether 
he  intended  that  the  legacy  should  subsist  or  not,  it  was  not  propar 
to  add  to  the  rule  these  exceptions  which  do  not  suit  with  our 
usage.     For  we  do  receive  no  other  proof  of  the  will  of  the  testa- 
tor than  his  testament,  together  with  the  known  circumstances 
which  may  explain  his  intention.     And  the  inconveniences  would 
be  infinite,  if  such  proofs  were  admitted,  as  well  as  proofs  of  cov- 
enants prohibited  by  the  ordinances.** 

3682.  As  to  what  concerns  the  case  of  a  sale  which  the  testator 

ram  peti  posse ;  nisi  probetar,  adimere  ei  testatorem  rolaisse.    Frobadonem  atttem  ma- 
tatas  Yolontatis  ab  hseredibas  exigendam.    L.  11,  4  l^^  D.  de  kg.  3. 

Si  rem  suam  le^verit  testator,  posteaqne  earn  alienaverit ;  Celsns  patat,  si  non  adi- 
mendi anxmo  vendidit,  nihilominos  deberi.  Idemqoe  Divi  Sereros  et  Antoninus  xesci^Me* 
runt    \  12,  Intt.  dt  leg. 

*  V.l.l5,D.  de  adim.  vd  tranrf.  leg* 

^  See  the  ordinances  quoted  on  the  twelfth  article  of  the  first  section  of  CooenantSj  and 
at  the  end  of  the  preamble  of  the  second  section  of  Proofs. 
VOL.  II.  49 
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may  have  made  out  of  necessity,  it  would  be  necessary  likewise 
in  that  case  to  come  to  proofs  of  the  testator's  intention.  For  it  is 
said  in  the  first  of  these  texts,  that,  notwithstanding  the  neoraaty, 
the  heir  or  executor  ought  to  be  admitted  to  prove  that  it  was 
the  testator's  intention  to  revoke  the  legacy,  whence  it  would  fol- 
low that  the  legatee  would  be  received  on  his  part  to  prove  the 
contrary ;  because,  in  the  matter  of  }Nroofs  of  fiscts,  each  party  is 
at  liberty  to  make  his  proof.®  Thus,  this  proof,  which  it  would  be 
necessary  to  make  in  order  to  know  whether  the  testator,  having 
alienated  the  thing  bequeathed  out  of  necessity,  had  had  an  in- 
tention to  revoke  the  legacy,  would  likewise  be  contrary  to  oor 
usage. 

XIV. 

3683.  A  Donation  hat  the  tame  £^ecL—U  be  who  had  be* 
queathed  a  thing  had  afterwards  given  it  away  to' some  other  per- 
son than  to  the  legatee,  this  donation  would  annul  the  legacy  with 
much  more  reason  than  a  sale.  For  one  may  be  obliged  to  sell 
out  of  necessity  a  thing  which  he  had  bequeathed,  and  that  with- 
out changing  the  good  will  which  he  'had  for  the  legatee ;  bat 
one  cannot  be  presumed  to  give  it  away  to  another  except  fireely, 
preferring  the  donee  to  the  legatee.^ 

Remarks  on  the  Pbecedino  Article. 

3684.  It  is  said  in  another  law,  that  although  the  donation  be 
found  to  be  null,  yet  the  legacy  nevertheless  is  revoked;*  which  is 
founded  upon  this,  that  the  donation,  although  it  be  in  itself  null, 
yet  marks  the  express  intention  of  the  testator  to  revoke  the  leg- 
acy. And  if,  for  example,  a  testator,  having  made  a  deed  of  gift 
of  a  thing  which  he  had  before  bequeathed  to  another  person  than 
the  donee,  had  continued  in  the  same  mind  as  to  that  donation  un- 
til his  death,  it  would  be  certain  that  his  intention  was  to  revoke 
the  legacy.  And  although  the  heir  or  executor  of  the  said  don<M' 
should  afterwards  procure  the  deed  of  gift  to  be  annulled  by  reason 
of  some  flaw  in  it,  yet  he  might  pursuant  to  this  law  maintain 
against  the  legatee  that  his  legacy  was  annulled.  But  if  it  was 
the  donor  himself  that  had  procured  the  deed  of  gift  to  be  va- 
cated, and  he  afterwards  had  made  no  change  in  his  testament, 

^  See  the  sixth  article  of  the  first  section  of  Proojk^ 

*■  L,  18,  Z).  dt  adim,  vd  tnnsf.  legat, 

*  L.%i,S  \^D.decdim,vdlriimf,Ugat.;^v.l^^S^D,d€W^,vdiMftn^ 
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and  had  died  withont  making  other  dispositions,  that  donation 
which  the  testator  himself  had  revoked,  ought  it  to  have  the  effect 
of  revoking  a  legacy  which  he  had  suffered  to  remain  in  his  testa- 
ment? And  would  there  not  be  just  ground  to  presume  that  this 
testator  intended  that  his  legacy  should  have  its  effect,  not  only 
because  of  bis  rervoking  the  deed  of  ^t,  but  because  that,  having 
made  no  alteration  in  his  testament,  he  had  confirmed  all  the  dis- 
positions thereof,  and  had  signified  his  will  to  die  in  the  same  in- 
tentions, and  that  they  should  all  of  them  have  the  same  effect  that 
the  death  of  testators  gives  to  their  testaments  ? 

XV. 

3685.  3%e  Pawmng  of  the  Thii/^  bequeathed  does  not  revoke  the 
Legacy,  -^  Although  the  testator  pawns  after  the  making  of  his 
testament  the  thing  which  he  had  bequeathed,  yet  that  wiU  be  no 
revocation  of  the  legacy.  For  the  making  of  his  testament  doth 
not  debar  him  of  the  use  of  his  goods,  and  this  use  of  them  does 
not  annul  the  dispositions  of  his  testament,  which  will  have  their 
effect,  or  not  have  it,  according  to  the  condition  in  which  things 
shall  be  at  the  time  of  his  death.  Thus,  although  it  be  true  that 
the.  pawning  of  the  thing  may  be  followed  by  an  alienation  of  it, 
yet  nevertheless,  if  the  thing  that  is  pawned  belong  still  to  the  tes- 
tator at  the  time  of  his  death,  it  passes  to  the  legatee ;  and  the  ex- 
ecutor will  be  obliged  to  redeem  it,  as  has  been  said  in  another 
place.^  For  it  is  a  general  obligation  upon  him  to  acquit  all  the 
debts  of  the  inheritance. 

XVL 

3686.  Nor  the  Changes  of  the  Thing  which  reform  and  renew  it. 
—  If  after  the  making  of  the  testament  some  changes  are  made  in 
the  thing  that  was  bequeathed,  although  they  be  such  that,  if  the 
nature  of  the  thing  can  bear  it,  all  its  parts  be  renewed,  yet  all 
these  changes  of  the  thing  bequeathed  make  no  change  in  the 
legacy.  Thus,  the  legacy  of  a  ship,  or  of  a  house,  or  other  edifice, 
is  not  revoked,  although  it  be  wholly  repaired  piecemeal  and  by 
degrees.  Thus,  the  legacy  of  a  flock  of  sheep  is  not  revoked,  al- 
though there  remain  not  one  of  the  first  that  were  bequeathed.® 

^  See  the  seyenteenth  artide  of  Ihe  third  section.    L,  3,  C.  de  leg. ; -^  S  ^2,  Lul.  de  kg, 
*  L.2A,S  aft.  D.deUg.l]  —  I  65,  f  aft.  D.  deleg.l.    See  the  following  article.    The 
changes  of  the  parts  that  make  np  a  whole  do  not  hinder  the  thing  from  being  considered 
as  being  always  the  lame,  ahfaongh  there  remain  not  one  of  the  first  parts  of  which  it 
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Pot  these  changes  being  made  on  the  thing  itself,  none  of  them 
changes  it  entirely;  so  that  it  lemains  the  same  after  the  last 
change. 

XVIL 

3687.  l%e  Legacy  of  a  Fhck  of  Sheep  subriste  nUumgh  there 
remain  not  one  Head  of  those  that  were  initai  firsL  •«-*  The  legacy 
of  a  herd  of  cattle  may  be  augmented  or  diminished  by  the  changes 
that  may  happen  to  it,  and  it  passes  to  tiie  legatee  sncdi  as  it  is  at 
the  time  that  it  falls  dne  to  him,  whether  it  be  increased  since  the 
time  of  making  the  testament,  or  lessened.  And  although  there 
should  be  left  one  mare  only  of  a  stnd,  or  only  one  sheep  of  a 
flock,  although  it  conld  not  be  said  that  this  one  sheep  was  a  flock, 
or  that  one  mare  a  stnd,  yet,  seeing  this  remnant  was  a  part  of 
the  stnd  or  flock  bequeathed,  it  was  comprehended  in  the  legacy, 
and  would  remain  as  part  of  it,  in  the  same  manner  as  tiie  ground 
on  which  a  house  stood  that  is  burnt  down  would  belong  to  the 
legatee  of  that  house.^ 

xvnL 

9688.  If  the  Thing  bequeathed  changes  its  Nature^  the  Legacy  is 
revoked."^ If  the  changes  of  the  thing  bequeathed  be  such  as, 
though  the  matter  or  substance  thereof  may  remain,  yet  the  thing 
itself  becomes  thereby  of  another  nature,  or  falls  under  another 
condition,  so  as  that  it  is  not  any  longer  comprehended  under  the 
expression  of  the  thing  that  was  bequeathed,  the  legacy  is  revoked 
by  this  change.  Thus,  for  example,  if  a  testator  who  had  be- 
queathed woollen  or  silk  stuffs  had  afterwards  made  clothes  of 
them,  he  would  have  by  that  revoked  the  legacy.*  Thus^  for  an- 
other example,  if  a  testator,  having  bequeathed  some  precious 
stones,  should  afterwards  apply  them  to  some  other  use,  such  as 
for  the  ornament  of  the  hilt  of  a  sword,  of  the  case  of  a  watch,  a 
case  of  instruments,  at  other  trinket,  the  legacy  would  be  revoked 
by  this  change.'    Thus,  for  another  example,  if  a  testator,  having 

« 

ooniisted.  Thiu,  a  home  that  is  often  repaired  is  always  the  same.  Thus,  a  coart  of  ju- 
dicature, a  nation,  a  regiment,  and  even  the  bodies  of  men  and  of  animals,  are  always  con- 
sidered as  being  the  same,  although  it  may  happen  that  after  a  long  time  there  remain 
not  one  of  the  small  parts  that  composed  them.  For  these  things  are  in  one  sense  always 
the  same,  for  the  reason  explained  in  the  article.     V,  1. 76,  />.  dt  judiatM. 

'  L.  SI,  D.  de  Itgat,  I ;— /.  SS,  tod, 

*  Lana  legata,  Yestem  que  ex  ea  ftcta  sit,  deberi  non  placet.    L.  68,  D.  dt  Ugoi.  3. 

'  Item  qnsMfo :  si  probari  poisit,  Seiam  nnionM  t%  hyadntos  qnMdam  In  aliam  spedea 


TIT.  U.  SEC  XI.]  LEGAOIBS,  581 

bequeathed  trees,  dtber  felled  or  to  be  felled,  had  afterwards  built 
a  ship,  or  done  some  other  work  with  the  said  trees,  the  legacy 
'woiild  be  useless.'  And  if,  on  the  contrary,  a  testator,  having  be- 
queathed a  ship,  should  take  it  to  pieces,  the  legacy  would  also  be 
revoked,  so  as  that  the  legatee  could  not  lay  claim  to  any  of  those 
pieces;^  for  it  was  only  a  ship  that  was  bequeathed.  And  it 
"would  be  the  same  thing  if  the  thing  bequeathed  should  chance  to 
perish,  so  as  that  what  should  remain  of  it  w^e  of  another  nature 
than  that  which  was  bequeathed.  Thus,  for  example,  if,  a  herd  of 
cattle  or  flock  of  sheep  being  bequeathed,  there  should  not  remain 
any  one  of  them  at  the  time  of  the  testator's  death,  but  only  the 
hides  or  the  wool,  the  legatee  would  have  no  right  at  all  to  these 
remains.^ 

XIX. 

3689.  ^  there  renudns  nothing  of  the  Tliinff  bequeathed  besides 
Accessories^  the  Legacy  is  annulled,  —  If  the  thing  happens  to  per- 
ish, and  there  remain  some  accessories  of  it,  none  of  them  will  be 
due  to  the  legatee ;  for  he  was  not  to  have  these  accessories  ex- 
cept with  the  thing  itself,  which  he  cannot  have.  Thus,  for  ex- 
ample, if  a  horse  that  had  been  bequeathed  with  his  harness 


omsmenti,  quod  postca  pretiosios  fecit  additis  aliis  gemmis  et  mai^garitis  conyerttsse :  an 
hos  nniones  Tel  hyacintos  petere  possil,  et  hsres  compellatar  omamento  poBteriori  exi- 
mere,  et  pnestare  ?  MarceUns  reipondit,  petere  non  posse.  Nam  quid  fieri  potest,  ut  le- 
gatum  yel  fidei  commissam  durare  existimetur,  cum  id  quod  tcstamento  dabatur,  in  sua 
specie  non  permanserit?  nam  quodammodo  extinctnm  sit.    Z.  6,  ^  1,  A  die  attr.  org. 

■  Sed  et  materia  iegata,  nayis,  anuarinmye  ex  ea  fiictam  non  vindicator.  D.  L  SS^Mt 
D.  de  leg.  3. 

^  Naye  antem  Iegata  dissoluta,  neqne  materia,  neque  nayis  debetnr.    D.  I.  88,  ^12. 

^  Mortuo  bove  qui  legatns  est,  neque  corium,  neque  caro  debetur.  L.  49,  D.  de  legat.  2. 
See  the  following  article. 

We  rnoBt  nndentand  the  rale  explained  in  this  article  in  the  tense  which  is  there  given 
to  it  bj  the  examples  which  are  there  bronght,  in  order  to  apply  it  to  the  other  cases  of 
the  like  nature. 

It  may  be  observed  on  the  first  of  Ihe  texts  cited  on  this  article,  that  it  is  said  in  another, 
that  the  clothes  which  have  been  made  of  wool  that  was  bequeathed  were  dae  to  the  lega- 
tee, unless  the  testator  changed  his  will.  Si  lana  Ugehtr  et  vettitMntmn  ex  ea  Jiai,  legatum 
conaistere;  a  modo  non  muiaverit  testator  voluntatem.  L.  44,  f  2,  D.  die  leg.  2.  But  seeing 
that  first  text  does  not  put  that  condition,  that  the  testator  in  making  those  clothes  had 
an  intention  to  revoke  the  legacy,  and  that,  as  has  been  observed  on  the  thirteenth  article, 
it  is  not  agreeable  to  our  usage  to  have  recourse  to  these  sorts  of  proofs ;  it  follows  from 
thence,  that,  according  to  our  usage  and  that  first  text,  the  legacy  ought  to  remain  revok- 
ed by  the  said  change,  if  there  be  nothing  in  the  expression  of  the  testator  which  may 
make  it  to  be  presumed  that  the  legacy  does  subsist 

49* 
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shonld  chance  to  die,  the  legsctee  would  have  none  of  tiie  har- 
uess.' 

XX. 

3690.  Particular  Expressions  derogate  from  general  ones,  —  JSc- 
ample.  —  If  a  testator  who  had  bequeathed  his  house  famished,  or 
his  house  together  with  all  the  furniture,  had  added  to  this  legacy 
a  particular  clause  by  which  he  had  bequeathed  to  the  same  per<% 
son  his  hangings,  this  addition  would  not  diminish  the  legacy  oi 
all  the  furniture,  and  would  not  reduce  it  barely  to  the  hangings. 
But  if,  having  bequeathed  the  house  furnished,  or  tlie  house  wiA 
all  its  furniture,  he  had  added  that  he  bequeathed  likewise  such  a 
particular  suit  of  hangings,  such  as  those  which  contain  such  a 
history,  or  that  are  in  such  a  hall ;  the  mentioning  of  these  partic- 
ular hangings  would  exclude  the  others,  and  would  show  that  he 
did  not  think  that  the  legacy  of  the  furniture  of  the  house  would 
take  in  the  hangings,  and  that  he  meant  to  give  only  those  hang* 
ings  which  he  had  particularly  mentioned.  For  in  this  case,  and 
others  of  the  like  nature,  what  is  particularly  specified  derc^ates 
from  the  general  expression  which  comprehended  the  whole.* 

XXL 

3691.  Another  Example  of  the  Rule  explained  in  the  Drecedimg 
Article,  —  It  foUows  from  this  rule,  which  declares  that  tiie  expies- 
sion  by  which  a  particular  thing  is  specified  derogates  from  the 
general  expression  which  besides  that  thing  takes  in  others,  that  if 
a  testator  had  bequeathed  to  one  of  his  friends  all  the  horses  in  his 
stable  that  were  come  of  his  own  stod,  and  to  another  all  his 
saddle-horses;  and  that  among  these  there  were  some  that  had 
been  taken  out  of  his  own  stud ;  they  would  be  excepted  out  of 
the  legacy  of  the  horses  come  of  the  stod,  and  comprehended  in 
the  legacy  of  the  saddle-horses.  For  the  quality  of  saddle-horses 
determines  to  this  particular  kind  the  general  expression  of  horses 
come  of  the  stud,  which  may  agree  to  other  kinds  of  horses.*^  But 
if  a  testator  had  bequeathed  to  one  the  horses,  or  other  things,  of  a 
certain  kind,  and  to  another  those  of  another  kind,  and  it  proved 
that  some  of  them,  being  of  both  kinds,  were  comprehended  under 

^  Id.  let  2,  D.  depecid.  leg. 

■  L.  80,  D.  de  reg.jur. ;  —  /.  12,  S  *6,  ^.  de  itutr.  vet  inttrum.  leg. ;  —  U  18,  S  11.  eod.;  — 
/.  9,  D.  de  ntppeU.  leg. 
"  L.  99,  ^  uit.  D.  de  legat.  3;  — t?.  /.  15,  D.depec.  leg. 
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both  the  expressions,  there  being  nothing  to  fix  them  to  any  one  of 
them  in  particular;  those  which  should  be  found  to  be  only  of  one 
of  the  two  kinds  would  belong  to  the  legatee  of  that  kind ;  and 
those  which  should  appear  to  be  comprehended  under  both  kinds 
would  belong  in  common  to  the  two  legatees.  Thus,  for  example, 
if  the  testator  had  bequeathed  to  one  of  them  his  coach-horses,  and 
to  the  other  his  saddle-horses,  and  that  there  were  some  horses 
y^hich  served  both  for  the  coach  and  saddle,  all  the  other  horses 
would  be  divided  between  the  legatees  according  to  the  uses  for 
which  the  horses  served,  and  the  horses  conunon  to  both  uses 
would  be  in  common  to  both  the  legatees.® 

XXIL 

3692.  2%e  Legacy  is  diminished  by  the  DimimUion  of  the  Thing 
bequeathed.  —  If  he  who  had  devised  his  jewels,  pictures,  or  other 
things,  or  even  certain  lands,  sells  a  part  of  them,  the  legacy  sub- 
sists only  for  what  remains.  For  as  the  legacy  would  be  aug- 
mented if  the  testator  had  added  to  the  thing  devised,  so  is  it  di- 
minished when  he  takes  any  thing  from  itP 

XXIIL 

3693.  By  separating  a  Part  of  the  Land  or  Tenement  devisedj  to 
join  it  to  another,  —  If,  without  alienating  the  land  or  tenement  de- 
vised, or  any  part  thereof,  the  testator  separates  a  portion  of  it^  in 
order  to  join  it  to  another  land  or  tenement ;  as  if,  in  order  to  en- 
large a  meadow  or  an  orchard,  he  takes  off  a  piece  of  a  ground 
which  he  had  devised ;  such  a  separation  would  lessen  the  legacy. 
For  what  is  taken  away  from  it  becomes  part  of  another  land  or 
tenement,  to  which  the  legatee  will  have  no  righfi 

XXIV. 

3694.  The  Legacy  being  transferred^  it  is  taken  away  from  the  First 
Legatee,  —  When  a  testator,  by  a  second  disposition,  transfers  to  a 
second  legatee  the  same  thing  which  he  had  before  given  to  an- 
other person,  the  legacy  of  the  first  legatee  is  so  far  annulled  by 
this  legacy  to  a  second,  that,  although  it  should  happen  that  the 
second  legatee  should  die  before  the  testator,  yet  the  first  legatee 
would  have  nothing  of  the  legacy :  for  the  first  disposition,  which 

•  D.  I.  99,  inf. 

^  L.  8,  D.  delnff.l.    See  the  fifth  and  sixth  uticlei  of  the  fourth  section. 
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was  in  his  fiavor,  was  revoked  by  the  second/  But  if  the  testator 
had  imposed  aiiy  charge  or  condition  on  the  legacy  which  he 
transfers  in  this  manner,  it  wonld  pass  with  the  legacy  to  the  second 
legatee,  unless  it  were  annexed  to  the  person  of  the  first  legatee, 
or  that  it  was  the  intention  of  the  testator  not  to  chai^  the  second 
legatee  with  that  burden.' 

XXV. 

3695.  A  RevocaiUm  of  one  of  two  Legwdes,  which  doA  mot  ammd 
amf  one  of  the  two,  •**-  If  a  testator  had  left  two  legacies  to  two 
persons  of  the  same  name,  and  by  a  second  disposition  he  had 
revoked  the  legacy  to  one  of  them  without  distinguishing  ^a«rhidi 
of  the  two,  so  that  it  could  not  be  known  which  of  the  two 
legacies  was  revoked,  both  would  subsist:  for  it  would  be  more 
just  and  equitable  that  the  revocation  which  is  obscurely  ex* 
pressed  should  be  without  effect,  rather  than  to  give  it  the  efect  of 
annulling  two  legacies,  one  of  which  ought  certainly  to  subsist,  ac- 
cording to  the  intention  of  the  testator.  But  if^  on  the  contrary, 
the  testator  had  made  only  one  bequest  to  one  of  two  persons 
bearing  the  same  name,  so  that  it  could  not  be  known  by  the  cir- 
cumstances to  which  of  the  two  he  intended  to  leave  the  legacy, 
the  legacy  would  be  without  any  effect  either  to  the  one  or  the  oth- 
er. For  the  executor  would  be  answerable  only  for  one  legacy,  and 
neither  of  the  two  persons  could  prove  that  he  was  the  legatee.* 

XXVI. 

3696.  y  the  LegaJtee  renders  himself  unworthy  of  the  Legacy^  U 
is  revoked.  *—  A  legacy  which  was  good,  and  made  in  due  form, 
might  be  annulled,  although  the  testator  should  make  no  manner 
of  disposition,  either  express  or  tacit,  to  revoke  it,  if  it  should 
happen  that  the  legatee  should  render  himself  unworthy  of  it  by 
any  of  the  causes  explained  in  their  proper  place.^ 

XXVII. 

3697.  Leg'ocies  are  diminished  without  the  Act  of  the  Testa- 
tory  by  the  FcUcidian  Portion. —  Although  the  testamentary  heir  or 

'  L,  8,  Z>.  de  acUm.  vd  trans/,  legat  *  L.  95,  D.  dSi  OMcfiir.  «t  dSsm. 

'  £.  8,  ^  7,  D,  de  adim.  vd  transf.  legat.  See  the  twenty-sixth  article  of  the  second  sec- 
tion of  TettamerUaj  and  the  remark  which  is  there  made  on  it,  and  which  may  be  appUed 
to  the  second  case  of  the  present  article. 

"  See  the  said  causes  in  the  third  section  of  ^Teirs  and  ExeaOm^  in  genend. 
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exeentor  should  pretend  that  the  goods  were  not  sufficient  to 
acquit  the  legacies,  yet  he  is  nevertheless  charged  with  them,  if  be 
accepts  of  the  quality  of  heir  or  executor,  purely  and  simply.  But 
if  he  only  takes  upon  him  this  quality  with  the  benefit  of  an  inven- 
toiy,  he  will  be  accountable  for  the  legacies  only  to  the  value  of 
the  goods  that  shall  remain  after  the  debts  are  paid,  and  moreover 
he  may  deduct  from  them  the  defalcation  which  shaU  be  spoken  of 
under  the  following  title.' 


TITLE    III. 


OP  THE  FALCIDIAK  POBTION. 


3698.  By  the  Falcidian  portion,  which  took  its  name  from  the 
author  or  inventor  thereof,  is  meant  the  fourth  part  of  the  inherit- 
ance which  the  Boman  laws  appropriated  to  the  testamentary 
heirs  or  executors,  reducing  the  legacies  to  three  fourths  of  the 
whole  estate;  so  that  the  testamentary  heir  or  executor  was  to 
have  at  least  one  fourth  part  entire,  and*  the  legacies  could  no  way 
diminish  it  This  law  was  equally  just  both  for  the  interest  ot  the 
testators,  of  the  testamentary  heirs  or  executors,  and  of  tiie  leg- 
atees. For  seeing  the  testators  might  perhaps  overvalue  their 
estates,  or  believe  that  they  had  more  effects  than  really  Ihey  had, 
and  under  this  persuasion  exhaust  their  whole  succession  with  leg- 
acies,  and  so  oblige  their  testamentary  heirs  or  executors  to  rs- 
nounce  their  succession,  rather  than  to  acquit  the  legacies  without 
some  defalcation,  the  interest  which  the  testamentary  heirs  or 
executors  have  therein  is  altogether  evident ;  and  it  is  likewise  the 
interest  of  the  legatees  rather  to  suffer  a  defalcation  of  their  lega- 
cies than  to  lose  them  entirely,  if,  upon  tiie  executor's  relinquish- 
ing the  succession,  the  disorder  in  the  affidrs  of  the  succession 
were  to  be  attended  with  this  consequence. 

3699.  The  use  of  the  Falcidian  portion  relates  only  to  the  dis- 
positions of  such  testators,  whose  estates  are  situated  in  the  prov- 
inces which  are  governed  by  the  written  law.  For  with  respect 
to  estates  situated  in  the  customs,  seeing  the  said  customs  do  reg- 

*  SeeUiflfoUowingtide,aad,ilislorBUrfor£k«ii<orii^ 
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date  what  share  of  the  estate  ought  to  remain  to  the  heirs  at  law, 
and  what  ir  left  to  the  disposition  of  the  testator,  the  reduction  of 
legacies  is  differently  regulated  by  the  respective  bounds  which 
each  custom  has  set  thereto. 


SECTION    I. 

of  the  use  of  the  falcidian  portion,  and  wherein  it 

consists. 

Art.  L 

3700.  7%e  Legacies  cannot  exceed  Three  Fourth-Parts  of  the 
Goods.  —  The  Falcidian  portion  is  the  fourth  part  which  the  exec- 
utor may  retain  of  the  goods  of  the  succession,  when  the  legacies 
exceed  the  three  fourth-parts.* 

IL 

3701.  All  ^  Debts  are  to  be  paid  before  the  Legacies^  atul  evem 
preferably  to  the  Falcidian  Portion  due  to  the  Executor.  —  The 
fourth  part,  which  the  executor  ought  to  have,  is  taken  out  of  all 
the  goods  in  general,  but  the  goods  are  understood  to  be  only  such 
as  remain  after  the  debts  are  paid.  Thus,  the  executor  retains  in 
the  first  place  the  fond  that  is  necessary  for  paying  the  debts,  and 
in  the  next  place  his  own  fourth  part  for  the  Falcidian  portion  oat 
of  what  remains  clear.^  And  we  must  reckon  in  the  number  of 
debts,  that  which  appears  to  be  due  to  the  executor,  if  he  was  a 
creditor  of  the  deceased,  of  what  nature  soever  the  debt  were,  even 
although  it  were  a  legacy  or  a  fiduciary  bequest  which  had  been 
left  to  the  deceased  in  trust  for  liim.  So  that  if,  for  example,  a 
father  to  whom  a  legacy  had  been  left  in  trust  for  bis  children, 
with  liberty  to  him  to  choose  which  of  them  he  would  give  it  to, 
had  left  it  to  them  all,  instituting  them  heirs  or  executors  In  equal 
portions,  and  had  bequeathed  so  many  legacies  as  to  give  occa- 
sion to  deduct  the  Falcidian  portion,  every  one  of  his  cbildrvn,  in 
computing  his  own  Falcidian  portion,  might  deduct  his  share  of 
the  legacy  left  in  trust  to  the  father  for  his  use,  as  a  debt  due  to 
Jhim.     For  although  the  father  had  the  liberty  of  choosing  any 


*  L,  h  D.  ad  leg,  fble. 

^  L.66,I>.iHf^.iPiife.;— ^89,i  ltD.d$mh*$igitif; 
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one  of  them  to  give  it  to,  yet  his  failing  to  make  the  choice  ren- 
dered him  debtor  to  them  all  for  what  he  was  obliged  to  restore.® 

IIL 

3702.  And  Kkeurise  the  Funeral  Expenses.  —  It  is  necessary  also 
to  deduct  out  of  the  goods  the  funeral  expenses,  which  are  pre- 
ferred not  only  before  legacies,  but  even  before  the  debts,  although 
there  should  not  be  effects  enough  in  the  succession  to  satisfy  all 
the  creditors.  And  this  expense  ought  to  be  moderated  so  as  not 
to  exceed  what  is  necessary.^ 

IV. 

3703.  The  Executor  has  not  the  Falddian  Portion  vnless  he  make 
an  Liventory* —  The  executor  cannot  demand  the  Falddian  portion 
if  he  has  not  claimed  the  benefit  of  an  inventory,  and  does  not 
make  it  appear,  by  an  inventory  made  in  due  form,  that  the  goods 
are  not  sufficient  to  satisfy  all  the  charges.  But  the  executor  who 
takes  upon  him  that  office  purely  and  simply,  without  daiming 
the  benefit  of  an  inventory,  cannot  pretend  to  the  Falddian  portion, 
fdthough  it  were  true  that  the  goods  were  not  sufficient  to  answer 
all  the  charges.* 

V. 

3704.  J%e  Heir  at  Law  has  Right  to  the  Falddian  Portion.— 
Although  the  Falddian  portion  seems  only  to  belong  to  executors 
or  testamentary  heirs,  yet  seeing  legades  may  be  left  by  a  codicil 
without  naming  any  executor,  and  that  in  this  case  the  heir  at  law 
is  bound  to  pay  the  legades,  he  has  also  right  to  the  Falddian  por- 
tion. For  the  succession  is  as  much  due  to  him  as  to  any  pther 
who  might  be  instituted  heir  or  executor  by  a  testament.' 

VL 

3705.  All  Dispositions  made  in  View  of  Death  are  subject  to 
the  Falddian  Portion. — All  the  kinds  of  dispositions  that  are 
made  in  view  of  death,  such  as  legades,  fidndary  bequests,  gifts 
in  consideration  of  death,  whether  they  be  made  by  a  testament 
or  by  other  acts,  are  subject  to  the  Falddian  portion ;'  unless  they 

«  L.  6,  C.  ad  kg.  Fak.,"-l  54,  D.  ad  leg.  Faie. 

^  ^  3,  Inst,  de leg.  Falcs^l  pemJt.  D.  de  reUg.;^L  l,^  uttD.ad  kg.  Fale.    See  the 
derenth  section  of  Bein  and  ExeeuUm  in  general^ 
*  Nrv.  1,  e.  2;— (/.  c  2,  ^  2.    See  the  tenih  aitlcle. 
^  L.  IS,  D.  ad  kg.  Falc.  8  L.  77,^  I,  D.dekgat.  2. 
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be  excepted  from  it,  parsaant  to  the  roles  which  shall  be  ezpbdiied 
in  the  last  two  sectioiis  of  this  title. 

VIL 

3706.  The  Faleidian  PartUm  is  taken  out  of  ike  Goods  whick  art 
foimd  tn  the  Succeesum  at  ike  Time  of  ike  TesUUof's  Deaik —  The 
fourth  party  which  the  heir  or  executor  ought  to  have  for  the  Fal- 
eidian portion,  is  computed  according  to  the  value  of  the  goods  of 
the  inheritance  at  the  time  of  the  testator's  death.  For  as  it  is  at 
that  time  that  the  succession  is  open,  so  the  same  consists  in  "what 
effects  are  found  to  belong  to  it  at  that  time ;  ^  and  the  fruits  and 
revenues  of  the  time  subsequent  to  the  testator's  death  cannot 
augment  the  fund  for  the  legaciesi  nor  be  reckoned  to  the  executor 
as  a  part  of  his  fourth  which  he  ought  to  have  for  the  Faleidian 
portion,  the  revenues  or  income  wh&ttoi  ought  to  belong  to  him.^ 

vm 

3707.  The  Qoods  are  vakned  according'  to  whai  they  are  worth  at 
that  3%9ie.—-  Seeing  the  Faleidian  portion  falls  due  to  the  beir  or 
executor  at  the  moment  oi  the  testatoi's  death,  and  that  it  is  taken 
out  of  all  the  goods  that  are  found  at  that  time  in  the  inheritance, 
the  goods  ought  to  be  estimated  on  the  foot  of  what  they  might 
be  worth  at  that  time,  whether  the  valuation  be  made  by  mntuai 
consent  of  the  executor  and  the  legatees,  or  by  order  of  the  Judge.' 
And  in  making  the  estimate  <^  the  lands,  regard  ought  to  be  had 
to  what  they  may  be  worth  the  more  because  there  were  fruits  on 
the  ground  ready  to  be  cut  down  in  harvest-time,  soon  after  the 
testator's  death.^ 

IX. 

3708.  The  Losses  qf  the  Chads  fall  upon  the  Executor,  if  he  ac- 
cepts purely  and  simply.  —  When  the  executor  accepts  the  snoces* 
sion  purely  and  simply,  all  the  losses  and  diminutions  of  the 
goods  of  the  inheritance,  and  even  those  which  may  happen 
by  mere  casualty,  will  fall  upon  him,  and  the  legatees  wiU  not 
thereby  suffer  any  diminution  of  their  legacies ;  unless  they  had 

1>  X.  56,  D.  Off .  %r.  iWe.    See  the  foUowing  artide. 
'  L.  15,  ^  6,  inf.  tod, 

>  See  the  Ant  of  the  texts  cited  on  the  preceding  article,  and  that  dted  on  the  tendli 
article. 
"  L,9^D,adhg.  Fale, 
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given  occasion  to  those  losses  by  some  fault  which  might  be  laid 
to  their  charge.'^ 


3709.  D^erence  between  the  Heir  or  BsneciOor  uriih  the  Benefit 
of  cm  tMentory^  and  him  who  hath  not  that  Benefit.  —  Althongh 
the  heir  or  execator  does  not  accept  the  inheritance  simjrfy,  bnt 
with  the  benefit  of  an  inventory,  yet  the  losses  and  diminntions 
of  the  goods  will  affect  him  in  that  quality.  For  by  the  goods  of 
the  inheritance  are  understood  those  that  are  found  in  it  at  the 
time  of  the  testator's  death,  which  lays  the  succession  open,  as  has 
been  said  in  the  seventh  article.  But  there  is  this  difference  be- 
tween the  heir  or  executor  wiili  the  benefit  of  an  inventory,  and  ium 
who  has  taken  that  character  purely  and  simply,  without  the  said 
benefit,  that  whereas  this  last  has  noway  to  defend  himself  against 
the  losses  which  fall  upon  him  inevitably,  the  beneficiary  heir  or 
executor  is  stiU  at  liberty  to  renounce  the  inheritance,  he  giving 
an  account  of  what  be  has  received ;  and  if  he  does  renounce,  the 
changes  that  have  happened  since  the  death  of  ihe  testator  will 
affect  only  the  creditors  and  legatees.  But  the  disorder  of  affairs 
that  would  ensue  upon  his  renunciation  may  induce  the  legatees 
to  bear  a  part  of  the  losses,  and  to  compound  with  the  heir  or  ex- 
ecator; and  in  this  case  the  diminution  of  the  legacies  and  the 
Fakidian  portion  are  regulated  among  them  by  common  consent, 
according  as  they  can  agree  the  matter.* 

XL 

3710.  The  Eetimate  made  bp  the  Testator  does  not  regtUate  the  Fal' 
cxdian  Portion.  —  If  the  testator  had  made  an  estimation  either  of 
all  his  goods,  or  of  a  part  them,  either  in  his  testament,  or  by  some 
other  disposition,  neither  the  testamentary  heir  on  his  part,  nor  the 
legatees  on  their  part,  would  be  obliged  to  regulate  their  rights  upon 
that  foot,  if  the  estimate  made  by  the  testator  were  either  above  or 
under  the  true  value  of  the  things  at  the  time  of  the  testator's  death. 
For  as  it  is  justice  tiiat  does  assign  to  them  their  portions,  so  it  is 
the  truth  of  the  value  of  the  goods  that  ought  to  regulate  them.' 

^  L.^^D.odleg,Faic.  8m  the  tenth«rtid«orthefint  flectioBof  JSiUryoiitf  £zcatfora 
ingeneraL 

"  L.  73,  D.  ad  leg,  Fak,  As  to  what  is  said  in  this  text  concerning  ihe  profits  which 
ttgment  the  goods  of  the  inheritance,  see  the  fifteenth  article. 

P  L.  15,  S  uft.  D. ailtg.  Fak.;— I.  tS^S\,wd. 
VOL.  II.  60 


580  VBB  OITII.  liAW.  [PAKT  II.  BOOK  IT. 

xn. 

3711.  'I%e  VakuxtUm  of  the  Goods  aught  to  be  made  with  ike 
Einiawledge  of  all  the  Legatees.  —  If  it  be  necessary  to  make  an 
estimate  of  the  goods^  in  order  to  regulate  the  Falcidian  portion 
between  the  execator  and  the  legatees,  the  valoation  ought  to  be 
made  with  the  knowledge  oi  all  the  parties  concerned,  whether  it 
be  made  by  order  of  conrt,  or  by  the  mntoal  consent  of  parties; 
and  even  at  the  instance  of  any  one  single  legatee  who  should  de- 
mand it  only  for  a  small  l^acy.  But  if  the  estimation  were  made 
only  with  the  knowledge  of  some  of  them,  it  would  be  of  no  force 
to  bind  the  others  who  should  refuse  to  agree  to  it  And  the  ex- 
ecutor may  likewise  call  the  creditors,  in  order  to  satisfy  th^n  how 
much  the  goods  are  lessened  by  the  debts  owing  to  them,  and  also 
to  settle  with  them  the  value  of  the  goods,  in  case  they  are  willing 
to  take  any  of  them  in  payment  of  what  is  due  to  them.* 

XIIL 

3712.  Brecauiwf^foriheFakidiai^PMiUmm^  to  Goods 
that  are  uncertain.  —  If  among  the  goods  of  the  inheritance  tiieie 
were  any  of  such  a  nature  as  that  it  were  uncertain  whether  they 
ought  to  be  reckoned  in  settling  the  Falcidian  portion ;  as,  for  ex- 
ample, if  there  were  a  lawsuit  depending  touching  the  property  of 
some  lands,  or  for  a  certain  debt ;  or  if  it  should  depend  on  the 
event  of  some  condition,  whether  a  certain  land  or  tenement^  or  a 
certain  right,  should  or  should  not  be  part  of  the  inheritance; 
these  sorts  of  goods  would  not  be  reckoned  as  present  goods,  in 
order  to  regulate  the  fund  for  the  legacies,  and  the  proportion  of 
the  Falddian  portion ;  (of  these  pretensions  might  prove  vain  and 
fruitless.  But  the  Falcidian  pcnrtton  would  be  settled  on  the  foot 
of  the  present  goods.  And  as  to  those  pretensions,  the  executor 
and  the  legatees  would  adjust  among  themselves  the  security  that 
might  be  found  necessary  for  doing  justice  to  each  other,  accord- 
ing as  the  expectation  of  the  event  and  the  dicumstances  might 
require.  Thus,  the  executor,  who  would  not  be  bound  to  compre- 
hend these  uncertain  goods  in  the  computation  of  those  of  the  in- 
heritance, would  oblige  himself,  in  case  they  should  remain  in  the 
inheritance,  to  augment  the  legacies  proportionably.  And  if  some 
particular  considerations  had  induced  him  to  acquit  all  the  lega- 
cies, or  some  of  them,  on  the  foot  of  the  augmentation  which 

1 JL  1, 4  6,  Z>.  «i  cmphaq.  per  kg»  Mc  tte.  kg. 
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these  goods  in  dispute  would  make  to  the  legacies,  if  in  the  event 
they  should  be  found  to  be  part  of  the  inheritance,  the  legatees 
would  oblige  themselves  to  restore,  in  case  these  goods  should  ap- 
pear not  to  belong  to  the  inheritance,  what  they  may  have  received 
on  that  account :  and  they  might  likewise  settle  among  themselves, 
under  some  penalty,  an  estimation  of  the  said  r^hts,  such  as  they 
are,  at  a  certain  price,  balancing  the  hazard  of  ihe  loss  or  profit 
which  might  accrue  by  the  event  eitiier  to  the  executor  or  to  the 
legatees*' 

XIV. 

3713.  T^e  Diminutions  of  the  Outrges^  and  the  New  Fkmds^  du 
mimsh  the  Fdlcidian  Portion.  —  If  there  were  charges  of  the  in- 
heritance which  should  happen  to  cease,  such  as  debts  said  to  be 
owing  by  the  deceased  which  shall  appear  to  be  paid,  legacies^ 
which  are  afterwards  annulled,  or  by  the  means  of  other  causes 
there  were  any  fund  of  goods  of  the  inheritance  which  should 
come  to  the  executor,  at  what  time  soever  the  same  should  accrue 
to  him,  whether  at  the  time  of  the  testator's  death,  or  a  long 
time  after ;  all  these  sorts  of  profits  accruing  to  him  by  reason  of 
his  quality  of  executor,  they  would  augment  the  fund  for  the  lega- 
cies, and  would  diminish  the  share  which  he  was  to  have  had  out 
of  the  legacies  for  his  Falddian  portion.* 

XV. 

3714.  Gh}od8  discovered  after  setUing  the  Fdleidian  Portion  di^ 
minish  U.  —  If  after  liquidating  the  Falddian  portion,  and  paying 
off  the  legatees,  the  executor  having  retained  in  his  hands  what 
was  to  be  deducted  from  the  legacies,  there  happened  to  be  discov- 
ered some  goods  of  the  inheritance  which  were  unknown  to  the 
legatees ;  as  if  there  had  fallen  to  tiie  testator  in  his  lifetime  an  in- 
heritance of  an  absent  person,  whose  death  he  knew  nothing  of; 
this  event,  which  would  augment  the  goods,  would  likewise  cause 
a  proportionable  revocation  to  be  made  of  what  had  been  taken 
off  from  the  legades ;  and  the  legatees  might  demand  from  the 
executor  the  share  that  ought  to  come  to  them  of  these  goods 
which  have  been  newly  discovered :  and  this  would  undoubtedly 

'  L.  73,  ^IfD.ad  leg.  Fak.  ;—l  63, 0oi.  See  the  fourth  article  of  the  second  section. 
See  the  latter  end  of  the  tenth  artide  of  this  section. 

*  L.  l\,  D.  ad  leg,  Fak.  See  the  following  article.  L.50,D,adhg.Fak.!—l5\,eo(Li 
-/.52»f  1,«mI. 
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be  still  more  reasonable,  if  they  were  goods  which  the  execotor 
had  indastricasly  concealed  from  the  knowledge  of  the  legatees.* 
Bat  we  ought  not  to  reckon  as  an  angmentation  of  the  goods  of 
the  inheritance,  that  which  may  arise  from  the  fraits  and  other 
profits  of  the  goods  of  the  decsrased ;  as  if  a  herd  of  cattle  had  in- 
creased in  nnmber :  for  these  profits,  and  all  the  fruits  and  lefe* 
noes,  belong  to  the  execator,*  except  those  which  may  have  pro- 
ceeded from  tiie  things  bequeathed,  and  which  far  tiie  same  leasoa 
wonld  belong  to  the  legatees,  according  to  the  roles  explained  ia 
the  eighth  section. 

XVL 

3715.  Jff'the  7[%ing  bequeaiked  camat  he  divided,  ike  Paleidim 
PMion  is  regulated  Ay  Eetimaium.  —  Althongh  the  Falcidian 
portion  diminishes  the  legacies,  and  takes  off  something  from 
every  one  of  them,  and  if  they  consist  in  sums  of  money,  grain, 
liquors,  and  other  things,  out  of  which  it  may  be  easy  to  take  a 
part  for  the  Falcidian  portion,  one  may  retain  it  out  of  the  thing 
itself;  yet  if,  on  the  contrary,  it  be  of  soch  a  nature  that  it  cannot 
be  divided,  as  a  horse,  a  diamond,  a  service,  the  bnilding  of  some 
edifice,  and  others  of  the  like  kind,  the  Falddiaa  portion  whereof 
cannot  be  taken  out  of  the  things  themselves,  the  matter  is  adjnsU 
ed  by  estimation,  whether  it  be  that  the  executor  gives  to  the  1^- 
atee  the  value  of  what  his  legacy  may  amount  to,  or  that  the  leg- 
atee gives  back  to  the  executor  the  value  of  what  he  was  to  have 
out  of  the  legacy  for  his  Falcidian  portion.  And  if  several  execu- 
tors were  charged  with  a  legacy  of  a  thing  tiiat  coaU  not  be  di- 
vided,  such  as  that  of  some  wcnrk  or  building,  although  the  natrcre 
of  the  legacy  would  make  every  one  of  the  execotots  answeraUe 
for  the  whole  legacy,  because  of  its  indivisibility,  yet  every  one  of 
them  might  acquit  himself  by  offering  his  ^are  of  the  jmce  of  the 
work  or  building,  deducting  only  what  he  ought  to  retain  for  hia 
Falcidian  portion.' 

t  This  I*  ft  eoQMqsflSoe  of  tlw  |>rwedlsg  srtide:  for  the  inkefttiaee  oompralMadB  tB 
the  goods  that  may  accraa  to  the  executor  in  that  qnalitf,  at  what  time  soever  tliey 
come  to  be  known,  and  at  what  time  soever  he  accepts  the  inheritance ;  because  his  accept- 
ance of  the  inheritance  hath  lliis  effbct,  that  it  makes  him  to  be  considered  as  if  b«  bad 
succeeded  from  the  moment  of  the  testator's  death,  and  as  having  had  from  that  insunft 
his  right  to  all  the  goods  of  the  inheritance.  See  the  fifteenth  article  of  the  first  sectian, 
and  the  fifth  article  of  the  second  section,  of  Bun  tmd  Etmvimt  in  general. 

"  See  the  text  cited  on  the  tenth  article. 

'  L.  80,  ^«1|  Z>.  ad  leg,  Faidd,    See  the  ninth  section  of  Bein  and Extcyitn  in  geneimL 
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SECTION    II. 

OF   THB   DISPOSITIONS   THAT   ARE   SUBJECT    TO    THE    FALCIDIAN 

PORTION. 

Art.  I. 

3716.  The  FalcidUm  Portion  ceases  in  certain  Cases.  —  The  Fal- 
(ddian  portion  ceases  in  divers  cases,  whether  it  be  on  account  of 
obstacles  that  are  on  the  part  of  him  who  claims  it,  which  shall  be 
explained  in  the  following  section ;  or  by  reason  of  other  causes 
which  make  it  to  cease,  which  shall  be  treated  of  in  the  fourth 
section.  And  theie  are  some  dispositions,  of  which  it  may  be 
doubted  whetiier  the  Falcidian  portion  be  due  out  of  them  or  not, 
which  shall  be  the  subject-matter  of  the  rules  that  follow.* 

II. 

3717.  The  Favor  of  the  Legacy  or  of  the  Legatee  does  not  hinder 
the  Falcidian  Portion.  —  The  favorableness  of  the  legacies  doth 
not  exempt  them  from  being  subject  to  the  Falcidian  portion ; 
whether  it  be  that  the  favor  respects  the  quality  of  the  legatee,  even 
although  it  were  a  legacy  left  to  the  prince,^  or  that  it  respects  the 
use  of  the  legacy  itself,  as  if  it  were  a  legacy  for  alimony.^ 

Remarks  on  the  Preceding  Article. 

3718.  We  have  not  set  down  in  this  rule  the  exception  that  is 
made  to  it  by  the  greatest  part  of  the  interpreters,  in  favor  of  leg^ 
acies  to  pious  uses,  which  they  conceive  to  be  exempted  from  the 
Falcidian  portion  by  the  disposition  of  the  hundred  and  thirty-first 
novel  of  Justinian,  chap.  12,  for  it  does  not  seem  to  bear  that 
sense.  And  the  most  learned  of  the  interpreters  have  been  of  this 
mind ;  and  their  judgment  in  this  matter  may  be  founded  on  two 
considerations  which  result  from  the  words  of  this  noveL  One  is, 
that  the  words  seem  to  relate  only  to  the  testamentary  heir  who  is 
backward  in  acquitting  the  legacies  left  to  pious  uses:  and  the 
other  is,  that  there  is  nothing  in  this  law  which  lays  it  down  as  a 
general  rule,  that  legades.  to  pious  uses  are  not  subject  to  the 
Falcidian  portion,  as  would  have  been  necessary  in  order  to  abol« 

*  See  the  places  quoted  in  this  article. 
^  X.4,  C.adleg.Fak. 
«  L.  89,  D.adUg.  Fcddd. 

50* 


594  THB   CIVIL    UAW.  [?ABT  IK  BOOK  F?. 

ish  the  ancient  law  which  subjected  this  sort  of  legacies  to  it;* 
which  Justinian  himself  seems  to  have  presupposed  in  a  law,^ 
where,  speaking  of  the  precaution  used  by  some  testators,  who,  in 
order  to  avoid  the  deduction  of  the  Falcidian  portion  out  of  their 
legacies  to  captives,  instituted  them  their  heirs  or  executors,  he 
explains  himself  in  these  terms :  Si  guts  ad  decUnandam  legent  Fal- 
cidiam^  cum  desiderat  totam  swim  substantiam  pro  redemptione  cap- 

tivorum  relinquere^  eos  ipsos  captives  scripserU  luederes si  emm 

propter  hoc  a  speciali  Juerede  recessum  est^  tU  nan  Falcidue  ratio  in- 
ducaiur^  Sfc,  If  the  Falcidian  portion  had  not  been  due  out  of  leg- 
acies to  pious  uses,  it  would  have  been  nowise  necessary  to  in- 
stitute the  captives  heirs  or  executors  in  order  to  avoid  it.  To 
which  we  may  add,  that  the  same  en^peror,  in  his  first  novel,  at 
the  end  of  the  second  chapter,  ordaining  that  the  Falcidian  portion 
shall  take  place  if  the  testator  hath  not  expressly  forbidden  it,  adds 
for  a  reason,  that  it  may  so  happen  that  there  are  in  his  testament 
legacies  to  pious  uses,  which  would  make  this  prohibition  of  the 
testator's  favorable,  forsan  etiam  qtuedam  juste  et  pie  relinquenti. 
Which  would  not  be  a  reason  for  favoring  the  express  prohibition 
of  the  Falcidian  portion,  if  it  had  not  taken  place  in  legacies  to 
pious  uses ;  seeing  in  this  case  this  prohibition  would  be  super- 
fluous. But  if  in  the  hundred  and  thirty-first  novel  he  had  in- 
tended to  establish  it  as  a  rule,  that  pious  legacies  should  not  be 
subject  to  the  Falcidian  portion,  he  would  have  explained  it  in  such 
a  manner  as  to  make  it  to  be  understood ;  whereas  his  expression 
marks,  on  the  contrary,  that  he  restrains  his  disposition  to  the  case 
of  a  testamentary  heir  who  refuses  to  acquit  the  legacies  to  pious 
uses,  and  who  says  that  there  are  not  effects  sufficient  to  do  it 
Si  autem  hceres  qtue  ad  pias  causas  relicta  sunt  non  impleveritj  di- 
cens  relictam  sibi  substantiam  non  sufficere  ad  ista;  prtBcipimuSy 
omni  Falddia  vacante  quidquid  invenitur  in  tali  substantia  prqficere 
provisions  sanctissimi  locorum  episcopi  ad  causas  quibus  relictum 
est.    These  are  the  words  of  this  novel,  which  seem  to  intimate 

*  Ad  mnnicipiA  quoqne  legata»  Tel  etum  qii»  Deo  relinqaimtiir,  lex  Falddia  pertinet. 
Z.  1,4  5,  D.  ad  leg.  FalcitL 

One  of  the  most  learned  interpreters,  who  is  of  the  nninber  of  those  who  understand 
this  novel  of  the  testamentary  heir  who  is  backward  in  paying  the  legacies  to  pioos  nses^ 
has  been  of  opinion,  that  in  this  first  law,  ^  b^adleg.  Falcid.^  instead  of  these  words,  vd 
etiam  ea,  we  oaght  to  read,  non  etiam  ea.  It  is  on  the  third  section  of  the  third  title  of  the 
fourth  book  of  the  Sentences  of  PouIub  that  he  hath  made  this  remark.  But  as  to  tiiia 
novel,  this  author  is  of  the  sentiment  which  we  have  just  now  explained. 

**  A.  49,  C.  tie  tjMC,  ft  rkr. 
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that  the  motive  of  this  law  was  not  to  make  a  rule  of  it  for  dis- 
charging pious  legacies  from  the  Falcidian  portion,  but  only  to  re- 
press the  infidelity  or  delays  of  executors ;  which  would  seem  to 
have  no  manner  of  relation  to  the  cases  where  nothing  can  be  im- 
puted to  the  executor.     It  is  true,  that,  if  these  words  are  not 
express  enough  to  gather  from  them  that  Justinian  had  made  a 
general  rule  to  exempt  legacies  to  pious  uses  from  the  Falcidian 
portion,  so  neither  are  they  clear  enough,  nor  express  enough,  to 
show  that  his  intention  was  to  take  away  the  benefit  of  the  Fal- 
cidian portion  out  of  pious  legacies  only  from  the  executor  who  is 
backward  in  acquitting  them ;  seeing  he  speaks  of  an  heir  or  ex- 
ecutor who  alleges  only  for  an  excuse  of  his  delay,  that  there  were 
not  goods  sufficient  to  satisfy  them,  which  would  be  a  lawful  ex- 
cuse enough  if  the  heir  or  executor  could  retain  the  Falcidian  por- 
tion out  of  legacies  to  pious  uses ;  and  yet  Justinian  will  not  al- 
low this  excuse  to  be  received.     So  that  one  might  think  that  in 
his  judgment  it  was  none ;  and  that  perhaps  he  intended,  that, 
notwithstanding  this  excuse,  the  legacies  to  pious  uses  should  be 
acquitted  without  any  defalcation.     It  is  without  doubt  the  ob- 
scurity and  uncertainty  that  exist  in  these  words  of  this  novel 
that  have  divided  the  interpreters ;  and  it  is  likewise  that  which 
hath  obliged  us  to  make  here  this  remark,  in  order  to  give  a  rea- 
son why  we  have  set  down  no  rule  for  the  Falcidian  portion  in 
legacies  to  pious  uses ;  because  we  had  no  right  to  determine  a 
difficulty  of  this  nature,  and  we  ought  not  to  give  any  thing 
for  a  rule  but  that  which  hath  the  character  of  a  perfect  certainty, 
or  the  authority  of  a  precise  law.     But  it  were  to  be  wished  that 
some  regulation  were  made  touching  this  difficulty. 

IIL 

3719.  HbtD  the  Falcidian  Portion  is  regulated  when  there  are 
Conditional  Legacies,  —  If  the  effect  of  a  legacy  depends  on  a  con- 
dition, which  is  not  come  to  pass  when  the  executor  and  the  leg- 
atees settle  the  Falcidian  portion,  it  being  then  uncertain  whether 
the  legacy  will  be  due,  or  whether  it  will  be  void,  this  uncertainty 
obliges  the  executor,  and  the  legatees  whose  legacies  are  pure  and 
simple,  to  fall  upon  some  expedient  for  doing  mutual  justice  to 
one  another,  according  to  the  event  which  the  conditional  legacy 
shall  have.  And  since,  if,  the  condition  being  accomplished,  the 
legacy  should  appear  to  be  due,  the  other  legacies  would  be  di- 
niinished  in  proportion,  and  it  would  not  be  just  that  before  this 
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event  these  legacies  should  be  either  suspended  or  diminished; 
the  proper  expedient  to  be  taken  is,  that  the  executor  should  with- 
out delay  acquit  the  legacies  that  are  pure  and  simple,  and  that 
the  legatees  who  receive  payment  of  their  legacies  should  oblige 
themselves,  and  give  security,  if  it  is  thought  necessary,  both  to  the 
executor,  and  to  the  legatee  whose  legacy  is  conditional,  that,  if  the 
condition  shall  come  to  pass,  they  will  restore  what  ought  to  be 
deducted  out  of  their  legacies  towards  the  payment  of  this  condi- 
tional  legacy.^ 

IV. 

3720.  A  Legacy  of  a  Service  is  subfect  to  the  Falcidiam  Ihrtitm, 
—  The  legacy  of  a  service,  which  the  testator  had  appointed  to  be 
taken  either  out  of  a  house,  or  some  other  tenement,  belonging  to 
the  inheritance  or  to  the  executor,  is  subject  to  the  Falcidian  por* 
tion.  For  the  service  is  an  inconvenience,  which  lessens  the  value 
of  the  house  or  tenement  that  is  subjected  to  it,  and  which  may  be 
estimated  at  a  certain  price.    Thus,  this  legacy  contributes  as  well 

^  Is  cni  fideicommissam  Bolritnr,  sicat  is  cni  legatam  est,  satisdare  debet  qaod  amplios 
ceperit  quam  per  legem  Falcidiam  ei  licnerit,  reddi :  Velati  com  propter  conditioiiein  alio- 
ram  fideicommisaoram  rel  legatonim  legU  Falddi»  causa  pendabit.  L.  31,  D.  ad  Ug. 
Faldd, 

Si  propter  ea  qnn  tab  conditione  legata  sunt  pendet  legis  FalddisB  ratio,  pnesenti  dk 
data  non  tota  vindicabtintar.    L.  53,  eod. 

Sed  et  si  legata  qnndam  pure,  qnaedam  sub  conditione  relicta  effidant,  nt,  ezisteiite 
conditione,  lex  Falddia  locum  habeat:  pure  legata  cum  cantione  nddnntur.  Quo  ctso 
magis  in  nsu  est,  solvi  qnidem  pure  legata,  perinde  ac  si  nulla  alia  sub  conditione  legata 
fuissent.  Cayerc  antem  Icgatarios  debore  ex  eyentn  conditionis  quod  amplius  accepu- 
sent  rcddttum  iri.    L.  73,  S  2,  eod, 

Cantionibus  eiigo  melius  res  temperabitnr.    /^  45,  4  I,  eod, 

Interdum  omnimodo  neccssarinm  est  solidnm  solvi  legatario,  interposita  sdpnlatioDe, 
qnanto  amplius  quam  per  legem  Falcidiam  ceperit  reddi.  Veluti  si  quss  a  pnpillo  legati 
sint  non  excedant  modum  legis  Falcidiss :  vercmur  autem  ne  impubere  eo  mortno  alia  le- 
gata inveniantur,  qnm  contributione  facta  excedant  dodrantem.  Idem  didtnr,  et  si  prrn- 
cipali  testamento  qnsedam  sub  conditione  legata  sunt,  quae  an  debeantur  incertnm  est:  et 
idco  si  hesres  sine  judice  solvere  paratus  sit,  prospiciet  sibi  per  banc  stipulationem.  JL  I, 
412,  eod.    See  tbe  thirteenth  article  of  the  first  section. 

It  may  be  remarked  on  the  second  of  the  texts  dted  on  this  article,  that  instead  of  diese 
words,  non  toki^  some  authors  have  thought  that  we  ought  to  read  loaiefi  Ma ;  and  their 
criticism  or  conjecture  seems  to  be  pretty  well  grounded.  For  it  would  not  be  just  that, 
for  a  legacy  which  may  perhaps  never  be  due,  the  legatees  should  suiFer  a  defalcation  of 
their  legacies.  But  if  this  is  no  error  of  the  transcribers,  and  there  wore  really  in  the 
original  the  words  non  iota,  it  would  be  necessary  to  understand  this  rule  of  the  cases  in 
which  the  condition  could  not  admit  of  any  long  delay.  For  if  it  were  but  for  a  short 
time  that  the  event  was  to  be  expected,  the  executor  might  retain  the  proportions  of  those 
legatees  who  would  not  wait  for  the  event,  obliging  himself  to  pay  them  their  whole  Icga* 
cies  in  case  the  conditional  legades  should  have  no  effect 
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as  other  legacies,  according  as  it  may  be  estimated :  and  the  lega- 
tee ought  to  restore  to  the  executor  the  share  of  the  said  estima- 
tion that  shall  be  necessary  for  making  up  the  Falcidian  portion.* 

V. 

3721.  37ie  LegcLcy  of  the  Payment  beforeha/nd  of  a  Debt  that  is 
due  ai  a  certain  Term,  or  on  a  certain  Condition,  is  subject  to  the 
Falcidian  Portion^  —  If  a  testator  who  owed  a  sum  of  money,  or 
other  thing,  the  payment  or  delivery  of  which  was  to  be  made  only 
some  time  after  death,  or  which  was  due  only  upon  a  condition 
that  was  not  yet  come  to  pass,  had  ordered  by  his  testament  that 
the  said  delivery  or  payment  should  be  made  after  his  death  to  this 
creditor,  without  waiting  for  the  term  fixed  for  the  payment  or  de- 
livery, or  the  event  of  the  condition ;  it  would  be  a  legacy  subject  to 
the  Falcidian  portion,  according  to  the  estimation  of  the  advantage 
which  would  redound  to  the  legatee  from  this  legacy,  whether  it 
w^ere  on  account  of  the  paying  beforehand  a  debt  that  was  due 
only  at  a  certain  term,  which  would  consist  in  the  interest  of  the 
money  from  the  time  of  the  testator's  death  to  the  time  of  the 
term,  or  because  of  the  assurance  of  the  conditional  debt  which 
might  happen  not  to  be  due  by  the  event ;  and  this  would  amount 
to  the  value  of  the  debt,  if  the  condition  on  which  it  was  due 
should  not  come  to  pass.' 

VL 

3722.  T%e  Legacy  of  a  Debt  which  the  Debtor  is  not  able  to  pay 
is  not  reckoned  in  the  Computation  of  the  Falcidian  Portion. —  If  the 
creditor  of  an  insolvent  debtor  had  bequeathed  his  debt  to  a  third 
person,  this  legacy  would  not  be  comprehended  in  the  number  of 
those  which  are  subject  to  the  Falcidian  portion.  For  as  this 
desperate  debt  would  not  be  reckoned  as  part  of  the  goods,  so  like- 
wise this  legacy  would  be  no  diminution  of  them.  But  if  the  tes- 
tator had  bequeathed  this  debt  to  the  debtor  himself,  seeing  this 
debtor  might  afterwards  become  solvent,  one  would  take  the  precau- 
tions explained  in  the  third  article  touching  conditional  legacies.' 

Remarks  on  the  Prbcbdino  Article. 

3723.  We  have  thought  proper  to  give  to  the  text  cited  the  sense 
that  is  explained  in  the  article.     For  as  it  would  be  unjust  to 

•  L,  7,  D.  ad  leg.  Faldd,  '  X.  1,  §  10,  D.adl^.  Faldd. 

S  jL  22, 4  pen.  et  uiL  D.  ad  leg.  FaJad, 
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reckon  this  debt  among  the  goods  of  the  inheritance,  so  it  would 
not  be  equitable  that  the  other  legatees,  who  would  reap  no  piofit 
by  it,  should  suffer  a  defalcation  of  their  legacies  npon  acGoant  of 
this  legacy,  which  would  be  no  diminution  of  the  goods  'witii  wiaxk 
the  executor  would  be  chargeable  for  payment  of  their  legacies; 
and  the  executor,  reaping  in  this  manner  the  advantage  of  the 
deduction  from  their  legacies,  should  have  more  than  his  Palddkn 
portion  of  the  effective  goods  with  which  he  would  be  chazgei 
And  although  it  be  true  that  this  legacy  would  be  usefrd  to  the 
debtor  himself,  and  that,  as  is  mentioned  in  the  text,  he  would  r- 
ceive  this  effect  of  the  testator's  liberality,  that  be  Txrould  be  ac- 
quitted of  the  debt,  and  that  thus  it  would  be  in  reality  a  legacj; 
yet  the  Falcidian  portion  is  not  granted  to  the  executor  in  consid- 
eration of  the  profit  which  the  legatees  make  of  their  legacies,  but 
only  because  of  the  diminution  which  the  inheritance  sofieis  by 
the  legacies. 

VII. 

3724.  Three  Saris  of  Cases  to  be  regulated  for  the  FalciAam 
Portion.  —  From  all  the  rules  which  have  been  explained  in  the 
preceding  section,  and  in  the  present,  it  follows  that  there  are  two 
ways  of  regulating  the  Falcidian  portion,  according  to  two  sorts 
of  cases  in  which  it  may  have  place.  The  first  is  simple,  aod 
common  in  all  the  cases  where  the  goods  and  the  legacies  have 
their  value  fixed.  And  the  second  is  for  the  cases  where  thoe  aie 
goods  in  expectation,  which  are  uncertain,  or  where  there  are  con- 
ditional legacies,  and  where  these  uncertainties  oblige  the  parties 
concerned  to  take  the  precaution  of  having  sureties,  as  has  been 
said  in  the  third  article  of  this  section,  and  in  the  thirteenth  of  the 
preceding  section.  But  there  is  a  third  sort  of  legacies  of  a  natore 
which  requires  a  third  manner  of  regulating  the  Falcidian  portion ; 
which  are  the  legacies  of  alimony,  or  of  a  pension,  or  of  a  osufiract; 
and  this  third  manner  depends  on  the  rule  which  follows.*^ 

VIIL 

3725.  TA&  Falcidian  Portion  is  due  out  of  a  Legacy  of  a  Um- 
fmcty  and  in  what  Manner  it  is  regulated.  —  Seeing  the  legacies  of 
alimony,  of  yearly  pensions,  of  annuities,  of  a  usufruct,  and  others 
of  the  like  nature,  consist  only  in  a  revenue  which  is  to  cease  by 

^  See  the  following  article. 
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the  death  of  the  legatee,  one  cannot  make  a  just  and  precise  esti* 
mation  of  the  value  of  these  legacies,  in  the  same  manner  as  one 
may  do  of  others.  But 'seeing  it  is  necessary  to  fix  the  value  of 
every  legacy,  in  order  to  regulate  the  foot  of  the  Falcidian  portion 
with  regard  to  all  the  legacies,  the  value  of  legacies  of  a  usufruct, 
or  of  a  pension,  or  of  alimony,  may  be  regulated  at  the  price 
which  the  legatee  might  get  for  his  legacy,  according  to  his  age,  if 
he  had  a  mind  to  sell  it  But  this  estimation,  which  may  serve 
to  regulate  the  Falcidian  portion  of  all  the  legacies  hath  not  this 
effect  with  respect  to  this  legatee,  that  he  ought  to  pay  on  this 
foot,  and  firom  the  time  of  the  testator's  death,  the  Falcidian  por- 
tion of  the  price  of  his  legacy.  For  he  might  chance  to  die  the 
first  year,  and  in  that  case,  instead  of  being  a  legatee,  he  might  be- 
come a  debtor  to  the  inheritance.  And  likewise,  on  the  other 
hand,  the  diminution  which  this  legatee  ought  to  bear  of  his  leg- 
acy on  account  of  the  Falcidian  portion  ought  not  to  be  delayed 
and  put  off  to  the  end  of  the  years  that  the  usufruct  or  pension 
may  last :  but  this  Falcidian  portion  ought  to  be  regulated,  and 
taken  yearly  out  of  the  usufruct  or  pension,  in  proportion  to  the 
diminution  that  is  settled  for  all  the  legacies.  And  if,  for  example, 
the  Falcidian  portion  cuts  off  a  sixth  part  of  all  the  legacies,  in- 
cluding the  legacy  of  the  usufruct  or  pension,  according  to  the  val- 
uations that  shall  have  been  made  of  all  these  legacies,  the  said 
legatee  will  owe  every  year  for  the  Falcidian  portion  a  sixth  part 
of  what  he  enjoys,  unless  they  should  agree  by  mutual  consent  to 
settle  it  on  another  foot^ 

Remarks  on  the  Preceding  Article. 

3726.  Seeing  it  was  not  possible  to  reconcile  all  the  texts  cited, 
and  to  reduce  them  to  a  fixed  sense  that  might  agree  to  them  all, 
we  have  endeavoured  to  form  the  rule  on  what  we  have  been  able 
to  gather  from  the  texts,  by  the  reflections  which  we  have  been 
obliged  to  make  on  their  different  dispositions. 

3727.  It  is  said  in  the  first  text,  that,  to  regulate  the  Falcidian 
portion  of  a  legacy  of  a  usufruct,  the  ancients  had  been  of  opin- 
ion that  it  was  necessary  to  make  an  estimation  of  the  right  of 
the  said  usufruct ;  but  that  this  opinion  of  the  ancients  is  not  ap- 
proved, because  one  may  take  the  fourth  part  of  a  legacy  of  a 
usufruct,  as  well  as  of  other  legacies.     And  afterwards  it  is  there 

'  £.  1, 4  9,  Z>.  orf  fc/.  Fafc.;— i/.l  16;— Z.  47,«orf.;  — i.  55,fl«/.;— i.  68,«rf. 
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reckon  this  debt  among  the  goods  of  the  inheritance,  so  it  wotdd 
not  be  equitable  that  the  other  legatees,  who  would  reap  no  profit 
by  it,  should  suffer  a  defalcation  of  their  legacies  upon  account  of 
this  legacy,  which  would  be  no  diminution  of  the  goods  with  which 
the  executor  would  be  chargeable  for  payment  of  their  legacies; 
and  the  executor,  reaping  in  this  manner  the  advantage  of  the 
deduction  from  their  legacies,  should  have  more  than  his  Falcidian 
portion  of  the  effective  goods  with  which  he  would  be  chafed. 
And  although  it  be  true  that  this  legacy  would  be  useful  to  the 
debtor  himself,  and  that,  as  is  mentioned  in  the  text,  he  would  re- 
ceive this  effect  of  the  testator's  liberality,  that  he  would  be  ac- 
quitted of  the  debt,  and  that  thus  it  would  be  in  reality  a  legacy ; 
yet  the  Falcidian  portion  is  not  granted  to  the  executor  in  consid- 
eration of  the  profit  which  the  legatees  make  of  their  legacies,  but 
only  because  of  the  diminution  which  the  inheritance  8iiff»8  by 
the  legacies. 

VIL 

3724.  Three  Sorts  of  Cases  to  be  regulated  for  the  Falcidian 
Portion,  —  From  all  the  rules  which  have  been  explained  in  the 
preceding  section,  and  in  the  present,  it  follows  that  there  are  two 
ways  of  regulating  the  Falcidian  portion,  according  to  two  sorts 
of  cases  in  which  it  may  have  place.  The  first  is  simple,  and 
common  in  all  the  cases  where  the  goods  and  the  legacies  have 
their  value  fixed.  And  the  second  is  for  the  cases  where  there  are 
goods  in  expectation,  which  are  uncertain,  or  where  there  are  con- 
ditional legacies,  and  where  these  uncertainties  oblige  the  parties 
concerned  to  take  the  precaution  of  having  sureties,  as  has  been 
said  in  the  third  article  of  this  section,  and  in  the  thirteenth  of  the 
preceding  section.  But  there  is  a  third  sort  of  legacies  of  a  nature 
which  requires  a  third  manner  of  regulating  the  Falcidian  portion ; 
which  are  the  legacies  of  alimony,  or  of  a  pension,  or  of  a  usufract; 
and  this  third  manner  depends  on  the  rule  which  follows.^ 

VIIL 

3725.  The  Falcidian  Portion  is  due  out  of  a  Legacy  of  a  Usu- 
fruct^ and  in  what  Manner  it  is  regulated.  —  Seeing  the  legacies  of 
alimony,  of  yearly  pensions,  of  annuities,  of  a  usufruct,  and  others 
of  the  like  nature,  consist  only  in  a  revenue  which  is  to  cease  by 

^  See  the  following  article. 
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the  death  of  the  legatee,  one  cannot  make  a  just  and  precise  esti* 
mation  of  the  value  of  these  legacies,  in  the  same  manner  as  one 
may  do  of  others.  Bat 'seeing  it  is  necessary  to  fix  the  value  of 
every  legacy,  in  order  to  regulate  the  foot  of  the  Falcidian  portion 
ivith  regard  to  all  the  legacies,  the  value  of  legacies  of  a  usufruct, 
or  of  a  pension,  or  of  alimony,  may  be  regulated  at  the  price 
^which  the  legatee  might  get  for  his  legacy,  according  to  his  age,  if 
he  had  a  mind  to  sell  it  But  this  estimation,  which  may  serve 
to  regulate  the  Falcidian  portion  of  all  the  legacies  hath  not  this 
effect  with  respect  to  this  legatee,  that  he  ought  to  pay  on  this 
foot,  and  from  the  time  of  the  testator's  death,  the  Falcidian  por- 
tion of  the  price  of  his  legacy.  For  he  might  chance  to  die  the 
first  year,  and  in  that  case,  instead  of  being  a  legatee,  he  might  be- 
come  a  debtor  to  the  inheritance.  And  likewise,  on  the  other 
hand,  the  diminution  which  this  legatee  ought  to  bear  of  his  leg- 
acy on  account  of  the  Falcidian  portion  ought  not  to  be  delayed 
and  put  off  to  the  end  of  the  years  that  the  usufruct  or  pension 
may  last :  but  this  Falcidian  portion  ought  to  be  regulated,  and 
taken  yearly  out  of  the  usufruct  or  pension,  in  proportion  to  the 
diminution  that  is  settled  for  all  the  legacies.  And  if,  for  example, 
the  Falcidian  portion  cuts  off  a  sixth  part  of  all  the  legacies,  in- 
cluding the  legacy  of  the  usufract  or  pension,  according  to  the  val- 
uations that  shall  have  been  made  pf  all  these  legacies,  the  said 
legatee  will  owe  every  year  for  the  Falcidian  portion  a  sixth  part 
of  what  he  enjoys,  unless  they  should  agree  by  mutual  consent  to 
settle  it  on  another  foot^ 

Remarks  on  the  Preceding  Article. 

3726.  Seeing  it  was  not  possible  to  reconcile  all  the  texts  cited, 
and  to  reduce  them  to  a  fixed  sense  that  might  agree  to  them  all, 
we  have  endeavoured  to  form  the  rule  on  what  we  have  been  able 
to  gather  from  the  texts,  by  the  reflections  which  we  have  been 
obliged  to  make  on  their  different  dispositions. 

3727.  It  is  said  in  the  first  text,  that,  to  regulate  the  Falcidian 
portion  of  a  legacy  of  a  usufruct,  the  ancients  had  been  of  opin- 
ion that  it  was  necessary  to  make  an  estimation  of  the  right  of 
the  said  usufruct ;  but  that  this  opinion  of  the  ancients  is  not  ap- 
proved, because  one  may  take  the  fourth  part  of  a  legacy  of  a 
usufruct,  as  well  as  of  other  legacies.     And  afterwards  it  is  there 

'  £.  1,4  9,  D.  ad  leg.  Falc.;—d.lS  16;<-2.  47,  0«/.;'/.  55,0«/.;— 2.  68,0m2. 
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legatee  ?  The  one  would  be  very  soon,  and  the  other  Tery  late ;  and 
every  one  of  these  ways  would  be  attended  with  strange  incon- 
veniences. Should  it  be  every  year  that  a  part  of  the  total  of  this 
Falcidian  portion  should  be  taken  ?  But  upon  what  foot  ooold  every 
year's  share  be  regulated  ?  And  if  it  were,  for  example,  a  lega^ 
of  a  pension  of  one  thousand  livres  which  was  compated  to  last 
thirty  years,  and  a  sixth  part  was  to  be  taken  off  from  it  for  the 
Falcidian  portion,  which  would  amount  to  five  thousand  livres, 
how  could  one  divide  this  sum  so  as  not  to  take  more  of  it  one 
year  than  another,  since  it  could  not  be  known  how  long  the  leg- 
atee had  to  live,  and  that,  if  he  should  live  only  five  years,  all  his 
usufruct  would  be  consumed  by  the  Falcidian  portion  ? 

3732.  We  may  add  on  the  subject  of  this  sixty*eighth  law,  that 
it  is  taken  out  of  a  book  which  iBmilius  Macer,  who  is  the  author 
of  this  law,  had  composed  in  relation  to  the  right  to  the  twentieth 
penny  which  the  exchequer  claimed  out  of  all  sucoesaions  and 
legacies ;  so  that  it  seems  that  the  computations  which  we  see  in 
this  law  for  the  respective  ages  have  been  made  as  it  were  a  tariff 
for  settling  this  right;  and  although  mention  bie  there  made  of  the 
Falcidian  portion,  as  if  these  computations  had  been  made  to  reg- 
ulate it,  yet  an  able  interpreter  has  conjectured,  that  in  all  proba- 
bility it  was  Tribonian  who  made  that  application  of  it  to  the 
Falcidian  portion :  which  would  be  to  suppose  that  be  had  made 
no  manner  of  reflection  on  the  infinite  difference  that  was  to  be 
made  between  the  use  of  the  computations  explained  in  this  law 
fdr  the  several  ages  with  respect  to  this  right  of  the  twentieth 
penny,  and  the  use  of  the  same  computations  with  respect  to  the 
Falcidian  portion.  For  as  to  this  right  of  the  twentieth  penny,  a^ 
it  was  necessary  to  pay  it  out  of  every  legacy  once  for  all,  so  it 
was  necessary  to  fix  the  value  of  a  legacy  of  a  usufruct,  in  order  to 
know  what  share  of  it  the  exchequer  was  to  have.  And  it  was  for 
this  reason  that  the  said  law  fixed  by  that  regulation  the  manner 
of  estimating  the  value  of  the  twentieth  penny,  although  at  too 
high  a  rate,  for  the  reasons  which  have  been  remarked  on  the  com- 
putations of  the  several  ages.  But  for  regulating  the  Falcidian 
portion  of  a  legacy  of  an  annuity  for  life,  or  of  a  usufruct,  it  would 
not  be  just  to  have  recourse  to  the  manner  of  computation  laid 
down  in  that  law,  and  to  take  the  number  of  years  which  it  gives 
to  the  duration  of  the  usufruct,  or  of  the  annuity,  according  to  the 
age  of  the  legatee,  in  order  to  make  the  legatee  pay  the  Falcidian 
portion  of  that  sum  total     This  computation,  even  although  it 
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live,  which  will  make  tiiirty  thousand  livres ;  and  it  is  of  this  sum 
that  he  will  owe  the  Falcidian  portion.  QuanHtas  alimentorum 
triginia  ammomim  compuietur^  ejusque  qwmtUatis  Falcidia  prtsstetur. 
And  aft^  having  ennmerated  the  computations  of  these  several 
ages,  it  i»  said  afterwards,  that  it  was  then  the  usage  to  reckon 
thirty  years  of  life,  not  only  for  those  who  were  biit  twenty  years 
old  or  under,  but  abo  for  those  who  did  not  exceed  thirty  yean  of 
age ;  and  that  as  for  those  who  were  upwards  of  thirty,  the  usage 
v^as  to  reckon  the  number  of  years  which  they  wanted  of  sixty. 
Thus  it  was,  for  example,  twenty-five  years  for  a  legatee  who  was 
thirty*five  years  old,  and  ten  for  a  legatee  who  was  fifty  yeais  old ; 
so  that  they  never  reckoned  moie  than  thirty  years. 

3731.  It  is  easy  to  judge,  by  the  different  dispositions  of  all  these 
laws,  what  are  the  difficulties  which  result  from  them,  and  the  in« 
conveniences  of  these  several  ways  of  regulating  the  Falcidian  por- 
tion which  are  there  explained.  But  I  cannot  forbear  remarking 
on  this  sixty-eighth  law,  which  is  generally  looked  upon  to  be  the 
principal  rule  of  this  matter,  that  the  years  of  the  ages  are  settled 
there  on  two  different  bottoms,  none  of  which  would  be  taken 
now  for  a  rule  in  estimating  a  usufruct  or  an  annuity,  after  the 
computations  that  have  been  made  upon  observation  of  the  num- 
ber of  persons  which  die  at  every  age.  For  according  to  these 
computations  there  are  but  few  children  that  attain  to  the  age  of 
thirty  years ;  few  persons  that  are  past  twenty  years,  who  arrive  at 
fifty.  Thus,  if  a  legatee  of  a  usufruct  were  only  four  or  five 
years  old,  one  would  not  estimate  his  usufruct  at  the  rate  as  if  he 
were  to  live  thirty  years ;  and  for  this  age,  and  all  others,  one 
would  rather  follow  the  method  now  used  for  valuing  of  annuities. 
But  even  although  it  were  certain  that  a  legatee  of  a  usufruct 
would  live  thirty  years,  or  even  although  an  annuity  had  been 
given  to  one  and  his  successors  for  the  space  of  thirty  years,  this 
usufruct  or  this  annuity  would  not  be  worth  the  sum  to  which 
these  thirty  years  would  amount,  seeing  a  rent  for  per|>etuity 
would  not  be  worth  so  much.  Thus,  it  would  be  very  unjust  to 
regulate  the  Falcidian  portion  upon  the  foot  of  such  an  estimation, 
which  would  make  a  legacy  of  a  usufruct,  or  of  an  annuity  of  a 
thousand  livres  a  year,  to  be  estimated  at  a  higher  rate  for  the 
Falcidian  portion  than  a  legacy  of  a  rent  for  perpetuity  of  the  like 
sum,  which  would  not  be  worth  above  twenty  thousand  livres. 
But  at  what  time  should  this  Falcidian  portion  be  taken  ?  Should 
it  be  at  the  time  of  the  testator's  death,  or  after  the  death  of  the 
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not  pretend  to  the  Falcidian  portion :  for  this  quality  engages  him 
to  all  the  charges  without  distinction,  and  that  even  beyond  the 
effects  of  the  inlieritance.*  And  it  is  only  the  beneficiary  bek  or 
executor  who,  haviiig  made  an  inventory  of  the  goods,  is  oo  fur- 
ther accountable  for  the  legacies,  and  other  diarges,  than  as  there 
are  goods  in  the  succession  sufficient  to  acquit  them,  he  deducting 
out  ot  the  legacies  the  fourth  part  of  the  goods  for  the  FalcidiaD 
portion. 

IL 

3734.  2%«  Beneficiarp  Beir  or  Executor  who  defraudsy  loses  ike 
Falcidian  Portion  of  the  Chads  which  he  attempted  to  conceaL  — 
Although  the  heir  or  executor  have  made  an  inventory,  yet  if  it  be 
found  that  he  has  defrauded  the  legatees,  by  withdrawing  or  con- 
cealing some  effects  of  the  inheritance,  he  will  be  deprived  of  the 
Falcidian  portion  of  those  effiiects  which  he  had  attempted  fraudu- 
lently to  withdraw  or  conceal.^  But  we  must  not  reckon  in  the 
number  of  heirs  or  executors  who  have  withdrawn  or  concealed 
the  effects,  him  who  should  pretend  that  a  thing  which  he  claims 
as  his  own  ought  not  to  be  comprehended  among  the  goods  of 
tiie  inheritance,  although  it  should  afterwards  appear  that  the 
same  thing  was  a  part  of  the  inheritance :  for  it  was  a  preten- 
sion which  he  might  have  had  without  any  knavish  design^  and 
which,  although  it  should  appear  to  be  unjust,  yet,  being  inti- 
mated to  the  legatees,  would  not  have  the  character  of  a  fraudu- 
lent  diverting  the  effects  of  the  succession.® 

IIL 

3735.  And  also  of  the  Legacy  which  he  aUempted  to  stqifpress.  — 
If  the  executor  has  been  gailty  of  any  fraud  in  endeavouring  to 
make  the  legacies  or  fiduciary  bequests  to  perish,  as  if  he  had  sup- 
pressed a  codicil  which  contained  them,  or  by  any  other  way,  he 
will  be  obliged  to  acquit  those  legacies  or  fiduciary  bequests  whole 
and  entire,  without  deduction  of  the  Falcidian  portion.^ 


*  See  the  fourth  article  of  the  first  section  of  this  title,  and  the  second  article  of  the  fini 
section  of  Hon  and  ExeaUcn  in  generalt 

^  L.B,D.dehuqiuBvi  tnd.;— v.  /.  84,  D.  ad  kg.  JFUeuf.;  — /.  48,  D.  aiusMi.  TnbdL 
See  the  following  article. 

«  L.  68,  ♦  I,  D.  ad  leg.  Fhk. 

'  L,  S%  D.  ad  leg.  Flak. 
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IV. 

3736.  The  Heir  at  Law,  or  Next  of  Kin,  doth  not  lose  the  FtUcid- 
ian  Portion,  for  offering  to  renounce  the  Bight  he  has  by  Testament. 
—  If  the  heir  at  law  or  next  of  kin,  being  instituted  executor  by  a 
testamenf,  should  pretend  to  renounce  his  testamentary  institution, 
that  he  might  succeed  to  the  deceased  as  dying  intestate,  and  so 
free  himself  from  the  burden  of  the  legacies,  seeing  be  would  not 
be  deprived  of  the  inheritance,  as  has  been  said  in  another  place, 
and  that  he  would  remain  under  the  obligation  of  acquitting  the 
legacies,  he  would  not  be  deprived  of  the  Falcidian  portion.^ 

V. 

3737.  When  several  Executors  a/re  charged  with  different  Leg- 
a^cies,  every  one  retains  his  oum  Falcidian  Portion  out  of  the  Leg- 
acy  he  is  charged  with,  — -  If  there  be  several  heirs  or  executors  in- 
stituted in  divers  portions  of  the  inheritance,  and  the  portions 
of  some  of  them  be  chai^d  with  legacies  from  which  the  others 
are  exempted,  every  one  will  retain  his  own  Falcidian  portion  out 
of  the  legacies  with  which  he  is  charged,  and  must  not  supply  the 
same  out  of  the  portions  of  the  inheritance  which  belong  to  the 
other  heirs  or  executors.'  Every  one  likewise  will  deduct  out  of 
his  own  portion  of  the  inheritance  the  debts  and  other  charges 
which  the  testator  shall  have  imposed  upon  it< 

VL 

3738.  Legatees  who  are  charged  with  Legacies  have  not  the  Fal- 
cidian Portion,  —  If  a  legatee  had  his  legacy  burdened  with  some 
disposition  in  favor  of  a  third  person,  such  as  a  sum  of  money,  or 
other  charge  which  should  diminish  his  legacy,  or  quite  exhaust  it, 
he  would  not  for  all  that  have  a  right  to  the  Falcidian  portion ; 
but  he  would  be  bound  either  to  acquit  the  whole  charge,  or  to  re- 
nounce the  legacy.  For  the  Falcidian  portion  is  granted  only  to 
heirs  or  executors,  and  the  legatees  cannot  claim  this  benefit  in 
their  own  right^ 

*  £.  18,  4  1,  D,  ri  quii  mn.  caus,  toL  See  the  seyenteenth  article  of  the  fifth  aectioii  of 
TttUunitnJts. 

'  L.  77,  D.  ad  leg-  Fak.    See  the  seyenih  and  following  articles  of  the  fourth  section. 

%  L.%,D,adUg.Fak. 

^  L.47,\lyD.ad  leg.  Faldd.  See  the  following  article.  The  reasons  for  establishing 
the  Falcidian  portion,  which  hate  been  explained  in  the  preamble  of  this  titie,  agree  only 
to  heirs  or  executors. 

61« 
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VIL 

3739.  VifUess  it  be  that  their  Legacies  suffer  this  Dtmtnii^ioii  on 
Account  of  the  Executor,  —  If  in  tiie  case  of  the  preceding  aTtide, 
the  executor  being  overcharged  with  all  the  legacies,  the  Fakadian 
portion  were  to  take  jAsce  in  them,  the  abatement  which  "a  legatee 
who  is  burdened  with  other  legacies  wonld  sustain  thereby  of  his 
own  legacy,  the  same  being  taken  out  of  his  entire  legacy,  w^ould 
diminish  proportionably  this  particular  legacy  with  which  he  was 
charged  by  the  testator :  for  it  would  be  on  account  of  the  execni- 
tor  that  the  said  diminution  had  happened.^ 


SECTION    IV. 

of  the  causes  which  make  the  falcidian  portion  to  ceass, 

or  which  diminish  it. 

Art.  L 

3740.  The  Testator  ma/y  forbid  taking  the  Fakidian  Portion.— 
Although  the  Falcidian  portion  be  a  right  which  by  law  accmes  to 
the  executor  who  is  willing  to  make  use  of  it,  and  that  a  testator 
cannot  hinder  his  dispositions  from  being  subject  to  the  laws ;'  yet 
it  is  nevertheless  permitted  to  a  testator  to  oblige  his  executor  to 
acquit  the  legacies  without  deducting  the  Falcidian  portion.  And 
if  he  orders  it  so  in  express  terms,  the  Falcidian  p<^ion  will  not 
take  place.  For  this  is  an  exception  made  by  the  law  itself,  and 
the  executor  is  at  liberty  either  to  accept  the  inheritance  on  this 
condition,  or  to  renounce  it^ 

'  L,  82, 4  4,  D.adleg.  Fale.    See  the  fifth  utide  of  the  following  section. 

*  See  the  twentj-eighth  article  of  the  aecond  section  of  the  Rules  of  Law. 

^  Si  debitor,  cn^itore  bsBrede  institato,  petisset,  ne  in  ratione  legis  Falcidiss  ponenda 
creditnm  snum  legatariis  repntaret :  sine  dnbio  ratione  doli  mali  exceptionis  apnd  arbi* 
trnrn  FalddisB  defnncti  yolnntas  senratar.    L,  l2^D.ad  leg,  Falc. 

Si  in  testamento  ita  scriptum  sit :  HsBres  mens  Lndo  Titio  decern  dare  damnaa  esto:  et 
qnanto  qmdem  minus  per  legem  Falcidiam  capere  potent^  tanto  amplios  ei  dare  damnas 
esto :  sententisB  testatoris  standam  est.    L.  64,  eod. 

It  would  seem  by  these  texts  and  some  others,  that  by  the  ancient  law  the  testator 
might  foibid  the  Falcidian  portion,  and  the  contraiy  seems  to  be  established  bj  other  laws 
{L.  27,  D.  ad  leg.  Fale.) ;  which  has  divided  the  interpreters.  But  this  difficulty  hath  been 
remoyed  by  the  first  novel  of  Justinian,  who  has  permitted  the  prohibition  of  the  Falcidian 
portion  In  the  manner  it  is  explained  in  the  article.    Nov.  1,  c.  2,  in  fine. 
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11. 

3741.  I%€  Legacy  of  an  Immovable^  wilh  a  Prohibition  to  alienate 
it^  is  not  subject  to  the  Falcidian  Portion.  —  If  a  testator  had  de- 
vised some  immovable  thing,  whether  it  were  to  some  one  of  bis 
own  family  or  to  some  other  person,  and  had  directed  that  the 
said  immovable  should  not  be  alienated,  it  being  his  intention  that 
the  same  shoold  always  remain  with  the  legatee  and  his  succes- 
sors ;  the  executor  of  this  testator  could  not  pretend  to  have  the 
Falcidian  portion  of  an  immovable  devised  after  this  manner:  for 
the  prohibition  to  alienate  it  implies  the  will  of  the  testator  that 
the  same  should  remain  without  any  diminution  to  the  legatee 
and  to  his  successors.® 

III. 

3742.  The  Testator  who  is  Debtor  to  his  Executor  map  forbid 
him  to  reckon  his  own  Debt  for  the  Falcidian  Portion,  —  If,  the  per- 
son who  is  instituted  executor  being  a  creditor  to  the  testator,  it 
were  ordained  by  the  testament  that  the  said  executor  should  not 
reckon  his  own  debt  for  diminishing  the  goods  of  the  inheritance, 
this  disposition  would  hinder  the  diminution  of  the  legacies  which 
the  said  debt  might  have  occasioned  for  the  Falcidian  portion.^ 

IV. 

3743.  TTie  Falcidian  Portion  doth  not  take  Place  in  MtlUart/  TeS' 
tanients.  —  The  disf)Ositions  of  military  testaments  are  not  subject 
to  the  Falcidian  portion.® 

Remarks  on  the  Pbecedino  Article. 

3744.  Is  it  a  great  favor  to  him  who,  by  a  military  testament, 
names  an  heir  or  executor,  and  gives  several  legacies,  to  take  away 
the  right  of  the  Falcidian  portion  irom  his  heir  or  executor,  who 
might  by  this  means  come  to  have  nothing  at  all,  if  the  inheritance 
should  be  exhausted  with  legacies  ?  And  will  not  this  privilege 
in  this  case  turn  against  the  intention  of  the  testator,  who,  if  he 
had  foreseen  this  event,  would  have  without  doubt  moderated  the 
legacies  in  favor  of  his  testamentary  heir,  whom  he  had  a  greater 
value  for  than  for  the  legatees  ?     Or  shall  this  rule  be  reduced  to 

*  Nov.  119,  c.  vit. 

^  See  the  first  of  the  texts  quoted  on  the  first  article. 

'  In  testamento  militis  jus  legis  Falcidiie  cessat    L.  7,  C  ad  Ug,Fakidhm; — /.  IS,  C 
de  tat.  mif. ;—  /.  92  «f  /.  17,  /.  vlt.  P.  eod. 
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the  case  where  the  disposition  of  the  soldier  or  officer  of  war  would 
amoant  only  to  a  oodicil,  which  would  respect  only  the  heir  at  law 
or  next  of  kin,  in  favor  of  whom  he  had  made  no  manner  of  dis- 
position ?  We  have,  however,  set  down  this  role  without  any  dis- 
tinction, the  laws  relating  to  it  being  precise.  Bat  it  seems  tint, 
if  the  case  should  happen  that  there  were  notiiing  at  all  left,  or 
but  a  small  matter,  for  the  heir,  whether  he  succeed  as  heir  at  law 
or  by  testament,  it  would  be  equitable  to  mitigate  tiie  rigor  of  the 
law,  seeing  it  was  not  the  intention  of  the  testator  to  strip  him  of 
all  the  goods. 

V. 

3745.  The  Devisee  of  a  Land  or  Tenement  chained  with  a  Pen- 
sum  to  be  taken  out  of  the  Fruits  of  the  said  Land  or  Tenement 
doth  not  retain  the  Folddian  Portion^  aUkough  he  himself  bears  iL 
^  K  a  legatee  were  charged  with  a  yearly  pension  for  alimony  to 
some  person,  and  his  legacy  were  diminished  by  the  Falddian 
portion,  but  only  so  far  as  that  there  would  remain  still  enough  for 
the  said  alimony,  this  legatee  would  nevertheless  bear  the  said 
charge  entire,  without  any  deduction.  For  it  would  be  presonied 
of  such  a  disposition,  that  it  was  the  testator's  pleasure  that  a  leg- 
acy of  this  nature  should  not  suffer  any  abatement-,  and  that  the 
legatee  should  content  himself  with  what  might  remain  clear  after 
the  said  charge  were  acquitted,  unless  it  should  appear  that  this 
was  not  the  intention  of  the  testator;  as  if,  for  example,  the  legacy 
charged  with  the  said  alimony  were  of  the  same  nature,  and  as 
favorable,  as  the  other.' 

Remarks  on  the  Preceding  Article. 

3746.  It  is  to  be  observed  on  this  article,  that  it  is  an  exception 
to  the  rule  explained  in  the  seventh  article  of  the  preceding  sec- 
tion :  so  that  it  is  an  exception  from  another  exception.  For  the 
rule  explained  in  that  seventh  article  declares  that  the  legatees 
may  retain  the  Falcidian  portion  when  they  themselves  bear  it, 
which  makes  an  exception  to  the  general  rule  explained  in  the 
sixth  article  of  the  same  preceding  section,  which  says  that  the 
legatees  cannot  retain  the  Falcidian  portion  out  of  their  legacies, 
because  it  was  established  only  for  the  benefit  of  heirs  or  execu- 
tors.    Thus,  the  rule  explained  in  this  present  article  is  founded 
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on  twD  principles  'vAAch  It  joins  togeih^ ;  one  wheteof  is  general, 
tiiat  legatees  have  no  right  to  the  Falcidian  portion ;  and  the  other 
particolar,  in  favor  of  a  legacy  of  alimony  specially  assigned  on 
the  fand  of  a  legacy^  which  the  testator  had  given  to  the  legatee 
only  upon  this  condition.  For  although  legacies  of  alimony  be 
snbject  to  the  Falcidian  portion  when  it  is  the  executor  that  is 
charged  with  them,  as  has  been  said  in  the  second  article  of  the 
second  section ;  yet  the  laws  dtstingoish  the  condition  of  the  leg- 
atee from  that  of  the  execntor,  and  favor  the  executor  more  than 
the  legatee,  as  has  been  said  in  the  sixth  article  of  the  seventii 
section  of  testaments.  Thus,  tiiey  tetreniA  the  legacies  of  alimony 
\(rhen  they  diminish  the  portion  of  the  inheritance  which  ought  to 
remain  with  the  heir  or  execntoar,  and  they  do  not  retrench  a  leg- 
acy of  that  kind  whra  it  is  only  a  legatee  that  is  charged  with  it, 
although  his  legaoy  be  thereby  diminished  or  reduced  to  nothing. 

VL 

3747.  What  antgments  the  Merikmce  diminishes  ike  Falciditm 
Portion.  —  The  dkninution  of  legacies  on  account  of  the  Falcidian 
portion  may  cease  altogether,  or  be  lessened,  if  it  happens  that  the 
executor  reaps  the  benefit  of  some  disposition  of  the  testator's, 
which  accrues  to  him  as  heir  or  executor ;  for  be  may  reap  advan- 
tage by  other  dispositions  which  would  not  have  the  same  effect: 
and  this  depends  on  the  rules  whidi  follow** 

VII 

374a  Whoever  comes  to  ike  Executor  in  tkat  QmOUg  dimmiskes 
ike  Falcidian  Portion. —  If  a  testator,  having  instituted  two  heirs 
or  executors,  substitutes  them  mutually  to  one  another  in  that 
manner  which  shall  be  treated  of  in  its  place,^  ordaining  that,  if 
one  of  them  either  will  not  or  cannot  take  part  in  tiie  succession, 
the  other  may  have  it  entire ;  and  one  of  the  said  executors 
having  Ins  share  of  the  inh^tance  charged  with  legacies  subject 
to  diminution  on  account  c(  the  Falcidian  portion,  the  case  of  the 
substitution  should  come  to  pass,  so  as  that  the  said  heir  or  exec- 
utor should  reap  the  benefit  of  the  other's  portion  coming  to  him 
by  virtue  of  the  said  substitution ;  this  profit  would  diminish  the 
Falcidian  portion  which  he  might  have  retained  out  of  tiie  legacies 
with  which  his  share  of  the  inheritance  was  burdened.    For  this 

B  See  Oie  foUowing  article.  ^  See  Aeiiiil  tide  of  ilie  fifth  book. 
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the  case  where  the  disposition  of  the  soldier  or  officer  of  ^irar  would 
amount  only  to  a  codicil,  which  would  respect  only  the  heir  at  law 
or  next  of  kin,  in  favor  of  whom  he  had  made  do  manner  of  dis- 
position ?  We  have,  however,  set  down  this  mle  without  any  d& 
tinction,  the  laws  relating  to  it  being  precise.  But  it  seems  that, 
if  the  case  shoald  happen  that  there  were  nothing  at  all  left,  or 
but  a  small  matter,  for  the  heir,  whether  he  succeed  as  h«r  at  law 
or  by  testament,  it  would  be  equitable  to  mitigate  the  rigor  of  tiie 
law,  sedng  it  was  not  the  intention  of  the  testator  to  strip  him  of 
all  the  goods. 

V. 

3745.  JTie  Devisee  of  a  Land  or  Tenement  charged  vriik  a  i^ 
sion  to  be  taken  out  of  the  Fruits  of  the  said  Land  or  Tenemtii 
doth  not  retain  the  Fai4Adian  PorHon^  althaug'h  he  himself  bears  it 
—  If  a  legatee  were  charged  with  a  yearly  pension  for  alimony  to 
some  person,  and  his  legacy  were  diminidied  by  the  Falcidian 
portion,  but  only  so  far  as  that  there  would  remain  still  enough  for 
the  said  alimony,  this  legatee  would  nevertheless  bear  the  said 
charge  entire,  without  any  deduction.  For  it  would  be  presunwd 
of  such  a  disposition,  that  it  was  the  testator's  pleasure  that  a  leg- 
acy of  this  nature  should  not  suffer  any  abatement^  and  that  tbe 
legatee  should  content  himself  with  what  might  remain  dear  after 
the  said  charge  were  acquitted,  unless  it  should  appear  that  tiib 
was  not  the  intention  of  the  testator;  as  if,  for  example,  the  legacj 
charged  with  the  said  alimony  were  of  the  same  nature,  and  as 
favorable,  as  the  other.' 

Remarks  on  the  Preceding  Article. 

3746.  It  is  to  be  observed  on  this  article,  that  it  is  an  exceptkm 
to  the  rule  explained  in  the  seventh  article  of  the  preceding  sec- 
tion :  so  that  it  is  an  exception  from  another  exception.  For  the 
rule  explained  in  that  seventh  article  declares  that  the  legatees 
may  retain  the  Falcidian  portion  when  they  themselves  bear  it 
which  makes  an  exception  to  the  general  rule  explained  in  tbe 
sixth  article  of  the  same  preceding  section,  which  says  that  the 
legatees  cannot  retain  the  Falcidian  portion  out  of  their  legacies. 
because  it  was  established  only  for  the  benefit  of  heirs  or  execu- 
tors.    Thus,  the  rule  explained  in  this  present  article  is  founded 

'  Z.  21,  ^  1,  D,  ife am,  fc^.;— /.  25,  4  1,  eod,;^l  77,  4  1,  Z).  lis  Ug.  2. 
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portion  oaght  to  take  place  either  oaly  in  the  legacies  assigned 
upon  one  portion  of  the  inheritance,  or  in  the  legacies  both  of  the 
one  and  the  other ;  the  son  in  this  case  happening  to  die  before 
his  father,  and  the  person  substitated  having  in  that  case  in  his 
ovm  right  the  two  portions  confounded  together  in  one  only  in- 
heritance, in  the  same  manner  as  if  he  had  been  institated  sole 
universal  heir  or  executor,  all  the  legatees  would  have  the  advan- 
tage thereof,  for  the  reason  explained  in  the  seventh  article."*    But 
if,  the  son  having  succeeded  to  his  father,  and  dying  before  he  ar- 
rived at  the  age  of  fourteen  years,  the  person  substituted  to  him 
did  after  his  death  enter  to  the  succession,  the  legatees  who  had 
their  assignments  on  the  son,  and  whose  legacies  might  be  sub- 
ject to  the  Falddian  portion,  would  not  reap  any  profit  from  the 
portion  of  the  inheritance  which  the  substituted  person  had  in  his 
own  right.    For,  as  has  been  said  in  the  eighth  article,  their  leg- 
acies were  assigned  only  on  the  portion  of  the  inheritance  which 
the  testator  had  appropriated  for  the  payment  of  them,  and  not  on 
the  portion  which  was  left  originally  to  the  substituted  heir  or  ex- 
ecutor in  his  own  right"*    But  if,  in  the  case  of  the  same  testa- 
ment, the  portion  of  the  heir  or  executor  who  vras  substituted  to 
the  son  under  fourteen  years  of  age  being  overburdened  with  leg- 
acies, so  as  that  the  Falddian  portion  ought  to  take  place  in  it, 
the  said  heir  or  executor  happened  to  succeed  the  son  who  died 
under  the  age  of  fourteen,  his  JPalddian  portion  would  be  dimin- 
ished ;  and  the  legatees  who  had  their  assignments  on  him  would 
reap  the  benefit  of  that  which  should  come  to  him  by  virtue  of  the 
substitution:  for  it  would  be  in  the  quality  of  heir  or  executor 
that  he  would  succeed  to  it."^ 

X 

3751.  A  Rule  thai  results  from  the  Fowr  Preceding  Articles.  -—  It 
follows  from  the  rules  explained  in  the  four  preceding  artides,  that, 
if  legades  assigned  on  the  share  of  the  inheritance  left  to  one  of 
two  testamentary  heirs  be  subject  to  the  Falddian  portion,  it  is 
not  diminished  by  the  change  which  makes  that  share  of  the  in- 
heritance to  pass  to  the  other  hdr :  for  he  acquires  it  such  as  it  is, 
and  with  its  charges,  and  it  doth  not  augment  the  charges  of  his 
own  share.  But  if  the  testamentary  heir  whose  share  is  charged 
with  legades  acquires  another  share  of  the  inheritance  by  the 

-  Z.  87,  ^  4,  D.adhg.  Fak.  •  D.  t  ^  5. 
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tSed  of  a  right  of  aoovetioii,  or  of  a  sobstitntioii,  the  l^atees  who 
haTe  their  asflignmenti  on  his  share  of  the  inheritance  will  reap 
the  benefit  of  what  shall  oome  to  him  of  the  share  of  the  other 
heir.  For  whcfeaa,  in  the  first  case,  the  legatees  whose  legacies  aie 
subject  to  the  Pakndian  de£sIcataoa  oaonot  say  to  the  heir  who 
acquires  the  share  which  is  charged  wilh  their  legaciesy  that  he 
profits  to  tbeir  pngndioe,  seeing  their  condition  remains  tiie  same 
as  if  there  had  been  no  change,  and  such  as  it  was  regulated  by 
ihe  testator;  in  the  second  case,  the  heir  who  reaps  the  benefit  of 
the  share  of  the  other  cannot  say  to  the  legatees  who  had  their 
assignments  on  his  portion  of  the  inheritance,  that  their  legacies 
were  limited  to  his  portion :  for  seeing  they  have  their  assignment 
on  him,  they  reap  the  benefit  of  whatsoever  part  of  the  inheritance 
comes  to  hixn,  as  has  been  said  in  the  serenth  article;<^ 


XL 

3752.  Wkai  is  bequeaiked  to  aiie  of  the  Executors,  to  be  taken  <ml 
of  the  Share  of  the  bAerUamce  that  is  kft  to  the  other  ^  does  not 
dimimsh  the  Falcidiam  Jbrlwm.--  If  one  of  the  coheirs  or  coezecn- 
tors  has  his  share  of  the  inheritance  chai^^  with  a  legacy  to  the 
other,  and  the  said  executor,  who  is  also  a  legatee,  be  on  his 
part  chaiged  with  legacies  to  be  paid  out  of  his  share  of  the  in- 
heritance, so  that  the  Falddian  portion  ought  to  take  place  in  them, 
the  legacy  which  he  receives  out  of  the  share  of  the  other  ezecu- 
tor  will  not  diminidi  the  Falddian  portion  that  is  due  from  those 
legacies  which  he  is  charged  with.  For  it  is  not  sb  execotor  that 
he  receives  this  legacy ;  and  we  do  not  redEon  among  the  goods 
which  are  liable  to  satisfy  the  legacies,  any  other  besides  tiiose 
that  come  to  the  executor  in  that  quality,  and  by  virtue  of  his  right 
to  the  inheritance,  and  not  those  which  may  accrue  to  him  by  any 
dher  title.  Thns,  this  legacy  coming  to  him  in  the  same  manner 
that  it  would  to  another  legatee,  he  does  not  reckcm  it  as  part  of 
the  Fakidhwi  portion  &at  is  due  to  him^ 

XIL 

3753.  RUcidiam  Fbrtiou  between  Chexectitors  vAo  are  Legniees* 
—  If,  in  the  case  of  the  preceding  article,  an  executor  being  charged 
with  a  legacy  to  his  coexecutor,  the  Falcidian  portion  ought  to 

^  This  u  a  oonsequenoe  of  the  preceding  articles. 

P  L.  74,  D.  adkg,  Falcf^l  91,  eod. ;— {.  SS,  socf.    See  tiie  foflow^ig  aitide. 
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take  place ;  this  legacy  wottld  be  subject  to  it  as  well  as  all  the 
other  legacies;  for  it  would  diminish  in  the  same  manner  tike 
fourth  part  of  the  goods.  But  if  both  one  and  the  other  execa* 
tor  were  charged  with  reciprocal  legacies,  and  they  were  in  the 
case  that  the  Falcidian  portion  ought  to  take  place,  whether  on 
the  part  of  one  of  them  onlj,  or  on  the  part  of  both ;  that  which 
one  of  the  said  exeeators  woold  have  to  receive  of  the  legacy 
vrhich  the  other  was  to  pay  him  would  be  compensated  with  the 
F^alddian  jportion  due  out  of  the  legacy  which  he  owed  him  recip- 
rocally. And  seeing  this  compensation  would  make  up  a  part  of 
the  Falcidian  portion  of  the  total  c(  the  legacies,  he  would  retain 
out  of  the  legacies  due  to  the  other  legatees  only  what  should  be 
^wanting  to  make  up  the  Falcidian  portion  of  all  the  legacies  in 
general,  deduction  being  made  of  so  much  of  it  as  would  be  satis- 
fied by  the  said  compensation.^ 

XIII. 

3754.  An  Executor  instittUed  for  several  Shares  of  the  hheriir 
once  ought  to  confound  them  U^ether^  in  order  to  make  up  the  Fat" 
cidian  Portion  of  the  Legacies  that  are  assigf^d  on  all  the  Shares. 
—  It  follows  also  fiom  the  same  rules,  that  if  an  executor  were  in- 
stituted for  two  dif&reat  shares  of  the  inheritance,  as  for  a  fourth 
part  by  way  of  preference  over  and  above  his  equal  share  with  his 
coexecutor,  and  for  a  moiety  of  the  other  three  fourths,  and  that 
each  of  these  shares,  or  only  one  of  them,  should  chance  to  be  so 
overcharged  with  legacies,  that  there  would  be  room  fmr  the  Falcid- 
ian portion  to  take  place  therein ;  it  would  be  necessary  to  con- 
found the  shares  together,  and  the  total  would  be  subject  to  all  the 
legacies  that  are  to  be  paid  out  of  both  shares.  For  it  would  be 
in  quality  of  executor  that  he  would  reap  the  profit  both  of  the 
oae  and  the  other/ 

XIV. 

3755.  If  the  Legatee  of  a  Conditional  Legacy  succeeds  to  the 
Executor^  if  the  Legacy  takes  Effect^  U  wiU  not  dimimsh  the  Falddr 
ion  Portion  of  the  Legacies  left  by  the  said  Eaoeeutor. —  If  an  ex- 
ecutor who  is  charged  with  a  oonditionai  legacy  had  instituted 
the  legatee  for  his  executor,  and  tiie  oonditioii  on  which  the  said 


'  L.n,^  7, inf. D.cdUg.  Faics-^L  90,  C  d»jvr.d$Ub. 
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legacy  depended  did  afterwards  come  to  pass ;  since  tiie  benefit 
which  this  legatee  wonld  have  by  the  said  legacy  would  accrue 
to  him  by  the  title  of  legatee,  and  not  by  that  of  snccessor  to  the 
execntor  who  was  charged  with  the  legacy,  what  he  gets  by  it 
wonld  not  augment  tiie  fend  for  payment  of  liie  legacies  with 
Triiich  he  had  been  charged  by  the  execntcKr  to  whom  he  succeeds, 
and  wonld  not  diminish  the  Falcidian  portion,  if  it  took  place.* 


XV. 

3756.  The  Ckarjpe  impoted  on  one  of  the  Exeeniors  concerns  him 
alone  for  the  Falcidian  Portion.  —  If  a  testator  had  chained  one 
of  Us  execntors  to  aoqnit  oat  of  his  share  of  the  inheritance  a 
debt  owing  by  the  deceased,  the  diminution  of  the  goods  which 
the  payment  of  the  said  debt  would  occasion  would,  in  the  com- 
putation of  the  Falcidian  portion,  regard  only  tiiat  share  of  the 
inheritance  which  belongs  to  that  executor  who  is  charged  with 
the  payment  of  the  debt,*  and  would  augment  his  Falcidian  por- 
tion in  proportion. 

XVL 

3757.  7%e  Legacjf  of  wkieh  the  DeUoeryor  Payment  is  deferred^ 
is  of  less  Estimaiian  for  the  Flalddiam  Portion.  —  If  there  wete  a 
devise  of  some  land  or  tenement  which  was  not  to  be  deliv^^ 
to  the  devisee  till  after  a  certain  time,  the  profits  thereof  in  the 
mean  while  accruing  to  the  execntor ;  or  a  legacy  of  a  sum  of 
money,  which  was  not  to  be  paid  till  after  some  time ;  it  would  be 
necessary  to  deduct  out  of  the  estimation  of  the  said  legacies  fcM- 
the  Falcidian  portion  so  much  as  the  delay  of  the  delivery  or  pay- 
ment would  take  off  from  what  the  legacies  would  have  been 
worth,  had  they  been  immediately  due  at  the  time  that  the  succes- 
sion fell ;  at  which  time  an  estimate  ought  to  be  made  of  the 
goods  of  the  succession,  and  of  the  l^acies.* 

xvn. 

376&  Hke  Execntor  who  has  paH  or  promised  to  pay,  the  whole 
Legacy,  has  no  Claim  to  the  Falcidian  Pi^rtion. —  The  execator 
who,  without  retaining  the  Falcidian  portion,  had  voluntarily 
obliged  himself  to  acquit  a  legacy  entirely,  without  any  abatement, 

•  L.4,D.ail^,  fUc  ^  L.^D.adieg.  Fade. 

•  L.4^D.9dla9.Fdci^nz,i4jtBd.    See  the  fewth  aitide  of  tiw  teoaiid 
ofthe  7W6efiMiMc/VrfMi.    See  tlwiizdi  article  of  the  eeoond 
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or  had  actaally  paid  it,  cordd  not  afterwaids  pretend  to  deduct  the 
Falcidian  portion ;  for  he  would  have  renounced  his  pretensions 
to  it  by  paying  in  this  manner,  or  by  engaging  to  pay  the  whole 
legacy.  And  it  would  be  presumed  that  he  had  done  so  with  no 
other  view  but  to  satisfy  fully  and  amply  the  dispositions  of  his 
benefactor :  which  presumption  would  be  sufficient  to  make  the 
payment  or  delivery  of  the  thing  bequeathed  to  subsist* 

XVHL 

3759.  Unless  hepaidj  or  had  promised  to  paiy^  by  an  Error  in  Faet^ 
and  not  in  Law,  —  If  it  was  through  some  error  in  fact  that  the 
executor  had  acquitted  an  entire  legacy  without  deduction  of  the 
Falcidian  portion ;  as  if  he  had  paid  it  before  he  knew  of  a  codi- 
cil containing  other  legacies  which  gave  occasion  to  a  defalcation ; 
he  might  recover  what  he  had  paid  more  than  he  ought  But  if  it 
was  through  an  error  in  law  that  he  had  paid  too  much,  as  if  he 
had  acquitted  a  legacy  which  he  thought  was  not  subject  to  the 
Falcidian  portion ;  or  was  ignorant  that  he  had  a  right  to  retain 
it ;  he  could  not  afterwards  pretend  to  make  any  defalcation^- 

XIX 

3760.  T%e  Falcidian  Portion  is  not  lost  by  the  bare  I^ect  of 
Time. — The  executor  is  not  deprived  of  the  Falcidian  portion  by 
the  effect  of  time,  whilst  things  are  still  entire,  that  is  to  say,  that 
he  has  done  nothing  by  which  he  is  deprived  of  it ;  as  be  would  be 
if  he  had  voluntarily  acquitted,  or  obliged  himself  to  acquit,  the 
legacy.  But  whilst  he  remains  debtx)r  of  the  legacy,  he  preserves 
his  light  of  retaining  the  Falcidian  portion ;  or  if,  having  acquit- 
ted the  legacy,  he  had  compounded  and  taken  security  for  pre- 
serving the  Falcidiam  portion,  he  could  not  lose  it  but  by  the  time 
of  prescription  which  would  set  aside  a  debt  of  another  nature*' 

XX. 

3761.  The  Falcidian  Portion  of  several  Legacies  due  to  one  and 
the  same  Legatee  may  be  retained  oui  of  that  which  is  last  paid.  — 
If  an  executor  who  is  charged  with  divers  legacies  to  one  and  the 

*  X.  1,  C,  ad  leg.  Fa!c;  —  l.  uU.m/,  Ceod.  See  the  second  article  of  die  second  see- 
tion  of  the  TrMlianic  Portion. 

J  L,  9,  C.  ad  Ug.  Fale.  See  the  second  article  of  the  second  section  of  the  TVtbeUkmic 
Pmrtitm.    See  the  first  section  of  the  Ftoes  of  Covenants. 

s  L.  58,  D.  ad  kg.  Fofe. 
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same  legatee  had  aoqmtled  Bome  of  them  without  letaining  the 
Falcidian  portion  oat  oi  them,  he  might  retain  it  for  all  the  leg- 
acies ont  of  those  which  he  had  not  as  yet  paid:  and  it  would  be 
the  same  thing,  with  much  more  reascm,  if,  in  the  case  <rf  a  kga^ 
of  a  sum  of  money,  or  other  thing,  he  had  paid  one  part  of  it  with- 
out deducting  the  Falcidian  portion  of  that  part  which  he  had 
paid :  for  in  all  these  eases  it  would  be  presumed,  that,  having  ia 
his  hands  stock  enough  for  tiie  total  sum  of  the  Falcidian  pcHtioD, 
he  had  reserved  the  deduction  of  it  to  be  made  out  of  what  re- 
mained to  be  acquitted,  either  of  one  sole  legacy,  or  of  many.  So 
that  this  remainder  would  be  answerable  to  him  for  it,  unless  the 
payments  which  he  had  made  should  imply  some  engagement  that 
ought  to  deprive  htm  of  Ihe  Faloidiaa  portion.* 


3762.  The  Exeeuiar  who,  under  Pretext  of  ike  FalcidUm  Portum, 
delays  to  acquit  the  Legacies^  taill  be  Uable  for  hUereei^  if  the  Fair 
cidian  Portum  i$  fiot  due.^^  The  executor  who,  under  pretext  of 
the  Falcidian  portion  which  he  had  no  right  to  pretend  to,  had  de- 
ferred to  acquit  the  legacies,  would  be  obliged  to  pay  interest  for 
the  time  of  this  delay,  which  would  Have  no  other  cause  than  hid 
own  knavish  dealing.^ 

•  L.  16,  D.adJtg,  Fak.;^d.  I  4  1. 

^  Z.  89,  4  1,  Z).  ocf  leg,  Fak.;  —  v.  /.  2,  C.  cEs  imir.  djrud.  legat. 

[BytfMwofd«eanil(r,MafedintUatid«,thstriaBia^  lu»«bevkn 

deoomiiuted  the  lartamoitary  Aetr.    See  Boek  3,  Tide  1,  Section  1.— £o.] 


BOOK  V. 

OP  SUBSTITUTIONS   AND  FIDUCIARY  BEQUESTS. 


3763.  Trb  word  siAstitittianj  in  general,  hath  two  aignifinationi> 
-which  it  is  necessaxy  to  distuigaish.  The  one  comprehends  the  dis- 
positions of  testators,  who,  having  instituted  an  executor,  and  fear- 
ing lest  he  should  be  either  incapable  of  the  offiee,  or  not  willing  to 
accept  it,  name  another  person  to  be  their  executor  in  default  of 
the  former.  The  other  comprehends  the  dispositions  of  testators 
who  have  a  mind  that  liieir  goods  should  pass  hova  one  succes- 
sor to  another,  so  as  that  he  who  is  called  in  Ae  first  jdace,  having 
succeeded  to  the  estate,  miy  transmit  it  after  his  death  to  the 
second ;  and  if  there  be  several  called  to  the  succession,  that  the 
estate  may  pass  firom  the  one  to  the  other  successively  and 
gradually. 

3764.  The  first  of  these  two  sorts  of  substitutions  is  that  which 
is  called  vtUg^ar^  from  the  name  which  it  had  in  the  Soman  law, 
because  the  use  of  it  was  frequent,  in  order  to  prevent  the  cases 
where  it  might  happen  that  the  executor  instituted  in  the  first 
place  might  not  succeed ;  as  if  he  should  chance  to  die  before  the 
t«itator ;  if  he  should  renounce  the  inheritance ;  if  he  was  incapa- 
ble of  succeeding ;  if  he  rendered  himself  unworthy  of  it  And  be- 
cause in  these  last  two  cases,  and  in  many  others,  the  exchequer 
seized  upon  what  the  executor  or  legatee  were  incapable  of  acquir- 
ing, the  fear  of  this  event  obliged  the  testators  to  mcJce  vulgar  sub- 
stitutions.* And  even  ilie  fear  of  the  executor's  renouncing  the 
inheritance  might  likewise  induce  many  testators  to  make  use  of 
this  kind  of  substitution :  for  before  that  Justinian  had  established 
the  benefit  of  an  inventory,  the  executor  having  no  medium  be- 
tween accepting  the  inheritance  purely  and  simply,  and  renpun- 

*  L,m.  inpr,  C  de cad,  toU.;^v.  Ulp,  tit.  17 ;— 2. 1,  Z>. dejvr.Jite, 
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cing  it,  the  difficulty  of  knowing  exactly  the  state  of  the  goods, 
which  made  it  necessary  to  give  to  the  executors  whole  years  to 
deliberate  in,  and  which  was  attended  with  the  inoonvenienoes 
that  have  been  remarked  in  the  preamble  of  the  third  title  of  tiie 
first  book,  might  oblige  many  executors  to  renounce  the  succes- 
sions. 

3765.  The  other  kind  of  substitution,  which  makes  ihe  goods 
to  pass  firom  one  successor  to  another,  is  that  which  was  properiy 
called  fideicommissum  in  the  Boman  law,  a  fiduciary  bequest,  be- 
cause the  use  of  it  was  firequent  by  dispositions  in  terms  of  en- 
treaty, by  which  the  testator  requested  his  executor  to  restore 
either  the  whole  inheritance,  or  some  particular  thing,  to  the  per- 
son whom  he  named,  leaving  it  wholly  to  the  conscience  of  his 
executor  whether  he  would  fulfil  his  will  or  not  These  fidaciary 
bequests  did  at  first  depend  on  the  integrity  of  the  execntcnrs;^ 
but  afterwards  they  had  the  same  force  and  efficacy  as  the  oilier 
dispositions  of  the  testator's ;  ®  and  the  use  of  them  was  very  fre- 
quent, as  well  as  that  of  vulgar  substitutions.  But  the  word  gub- 
stUutionj  in  the  Roman  law,  is  more  particularly  applied  to  vulgar 
substitutions ;  and  the  fiduciary  substitutions  are  hardly  known 
there,  except  under  the  name  of  fidetcammissumj  or  fiduciary  be- 
quest; for  one  could  not  substitute  in  this  manner  so  as  to  make 
the  estate  to  pass  firom  one  successor  to  another,  unless  by  expres- 
sions conceived  in  terms  of  entreaty,  or  others  of  the  like  nature, 
of  which  mention  has  been  made  in  the  fourth  section  of  Testor 
merUs,  and  not  in  terms  direct  and  imi>erative,^  of  which  we  have 
also  spoken  in  the  same  place,  and  which  it  is  not  necessary  to 
repeat  here.  It  sufficeth  to  remark  on  this  subject,  that  by  the 
Roman  law  it  was  only  fathers  that  could  substitute  in  this  man- 
ner in  direct  terms  to  their  children,  who  were  under  the  age 
required  by  law  for  the  making  of  a  testament,  and  were  under 
their  father's  authority;  which  was  done  by  that  substitution 
which  is  called  pupillary^  of  which  we  shall  have  occasion  to  speak 
hereafter :  and  soldiers,  who  could  moreover  substitute  in  the  same 
manner  to  their  children  who  were  of  age  sufficient  to  make  a 
will,*  as  also  to  other  executors  besides  their  children.'  And  these 
substitutions  had  in  these  cases  the  effect  of  fiduciary  bequests. 

^41,  Lut.  d&Jideiam.  hcered,  "^  D.  S  h  /"<<•  dejidaem.  hand. 

^  L.7,D.de  vidg.  etpupia.  tubst,}-^^  vU,  InH,  dejnfiu.  mAtL 
*  L.  15,  Z>.  de  mdg.  et  pupill.  $ubtt,!^^L  6,  C.  de  Uatam.  miliL 
^  L.  Al,  D.  de  taiam,  milit. 
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Snt  by  onr  usage,  it  is  indifferent  whether  the  testator  expresses 
himself  in  direct  imperative  terms,  or  in  terms  of  entreaty ;  and 
in  what  manner  soever  a  substitution  is  conceived  which  makes 
the  estate  to  pass  from  one  successor  to  another,  it  hath  its  effect 
if  the  intention  of  the  testator  is  fully  explained.  And  these  sorts 
of  dispositions  are  called  either  by  the  name  oi  fduciary  substitt^ 
tions,  because  of  the  origin  which  they  had  in  the  Roman  law  by 
the  use  of  fiduciary  bequests,  or  by  the  name  of  gradual  substu 
ttUionSj  because  they  make  the  estate  to  pass  to  the  substituted 
persons  one  after  another  in  several  degrees.  And  they  are  like- 
ivise  called  purely  and  simply  substitutions ;  so  that  in  our  com- 
mon usage  the  bare  word  substitutions  is  understood  of  those 
of  this  last  kind,  because  they  are  much  more  frequent  than  either 
the  vulgar  or  pupillary  substitution ;  and  in  what  manner  soever 
they  be  conceived,  whether  in  terms  of  entreaty,  or  in  terms  direct 
and  imperative,  they  have,  as  we  have  just  now  said,  the  same 
effect 

3766.  It  is  to  be  observed  in  relation  to  these  substitutions  or 
fiduciary  bequests,  that  they  may  be  imposed,  not  only  on  the  ex- 
ecutor,  if  the  substitution  be  of  the  whole  inheritance,  or  of  a  part 
of  it,  or  of  a  certain  land  or  tenement  that  is  left  to  him,  but  also 
on  a  legatee,  if  the  testator  intends  that  the  thing  bequeathed 
should  pass  to  another  successor,  as  shall  be  explained  in  its 
place.* 

3767.  We  see  that  there  is  this  difference  between  these  fidu- 
ciary bequests  and  vulgar  substitutions,  that  in  these  there  is  only 
one  successor  who  succeeds  immediately  to  the  testator ;  for  if  he 
who  is  instituted  executor  may  and  will  succeed,  the  substitution 
will  be  without  effect :  and  if  the  executor  who  is  called  in  the 
first  place  do  not  succeed,  the  person  substituted  will  be  the  first 
executor,  who  will  succeed  immediately  to  the  testator;  and 
although  there  have  been  several  called  and  substituted,  the  one  in 
default  of  the  others,  yet  the  first  to  whom  the  succession  does 
accrue  excludes  all  the  others,  and  the  substitution  is  annulled 
from  the  moment  that  one  of  them  has  been  executor.  But  in 
the  fiduciary  bequests,  he  who  is  substituted  succeeds  after  the 
executor ;  and  if  there  be  several  of  them  called  successively,  every 
one  of  them  has  the  right  to  succeed  after  the  other ;  and  the 
goods  which  are  subject  to  the  fiduciary  substitution  pass  from 

S  See  the  second  section  of  the  third  title  of  this  fifth  book. 
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the  one  to  the  other  by  degrees,  according  as  the  persons  are  called 
to  the  said  substitation.  And  seeing  this  sort  of  substitution  hath 
the  effect  to  preserve  estates  in  families,  the  usage  of  it  is  frequent 
in  the  provinces  of  Fiance  v^hich  are  governed  by  ihe  -written 
law,  not  only  in  families  of  quality,  but  likewise  among  the  in- 
ferior sort  of  people. 

3768.  We  must  also  take  notice  of  another  sort  of  substitolaon 
which  18  likewise  in  use  in  the  provinces  of  France  whidi  are 
governed  by  the  written  law,  which  is  called  pupillary  svbstUutionj 
because  it  is  made  by  a  father,  who,  having  a  child  under  the  age 
required  for  making  a  will,  and  under  his  authority,  ordains  ibat, 
if  the  said  child  does  not  succeed  as  executor  to  him,  or  if  he  does 
succeed,  and  happens  to  die  before  he  arrives  at  the  age  necea^iry 
for  making  a  vrilLf  the  person  substituted  should  succeed  in  his 
place.  Thus  this  substitution  implies  the  two  others,  for  it  hath 
these  two  effects :  the  first  of  the  vulgar  substitution,  which  is  to 
call  the  substituted  executor  to  the  succession  of  the  testator,  in 
case  his  son  should  not  be  Us  executor;  and  the  second  of  the 
substitution  which  makes  the  estate  to  pass  from  the  one  d^jee 
to  the  other,  seeing  it  makes  the  estate  to  pass  fiY)m  the  person  of 
the  son  to  that  of  the  substitute.  And  the  Roman  law  hath 
likewise  given  to  this  pupillary  substitution  a  third  effect,  which  is 
to  make,  not  only  the  goods  of  the  father's  succession  to  pass  to 
him  who  is  substituted  executor,  but  also  the  goods  of  the  son  to 
whom  the  father  has  substituted,  if  it  should  happen  that  he  had 
left  other  goods  besides  those  that  came  to  him  from  his  father. 
Thus  the  testament  of  the  father,  which  contains  a  pupillary  sub- 
stitution, is  considered  as  containing  two  testaments,  that  of  the 
father  and  that  of  his  child ;  the  law  permitting  the  father,  who 
makes  his  own  testament,  to  make  at  the  same  time  one  for  his 
son,  who  is  incapable  of  making  a  will  before  he  attains  the  age 
of  puberty.  Which  is  the  reason  why  this  substitution  is  annulled 
as  soon  as  he  to  whom  his  father  hath  substituted  in  this  manner 
hath  attained  the  age  of  puberty. 

3769.  It  is  these  several  kinds  of  substitutions  that  shall  be  ihe 
subject-matter  of  the  four  tides  of  this  fifth  book;  in  the  first  of 
which  we  shall  treat  of  the  vulgar  substitution ;  in  tiie  second,  of 
the  pupillary ;  in  the  third,  of  substitutions  direct  and  fiduciary; 
and  in  the  fourth,  of  a  right  which  is  called  the  TrebeUianic  por- 
tion, which  is  to  executors  who  are  charged  with  a  substitution 
the  same  thing  as  the  Falcidian  portion  is  to  executors  who  are 
overburdened  with  legacies. 
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TITLE    I. 

OF  VULGAR  SUBSTITUTIONS. 

3770.  In  this  title  we  shall  treat  only  of  the  substitation  that 
is  pmely  vulgar,  and  which  is  not  joined  to  the  pupillary  substi- 
tution ;  and  we  reserve  to  the  following  title  that  which  relates  to 
these  two  substitatioiui  when  they  are  joined  together. 


SECTION    I. 

OF   THE  NATUBB  AND  USE   OF   VULGAR   SUBSTITUTION. 

AXTIOLB  L 

3771.  DefiwUian  of  Vulgar  SubstUuium.  —  Vulgar  substitution 
is  an  institution  of  an  executor  who  is  called  in  default  of  another, 
who  either  cannot  or  will  not  take  upon  him  that  quality.* 

IL 

3772.  As  soon  as  (he  Executor  accepts^  the  Vulgar  Substitution 
ceases. — If  the  person  who  is  instituted  executor,  and  is  called  In 
the  first  place  to  succeed  to  the  testator,  enters  to  the  succession, 
the  vulgar  substitution  is  annulled :  for  it  ought  not  to  take  place, 
except  in  the  case  where  the  first  executor  does  not  suooeed* 
Thus,  the  right  of  the  substituted  executor  becomes  useless  from 
the  moment  that  the  person  who  is  instituted  executor  makes  use 
of  his  right^ 

TIL 

8773.  One  ma/y  make  several  Degrees  of  a  Vulgar  Substitution. 
—  One  may  substitute,  not  only  a  second  executor  in  default  of  a 
first,  but  a  third  in  default  of  a  second,  and  likewise  others  in  sev- 
eral degpees.®  And  he  is  said  to  be  instituted  executor  who  is 
called  in  the  first  place,  and  the  others  are  the  substituted  execu- 
tors, one  in  default  of  the  other,  every  one  in  his  degree.* 

*  Lndiis  Titins  haBres  esto,  n  mihi  Lucius  Titiiifl  hnres  non  erit,  tone  Seiiu  hsies  mi- 
lii  esto.    L.  1,  \  \y  D.de  vutg.  et  pup.  svAtt. 
^  Tbii  is  a  oonseqTtence  of  the  deflmtkm  of  this  rabstitation. 
®  L.  86,  D,  de  wig,  tt  pup.  iubtt, 
^  L.\,D,de  vtdg,  d  pup.  ju&se.    Although  the  rule  explained  in  this  article,  which  was 
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IV. 

3774.  One  may  mbstUuU  either  many  to  one,  or  one  to  maaH§^ 
and  the  Coexecuiors  to  one  another.  —  Ab  one  may  institate  serenl 
execators,  so  likewise  one  may  sabstitiite  to  them  in  one  or  mere 
degrees,  and  differently,  naming  either  to  every  one  of  them  a  par« 
ticular  substitute,  or  one  only  substitute  to  them  all,  or  many  sub- 
stitutes to  one,  and  diversify  the  number  of  the  degrees,  and  of 
the  persons  of  the  substitutes.  And  one  may  also  substitate  tbe 
coexecutors  redi^oeally  to  one  another.* 

V. 

3775.  One  may  iubstUute  to  a  Legatee.  —  One  may  sabstitote, 
not  only  to  an  executor,  but  also  to  a  legatee,  so  as  that,  if  lie 
either  cannot  or  will  not  acquire  the  legacy,  tiie  same  may  go  to 
him  whom  the  testator  shall  have  substituted  in  his  plaoe.' 


SECTION    II. 

BULBS  PBCULUB  TO  SOME   OASES   OP   VULOAB  SUBSTITUTIOlfS. 

a 

Akt.  L 

3776.  Among  Coexecuiors  mutually  substituted  to  one  anoiJker^  tk 
Shares  of  the  Substitution  are  the  same  with  those  of  the  £utiiuti(»L 
—  If  a  testator,  having  instituted  several  executors  in  unequal  poh 
tions  or  shares  of  the  inheritance,  substitutes  them  reciprocally  to 
one  another,  every  one  of  the  substitutes,  if  the  case  does  happen, 
will  have  such  part  in  the  substitution  as  is  proportionable  to  ti» 
share  which  he  had  in  the  institution,  unless  the  testator  regulates 
it  otherwise.  Thus,  for  example,  if  an  executor  is  instituted  for  a 
moiety  of  the  inheritance,  another  for  a  third,  and  another  for  t 

of  frequent  nee  in  the  Bonum  law,  for  tiie  reeaon  xwnaAed  in  the  preamble  of  lini  book, 
may  seem  not  to  agree  with  oar  nsage,  it  being  neither  necessary  nor  nsoal  with  as  id 
mtAie  such  a  proyision  of  execntors ;  yet  it  might  happen  that  a  testator,  who  shosH 
chance  to  hare  for  his  next  of  kin  only  stranger*  that  were  not  natnraliaed,  might  insth 
tnte  them  execalors  in  this  manner,  that  the  succession  might  go  to  whichsoerer  of  the 
should  happen  to  be  naturalised,  and  capable  of  succeeding  him,  at  the  time  of  his  deatk 

"  L.  36,  ^  1,  D.  ds  wdg.  etpup.  ntbtt  The  same  remark  may  be  made  on  this  artadt 
which  has  been  made  on  the  preceding,  that  it  is  a  difficuU  matter  in  our  wage  for  ones 
hare  occasion  for  making  sudi  like  dispontiona- 

'  L.  60,  A  de  Itgat.  S. 
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sixth  part,  and  the  executor  who  was  to  have  the  moiety  does 
not  succeed,  he  who  was  to  have  the  third  having  the  double  of 
ivhat  he  who  had  only  a  sixth  part  was  to  have,  this  last  executor 
-wiU  have  only  a  third  part  of  the  inheritance,  and  the  other  will 
have  the  two  thirds.* 

IL 

3777.  The  Reciprocal  SubsHMum  among'  Coexecutors  is  re- 
strained  to  the  Survivors^  when  the  Case  happens.  —  If  in  the  case 
of  several  executors  instituted,  and  reciprocally  substituted  to  one 
another,  some  of  them  renounce  the  inheritance,  they  will  by  that 
means  be  excluded  from  the  substitution ;  and  if  the  case  of  the 
substitution  does  happen,  it  will  be  only  for  the  benefit  of  those 
who  shall  have  accepted  the  executorship.  But  if  it  should  hap- 
pen, that,  in  the  case  of  several  executors  substituted  to  one  an- 
other, some  of  them  having  accepted  the  succession,  one  of  the 
number  dies  before  that  another,  who  renounces  the  succession,  de- 
clares his  intention  so  to  do,  his  renunciation,  which  would  make 
way  for  the  substitution  for  the  share  of  the  inheritance  that  he 
was  to  have,  would  make  it  go  only  to  the  surviving  executors. 
And  those  who  should  happen  to  be  dead  before  the  said  renunci- 
ation, having  had  no  part  in  the  substitution,  which  was  not  open 
till  after  their  death,  would  transmit  nothing  thereof  to  their  heirs 
or  executors.^ 

HL 

3778.  Be  who  is  substitaUd  to  the  SubstitiOe  is  mbsHMed  like- 
wise to  him  who  is  instituted.  —  If  a  testator  institutes  two  execu- 
tors in  the  first  degree,  and  substitutes  them  reciprocally  to  one  an- 
other, or  only  one  of  them  to  the  other,  and  substitutes  a  third 
person  to  the  coexecutor  who  is  substituted ;  the  substitution  of 
this  third  person  will  have  this  effect,  that  he  will  be  substituted 
for  the  whole,  if  the  case  happens  that  neither  of  the  two  coexecu- 
tors succeeds.* 


*  L.  M,  D,  de  mdff,  et  ptp.  mbtt. ;— Z.  8,  m /.  ml.;— {.  6,  eod.;— 1. 1,  C  de  imjMb.  ^ 

^  L.  as,  D.d6vulg.etpt^.Btdmi,;'-'l  45,  \  l.eotLf'—llO.eod.  We  hare  put  down  no 
eacample  in  the  uiicle,  it  being  easy  for  every  person  to  frame  one  to  himself,  and  the  role 
may  be  easily  nndentood  without  any  example. 

.'  L.  27,  />.  de  vtdg.  d  pup,  stite.    See  the  sixth  article  of  the  ninth  section  of  Tetia- 
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IV. 

3779.  The  SuttMion  of  one  of  iwo^  whichsoever  of  them  xk£ 
swrvivcy  implies  the  SubstiMixm  of  the  Suirvioor  to  the  Person  db 
dies  first,  —  An  institation  of  two  exeoators  may  be  conoeiTed  in 
tenns  which  imply  a  reciprocal  Bubstitution  to  one  another^  al- 
though the  testator  has  not  ezpresBed  the  substitation,  nor  made 
any  distinction  of  first  or  second  degree ;  as  if  he  had  named  two 
of  his  friends,  calling  to  his  inheritance  whichsoever  of  the  two 
should  survive  him :  for,  as  both  the  one  and  tiie  othor  would  suc- 
ceed, if  they  should  happen  to  be  both  alive  at  the  time  of  the 
death  of  this  testator,  so  the  death  of  one  of  them  leaves  the  suc- 
cession entire  to  the  other,  in  the  same  manner  as  if  be  had  beea 
expressly  substituted.  And  it  would  be  the  same  thing  between 
two  legatees,  called  to  a  legacy  by  a  disposition  of  ihe  like  na- 
ture.* 

V. 

8780.  If  the  SabstiMe  dies  before  the  Case  of  ike  StAsfiiatiim, 
he  does  not  transmit  his  Sight  to  his  Heir  or  Executor,  —  Since  the 
substituted  executor  has  no  right  to  the  inheritance,  except  in  the 
case  where  he  who  is  instituted  in  the  first  place  does  not  succeed; 
if  it  therefore  so  6dls  out  that  the  substitute  dies  before  the  first 
executor  has  declared  his  mind,  whether  he  will  accept  the  ezeca* 
torship  or  refuse  it,  he  dies  without  any  right  to  the  inbeiitaBoe» 
and  consequently  transmits  no  right  to  his  heirs  or  executors.* 

VL 

3781.  He  who  is  substituted  to  one  of  the  Ooexecutors  is  prefer- 
red before  the  Coexecutor  who  has  the  Bight  of  Sttrwvorsh^  —  H 
in  the  cade  of  two  or  more  executors,  there  were  one  of  them  to 
whom  the  testator  had  substituted  anotiier  person,  and  he  who  had 
a  substitute  died  without  succeeding,  his  right  would  go  to  the 
substitute :  for  although  the  ooexecutors  have  the  right  of  acoe* 
tion  or  survivorship,  yet  this  right  gives  place  to  the  substitation, 
which,  by  the  choice  of  the  testator,  prefers  before  them  the  per- 
son who  is  substituted.' 


^  LL  94,25,  d  26,  Z>.  da  hand.  uuL 
*  L.  81,  D,  de  acq.  vd  onuitt.  hoBnd. 
'  Z.  a,  f  S,  D,d»  honor,  pots.  §ec.  tab. 
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VIL 

3782.  Afnong  OoexectUorSj  he  who  has  accepted  one  Share  of 
the  Inheritance  cannot  renounce  the  Shares  which  fall  void.  — 
If,  several  executors  being  substituted  one  to  another,  some  of 
them  accept  their  portions  of  the  inheritance,  they  will  have  also 
the  shares  of  those  who  shall  renounce,  and  they  cannot  refuse 
tbem.(^  For  the  inheritance  cannot  be  divided,  and  it  passes 
whole  and  entire  to  whomsoever  has  any  portion  of  it,  if  he  be 
left  all  alone.^ 

VIII. 

3783.  An  Executor  substituted  to  himself  —  It  might  so  happen 
that  an  executor  might  be  substituted  to  himself,  if,  in  case  of  his 
not  being  able  to  succeed  by  a  first  institution,  he  were  called  to 
the  succession  by  a  second  institution,  which  might  have  effect 
Thus,  for  example,  if  a  testator  had  instituted  an  executor,  in  case 
he  were  of  age  at  the  time  of  the  testator's  death,  and  had  added, 
that,  if  this  institution  should  be  without  effect  because  the  con- 
dition thereof  was  not  accomplished,  the  same  executor  should 
succeed  to  him,  provided  he  were  at  that  time  free  from  the  pater- 
nal authority  ;  this  executor  might  succeed  by  this  second  institu- 
tion, if,  the  condition  of  the  first  institution  failing,  it  should  happen 
that  at  that  time  he  was  free  from  the  paternal  authority,  although 
he  were  a  minor.* 

Remarks  on  the  Preceding  Article. 

3784.  It  was  in  doubt  whether  a  decision  which  seems  to  be  of 
80  little  use  as  that  which  is  explained  in  this  article  ought  to  be 
placed  among  the  others,  seeing  it  is  in  a  case  which  seems  hardly 
possible  to  fall  out  in  the  manner  as  it  is  explained  in  the  text 
cited  on  this  article.  For  it  is  supposed  in  this  text  that  a  testator, 
having  instituted  an  executor  under  a  condition,  adds  afterwards, 
that  he  substitutes  him  purely  and  simply,  without  a  condition. 
It  would  seem  that  such  a  disposition  could  be  nothing  else  than 
the  effect  of  some  strange,  fantastical  humor.  For  it  would  be 
more  simple  and  more  natural  not  to  impose  on  the  executor  a 
condition  with  which  he  dispenses  at  the  same  time,  than  to  im- 

^  L.^C.di  impfub.  ef  ci,  mAttit. 

^  See  the  twelfUi  article  of  the  first  section  of  Hein  and  ExteuXon  in  general,  and  tlie 
sixth  article  of  the  ninth  section  of  TestamenU, 
'  L.  lift.  4  1,  Z).  de  vtdg,  dpup.  stdmt. 

VOL.  IT.  53 
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pose  this  condition  by  a  first  danse,  and  to  discha^e  him  of  it  bj 
a  second.  This  consideration  has  induced  ns  to  put  down  in  the 
article  a  case  that  is  different,  and  that  gives  the  same  view  as 
was  intended  to  be  given  in  this  text  of  a  case  where  a  pexson  u 
snbstitnted  to  himself,  that  is  to  say,  of  a  case  where  one  is  caBed 
to  the  inheritance  in  two  manners,  one  of  which  failing,  the  other 
may  have  effect ;  which  may  give  an  idea  of  the  distinctions  whidi 
onght  to  be  made  in  certain  cases  of  different  rights  which  one 
may  have  to  one  and  the  same  thing  by  divers  views,  or  by  divers 
titles  which  it  may  be  necessary  to  distingaish.  And  it  is  because 
of  the  nse  of  these  sorts  of  distinctions,  that  we  resolved  to  add 
this  article  to  the  others. 

3785.  It  may  be  remaned  on  these  sorts  of  cases,  where  a  per- 
son is,  as  it  were,  snbstitnted  to  himself,  that  an  institution  of  this 
kind  implies,  as  it  were,  two  alternative  conditions,  that  in  default 
of  the  first  condition  the  second  may  make  the  institution  to  have 
effect 


TITLE    II. 

OF  FUPILLABT  SUBSTTTUTION. 

3786.  It  is  not  necessary  to  repeat  here  what  has  been  said  of 
pupillary  substitution  in  the  preamble  of  this  fifth  book.  If  any 
one  should  find  fault,  that  we  have  not  inserted  in  this  title  the 
rule  of  the  Boman  law  which  says  that  the  pupillary  substitution 
transmits  to  the  substitute  all  the  goods  of  the  child  to  whom  he 
is  substituted,  even  to  the  exclusion  of  the  mother  of  the  said 
child  from  her  legitime  or  legal  portion  of  the  same;*  he  may  see 
what  has  been  said  on  this  subject  in  the  Treatise  of  Laws,  chap. 
11,  no.  24,  and  the  remark  on  the  eleventh  article  of  the  first  section 
of  this  titie.  We  were  of  opinion,  for  the  reasons  there  explained, 
that  the  hardship  of  that  law  was  inconsistent  with  equity,  which  is 
the  spirit  of  ours ;  seeing,  in  order  to  favor  the  liberty  of  testaments, 
it  gives  in  the  case  of  tbb  substitntion  such  a  latitude  to  them  as 
makes  the  first  sentiments  of  the  law  of  nature  give  place  to  a 
mere  nicety.    For  it  is  agreeable  to  the  law  of  nature,  that  the 

*  Z;.  S»  4  Si  ^*  dt  v»ff.  teilam. 
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mother  who  snnrives  her  son  should  have  a  share  of  his  goods ; 
and  it  is  inhuman  to  strip  her  of  them  in  order  to  make  them  go 
to  a  stranger,  and  that  upon  no  other  ground  than  because  it  is  not 
the  child  himself  who  does  this  injustice  to  his  mother,  but  that  it 
is  his  father,  whom  the  law  hath  empowered  to  make  the  testa* 
ment  of  his  child,  who  is  not  of  age  sufficient  to  make  one  for 
himself:  as  if  the  power  of  making  the  testament  of  a  child  im- 
plied a  right  to  make  it  such  as  an  enemy  to  the  mother  of  the 
said  child  would  make  it,  and  that  the  father  making  a  testament 
for  his  son  might  make  for  him  such  a  disposition  as  would  have 
been  reckoned  inhuman  had  it  been  made  by  the  son  himself. 
Justice  may  surely  be  administered  without  the  help  of  such  rules. 
However,  these  sorts  of  subtilties  were  accounted  so  good  reasons 
in  the  spirit  of  the  Roman  law,  that  they  were  called  benign  in- 
terprekUions ;  an  example  whereof  we  see  in  another  case,  and 
against  a  mother.     It  is  in  the  case  likewise  of  a  pupillary  substi- 
tution made  by  a  father  in  a  codicil.     The  person  who  was  sub- 
stituted demanded  the  goods  in  opposition  to  the  mother,  who  al- 
leged that  the  substitution  was  null,  and  it  was  so  in  fact ;  for 
the  father  could  not  substitute  by  a  codicil.     But  the  benign  inter- 
pretation was  against  the  mother,  and  this  disposition,  which  could 
not  be  valid  as  a  substitution  in  a  codicil,  was  confirmed  as  a  fidu- 
ciary bequest,^  by  a  nicety  which  has  been  explained  in  the  fourth 
section  of  Testaments,     One  might  imagine  in  these  two  cases, 
that  it  was  as  just  to  prefer  in  them  the  mother  to  the  substitute, 
and  the  law  of  nature  to  niceties,  as  in  another  case  where  the 
authors  of  those  very  niceties  made  them  give  way  to  this  natural 
law,  which  ought  to  give  the  preference  to  the  mother  before  the 
substitute.     It  was  in  a  case  where  a  testator,  leaving  l|is  wife  big 
with  child,  had  instituted  her  his  executrix  for  one  moiety  of  his 
estate,  and  his  posthumous  child  for  the  other  moiety ;  and  ap- 
pointed, in  case  the  posthumous  child  should  not  be  bom  alive, 
that  another  person  whom  he  named  should  be  his  executor.    The 
posthumous  child  was  born,  and  died  before  he  was  of  age  suffi- 
cient to  make  a  will.     This  event  called  the  said  substitute  by  the 
terms  of  the  substitution ;  but  because  the  father  had  instituted  his 
wife  together  with  this  child,  the  same  lawyer  who  had  decided 
that  the  pupillary  substitution  excludes  the  mother  from  her  legi- 
time, or  legal  portion,  determined  in  this  case  that,  the  father  hav- 

^  L,  76,  D.adtenai.  TVebeU. 
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ing  instituted  the  mother  jointly  with  his  child,  it  was  to  be  pre- 
sumed that  it  was  much  more  his  intention  that  the  mother  should 
succeed  to  the  child.  And  Justinian  adds  to  this  reason,  that,  the 
mother  having  survived  her  child,  the  substitution  ought  not  to 
take  place,  and  that  the  mother  ought  to  exclude  the  substitnte.* 
This  reason  might  very  well  have  induced  them  to  decide  the  case 
in  question  in  the  same  manner;  and  the  same  justice  required,  not 
only  that  the  mother  should  not  be  deprived  of  her  legitime  or  le* 
gal  portion,  but  that  she  should  even  be  preferred  for  the  Avhole 
succession  to  the  substitute,  upon  this  presumption,  which  is  so 
natural,  that  the  father  who  substituted  a  stranger  to  his  son  that 
was  an  infant  presupposed  that  the  mother  would  die  first,  and 
that,  if  he  had  foreseen  that  she  would  have  outlived  her  son,  he 
would  not  have  made  such  a  substitution. 


SECTION   I. 

OP    THE    NATURE    AND    USE    OP     PUPILLARY    SUBSTITUTION,    AliD   OF 
THOSE     SUBSTITUTIONS     WHICH     ARE     COMMONLY     CA.LLED     EXEM- 

plary,  compendious,  and  reciprocal. 

Art.  L 

3787.  Definition  of  Pupillary  SubstUution.  —  Pupillary  substitu- 
tion is  a  disposition  made  by  a  father,  who,  having  a  child  under 
age,  and  subject  to  his  authority,  institutes  him  his  executor,  and 
substitutes  to  him  another  person  to  succeed  to  him  in  default  of 
the  said  cMld,  in  case  he  should  not  be  executor  to  his  father ;  or  if 
he  should  succeed  also  to  the  said  child,  in  case  he  should  die  be- 
fore he  were  of  age  sufficient  to  make  a  will.* 

IL 

3788.  One  may  mbstUute  to  a  PostkHmous  OdUL — One  may 
substitute  in  this  manner,  not  only  to  a  child  who  is  already  bom, 
but  also  to  a  posthumous  child,  who  should  be  under  the  power  of 
the  testator  if  he  were  born.^ 


«  L.  uU,  a  de  iiuHt.  d 

*  Tnat.  de  pvpiU.  tubit.    See  the  text  dted  on  the  following  article. 

^  L.^D.de  vulg.  etpiqnlL  tubtt. 


TIT.  II.  BBC.  I.]  PUPILLARY   SUBSTITUTIONS.  629 

III. 

3789.  The  Pupillary  SubstUtUion  comprehends  the  Vulgar.  —  The 
pupillary  substitution  implies  two  different  substitutions,  and  for 
that  reason  it  is  said  to  be  twofold.  The  first  calls  the  substitute 
in  case  the  child  does  not  succeed  to  his  father,  which  is  the  case 
of  the  vulgar  substitution.  And  the  second  calls  the  substitute  in 
case,  that,  the  child  having  succeeded  to  his  father,  he  chances  to 
die  before  he  attains  the  age  of  puberty ;  which  is  the  case  like  to 
a  fiduciary  bequest,  which  makes  the  succession  to  pass  from  one 
executor  to  the  other.  And  when  a  father  makes  a  pupillary  sub- 
stitution, it  comprehends  both  the  one  and  the  other  case.® 

Remarks  on  the  Preceding  Article. 

3790.  The  rule  explained  *in  this  article  is  not  founded  on  the 
nature  of  these  two  sorts  of  substitutions ;  for  their  characters  and 
their  use  are  wholly  different ;  and  there  is  no  essential  connection 
between  the  one  and  the  other.  But  what  occasioned  in  the  Ro- 
man law  that  the  expression  of  the  one  comprehended  both,  as  is 
said  in  the  second  of  these  texts,  was  the  frequent  use  of  these  two 
sorts  of  substitutions  that  were  joined  together.  And  the  consti- 
tution of  those  emperors,  of  which  mention  was  made  in  the  sec- 
ond text,  and  which  was  in  all  probability  a  consequence  of  that 
usage,  established  the  same  into  a  fixed  rule. 

3791.  It  may  be  remarked  on  this  article,  that  it  is  not  there  said 
that  the  expression  of  one  of  these  substitutions  comprehends  like- 
wise the  other,  as  it  is  said  in  the  second  of  the  texts  cited  on  this 
article,  but  only  that  the  pupillary  substitution  comprehends  both. 
For  if,  for  example,  a  testator,  having  instituted  his  son  that  was 
under  fourteen  years  of  age,  had  added,  that,  in  case  the  said  child 
should  die  before  him,  such  a  one  should  be  his  heir  or  executor,  it 
would  seem  that  according  to  equity  one  might  question  whether 
this  substitution  ought  to  have  the  effect  of  calling  this  substitute, 
in  case  that  the  said  child,  having  outlived  and  succeeded  his  fa- 
ther, had  died  before  he  arrived  at  the  age  of  puberty,  and  whether 
it  would  not  be  a  slavish  observance  of  the  niceties  of  the  Roman 
law,  if  we  should  give  to  the  said  substitution  this  effect  in  the 
like  case.  For  this  testator  having  clearly  explained  himself  as  to 
the  case  where  the  child  should  die  before  him,  his  expression 
would  seem  to  have  no  other  extent  than  to  that  single  case  which 

®  L.  1,  4  1,  D.  de  vtdg.  etpup.;  —  /.  4,  eod. 

53  • 
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he  had  expressed,  especially  if  we  suppose,  as  it  is  natural  to  sap- 
pose  of  almost  all  testators,  that  he  who  made  snch  a  dispositioa 
was  ignorant  of  the  connection  which  tiie  Roman  law  made  be- 
tween the  vulgar  substitution  and  the  pupillary.  And  we  see  even 
in  a  law,  that  although  the  vulgar  substitution  to  a  son  under  age 
comprehends  the  pupillary,  yet  that  it  is  to  be  understood  only  of 
the  cases  where  it  does  not  appear  that  the  intention  of  the  testa- 
tor is  contrary.  Si  modo  turn  conlrariam  defuncH  volurUatem  extf- 
itsse  probeiur,*  But  if  a  testator  had  substituted  after  the  pupillary 
manner  to  his  son  under  age,  without  explaining  himself  in  any 
other  way,  one  might  think  that,  having  made  use  of  that  indefi- 
nite expression,  his  intention  was  that  it  should  be  taken  in  the 
sense  which  the  laws  give  it. 

IV. 

3792.  3%€  Pupillary  Substitution  comprehends  the  Ooods  of  the 
ChiUL —  Of  these  two  substitutions,  the  first,  which  is  the  same 
with  the  vulgar,  makes  the  person  who  is  substituted  to  be  imme- 
diate heir  or  executor  of  the  father,  if  the  child  does  not  succeed ; 
and  the  second  transmits  to  the  substitute,  not  only  the  goods  of 
the  father,  if  the  child  has  succeeded  to  him,  but  also  all  the  goods 
that  may  accrue  to  the  child  in  any  other  manner  of  way.^ 

Remarks  on  the  Preceding  Article. 

3793.  This  effect  of  the  pupillary  substitution,  to  transmit  to  the 
substitute  the  proper  goods  of  the  child,  was  a  consequence  of  the 
extent  which  was  given  by  the  Roman  law  to  the  paternal  author- 
ity, and  of  the  rule  which,  as  is  mentioned  in  the  following  ar- 
ticle, makes  the  father's  testament  to  be  considered  as  the  testa- 
ment of  the  son.  It  may  be  said  of  this  rule,  that  it  derives  its 
authority  only  from  a  mere  positive  law,  which  has  no  essential 
connection  with  natural  equity,  and  is  even  in  some  measure  op- 
posite to  the  principle  of  equity,  which  calls  the  heirs  of  blood  to 
successions,  and  makes  their  condition  more  favorable  than  that  of 
the  testamentary  heirs,  as  hath  been  remarked  in  other  places/ 
So  that  it  seems  not  to  agree  with  the  spirit  of  the  general  lavr  of 
this  kingdom,  which  is  far  from  countenancing  these  niceties. 
And  although  the  same  be  observed  in  many  places,  yet  we  have 

*  L.  4,  C.  de  imp.  et  al,  subtt. 
^  Inttit.  de  pupUl.  subtt. 

*  Sco  tlie  eighth  article  of  the  preface  to  this  book. 
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thonght  proper  to  make  this  reflection  here  for  the  use  of  other 
provinces  which  are  governed  by  the  written  law,  but  where  these 
sorts  of  (lispositions  of  the  Roman  law  are  not  observed  in  so  lit- 
eral a  s^hse,  because  of  the  mixture  they  have  in  the  said  provin- 
ces of'their  own  customs  and  the  written  law  together.  And  I 
may  venture  to  say,  that  there  would  arise  no  manner  of  inconven- 
ience from  the  non-observance  of  this  rule,  which  strips  the  heirs 
of  the  ch^  who  dies  before  he  is  of  age  to  make  a  will,  not  only 
of  the  g^^s  which  he  had  by  descent  from  his  father,  but  of  the 
child's  own  proper  goods,  to  make  them  go  to  the  substitute,  and 
especially  in  the  cases  where  a  testator  was  ignorant  of  this  effect 
of  a  substitution  which  he  had  made  to  his  son  under  age,  without 
any  other  view  than  that  which  he  would  have  had  in  substituting 
to  a  child  that  had  attained  the  age  of  puberty. 

V. 

3794.  So  that  U  contains  Two  Testaments^  that  of  the  Father y  and 
that  of  the  Child,  —  It  follows  from  these  rules,  that  the  testament 
of  the  father,  who  makes  therein  a  pupillary  substitution,  disposes 
of  two  different  successions,  and  contains,  as  it  were,  two  testa- 
ments, that  of  the  father,  who  disposes  thereby  of  all  his  own  goods, 
and  that  of  the  child.  For  the  pupillary  substitution  transmitting 
to  the  substitute  both  the  goods  which  the  child  has  had  of  his  fa- 
ther, and  likewise  those  which  he  has  acquired  otherwise,  it  has  the 
same  effect  as  an  institution  would  have  which  the  said  child 
should  have  made  in  favor  of  this  substitute,  if  he  had  been  ca- 
pable of  making  a  testament* 

VL 

3795.  One  cannot  substitute  after  the  Pupillary  Manner  to  a 
Child  that  is  not  in  his  Power.  —  If  the  child  under  age  were  out 
from  under  the  jurisdiction  of  his  father,  as  if  he  was  emancipated, 
the  father  could  not  substitute  to  him  after  the  pupillary  manner.' 
For  the  right  of  making  such  a  substitution  is  granted  only  to  the 
paternal  authority,  and  is  not  a  bare  effect  of  the  incapacity  of 
making  a  testament,  under  which  the  child  labors  who  is  not  ar- 
rived at  the  age  of  puberty. 

*  4  2,  Inti.  de pup,  sufiif.;— /.  2,  Z>.  ds  vulg,  etjmp.  ndmt.    See  the  remailu  on  the  pie- 
ceding  article. 
'  See  the  text  cited  on  die  second  article. 
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VIL 

3796.  This  Substitulian  ends  when  the  Lrfant  aJUains  the  Age  of 
Puberty,  —  The  pupillary  substitution  remains  in  suspense  until 
the  infant  has  attained  the  age  of  puberty,  or  dies  before  he  arrives 
at  it.  But  as  soon  as  he  attains  the  age  of  puberty,  this  substitu- 
tion is  annulled ;  so  that  although  he  should  die  immediately  after, 
even  without  making  a  will,  yet  the  substitute  would  have  no 
share  in  his  goods,  nor  in  those  of  the  father.' 

VIIL 

3797.  Substitution  to  a  Child  in  a  State  of  Madness^  which  is 
called  Exemplary.'^ Those  who  have  children  or  grandchildren 
that  are  mad  may  substitute  to  them  as  to  children  under  age, 
although  they  be  of  age  sufficient  to  make  a  wilL  And  it  is  this 
substitution  that  is  commonly  called  exemplary^  because  it  has 
been  invented  after  the  example  of  the  pupillary,  which  it  imitates 
in  this,  that  madness  putting  the  children  into  a  condition  like  to 
that  of  children  under  age,  as  to  what  relates  to  the  incapacity  of 
disposing  of  their  estates,  the  law  gives  to  fathers  the  power  of 
making  a  will  for  them,  and  of  disposing  in  favor  of  a  substitute, 
even  of  the  legitime  or  child's  part  of  their  own  inheritance,  which 
they  are  obliged  to  leave  to  those  children  who  are  in  a  state  of 
madness,  as  well  as  to  their  other  children.^ 

IX. 

3798.  None  are  called  to  this  Substitution  besides  the  ChUdbren  or 
Brothers  of  the  Heir  or  Executor  who  is  Mad. —  If  those  children 
who  are  in  a  state  of  madness  had  children  who  did  not  labor  un- 
der the  same  infirmity,  one  could  not  substitute  to  them  other  per- 
sons besides  their  own  children.^  And  if,  having  no  children,  tbey 
had  brothers,  the  substitution  could  not  be  made  in  favor  of  other 
persons  than  those  very  brothers,  or  some  of  them.*^ 

X. 

3799.  If  the  Madness  ceases,  the  Substitution  is  at  an  End.  —  If 
the  madness  should  chance  to  cease,  this  substitution  which  had 
no  other  foundation  would  cease  also,  even  although  he  to  whom 
the  father  had  substituted  in  this  manner  had  made  no  testament, 


8  4  Bt  In$t.  de  ptqnH  tubti.  *^  X.  9,  C,  d*  m^  €t  al.  mbtL 

'  L.  9,  C.  de  imp.  et  cd.  «i6*f.  ^  D.  I  9,  in/ 
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but  by  the  bare  effect  of  his  recovery  of  his  senses.  For  it  would 
l>e  justly  presumed  that,  not  having  been  willing  to  make  a  testa- 
ment when  he  could,  his  intention  was  to  have  no  other  heirs  but 
those  of  his  blood ;  and  it  could  not  be  presumed  that  he  had  a 
mind  to  ap|VOve  the  testament  of  his  father  which  preserved  the 
memory  of  his  madness.  And  much  more  would  the  substitution 
be  annulled  if  he  had  made  a  testament  in  a  lucid  interval,  al- 
though his  madness  did  afterwards  return  upon  him.^ 

XL 

3800.  A  Mother  and  other  Ascendants  may  make  this  Sort  of  Sub* 
siitution,  —  Seeing  substitutions  to  children  who  are  in  a  state  of 
madness  are  not  only  a  bare  effect  of  the  authority  which  the  pa- 
ternal power  gives,  but  an  office  of  humanity  which  parents  may 
exercise  towards  their  children ;  all  the  ascendants,  and  even  moth- 
ers, may  substitute  in  this  manner."^ 

Remarks  on  the  Preceding  Article. 

3801.  We  have  endeavoured  to  distinguish  and  to  explain,  in 
these  eighth,  ninth,  tenth,  and  eleventh  articles,  all  that  there  is  in 
the  ninth  law  of  the  Ck>de  de  impub,  et  aL  subst.  relating  to  this  ex- 
emplary substitution,  without  touching  on  a  difficulty  which  has 
divided  some  interpreters,  and  of  which  we  .shall  take  notice  here. 
It  is  said  in  this  law,  as  it  is  put  down  in  the  article,  that  all  as- 
cendants, and  even  the  mother,  may  substitute  to  their  children 
-which  are  in  a  state  of  madness.  And  it  does  not  appear  that  in 
this  law  any  distinction  is  made  between  the  effect  of  such  a  sub- 
stitution made  by  mothers,  or  other  ascendants,  who  have  not  un- 
der their  power  the  child  to  whom  they  substitute,  and  that  which 
is  made  by  a  father  who  has  the  said  child  under  his  power.  This 
has  induced  some  interpreters  to  be  of  opinion,  that,  as  the  substi- 
tution made  by  the  father  hath  its  effect  in  both  the  cases  ex- 
plained in  the  third  article,  that  is  to  say,  in  the  first,  if  the  child 

^  L,9,C.de  impub.  et  aL  mb&L    See  tfie  fourth  article  of  Hub  aeoond  Mction  of  Tetta^ 


"  Hnmanitatb  intnita  parentibos  indolgemns,  &c.  L.  9,  C.  de  impab.  et  aliis  subst. 
Tins  word pttreniOms  takes  in  the  fiuher  and  the  mother;  and  these  other  words  of  the 
same  law,  parmti  qui  net  qua  tetUtiur^  comprehend  expressly  the  mother. 

We  do  not  put  down  here  among  the  roles  of  these  sereral  sorts  of  substitntions  that 
of  the  Roman  law,  which  we  see  in  the  forty-third  law,  D.  de  vulg.  et  pup.  subtt.y  touching 
a  snbstitation,  which  one  could  make  by  permission  from  the  prince  to  a  child  who  was 
dumb :  for  these  sorts  of  permissions  are  not  in  use  with  us. 
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does  not  suooeed,  and  in  the  second,  if,  having  snooeeded,  it  dies 
before  it  arrives  at  the  age  of  puberty ;  so  likewise  the  sabstitation 
of  the  mother  to  her  child  which  is  road  ought  also  to  have  its 
eflect  both  in  the  one  and  the  other  of  these  two  cases.     And  this 
opinion  seems  on  one  part  to  be  founded  on  the  letter  of  the  said 
law,  which  permits  all  ascendants,  and  even  the  mother,  to  make 
this  sabstitntion  after  the  example  of  the  papillary ;  and  on  the 
other  part,  becaose  it  was  not  necessary  to  grant  them  a  pennis- 
sioa  to  make  a  sabstitation  in  the  first  of  these  two  cases;,  w^hich 
b  a  vulgar  sabstitation  permitted  to  every  body.     So  that^  thb 
Uw  gTanting  unto  them  without  distinction,  in  the  same  manner 
a»  to  a  Csther,  leave  to  make  this  exemplary  sabstitation,  this  per- 
mb«ioa  wookl  be  useless  if  it  respected  only  the  first  case.     How- 
evin;  these  interpreters  have  been   censured    by  anodier,   who 
chance*  them  with  having  invented  of  their  own  head  this  pennis- 
skMn  for  the  second  case,  to  the  mother  and  to  the  ascendants  who 
have  not  the  diild  under  their  power.     But  we  may  say  that*  if 
they  have  eired,  it  is  the  law  itself  that  has  led  them  into  the  er- 
nw.     And  there  would,  perhaps,  be  as  much  reason  to  find  fault 
with  Jusdnian,  or  thoee  who  composed  tUs  law  of  his,  that  they 
ha\*e  not  conceived  it  in  such  tarms  as  might  distinguish  the  snb- 
stitutioa  of  the  mother  from  that  of  the  father,  if  it  had  been  their 
intention  so  to  do ;  seeing  this  distinction  was  very  easy  and  very 
Bii>.*»!>ary  to  be  made.    We  may  add,  in  favor  of  these  interpreters 
that  a  certain  author  has  observed,  that  he  who  has  censored 
them  od  this  occasioB  has  been  himself  of  their  opinion  in  other 
placets*    But  we  may  do  them  aU  that  justice,  to  own  that  their 
diderence  in  opinion  has  been  a  natural  consequence  enough  of 
the  Utde  exactness  that  we  see  in  many  of  the  laws  of  Justinian. 
And  it  may  be  said  of  this  law  in  particular,  that  it  would  seem 
that,  accovding  to  the  views  which  those  persons  ought  to   have 
had  who  were  employed  to  compose  it,  they  have  not  clearly 
enough  explained  their  meaning  therein.     The  matter  in  question 
\v;i:^  to  gi\-e  to  mothers,  and  other  ascendants,  who  have  not  their 
children  under  their  jurisdiction,  a  new  power  to  substitnte  to  their 
rhiktren  who  were  mad,  and  to  whcHn  even  fathers  could  not^  be- 
fvM^  thi»  law>  substitute  in  thb  second  case  without  the  permission 
of  the  prince.    So  that,  in  order  to  frame  this  law,  the  compilers 
thereof  were  to  give  to  Others  the  power  of  substituting  to  their 
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children  in  a  state  of  madness,  without  this  permission  from  the 
prince,  and  to  regulate  with  respect  to  mothers,  and  all  other  as- 
cendants, wherein  should  consist  the  new  power  that  was  to  be 
given  them  over  and  above  that  of  the  substitution  for  the  first 
case,  which  they  had  already,  as  all  other  persons  have.  Thus, 
the  matter  was  to  know,  first,  whether  this  power  should  not  ex- 
tend to  the  substitution  for  the  second  case,  as  well  as  for  the  first 
In  the  second  place,  it  was  to  be  considered  whether,  by  granting 
them  this  power  of  substituting  for  the  second  case,  the  said  power 
would  comprehend,  not  only  the  goods  which  the  child  should  in- 
herit of  the  person  who  did  substitute,  but  also  the  proper  goods 
of  the  child,  in  the  same  manner  as  the  pupillary  substitution 
made  by  the  father  did,  and  which  served  as  an  example  for  the 
substitution  to  children  in  a  state  of  madness.  And  in  a  word, 
seeing  this  substitution  was  permitted  to  the  mother  and  to  all  the 
ascendants,  in  imitation  of  the  pupillary  substitution ;  if  it  was 
not  the  intention  of  the  compilers  of  the  law  that  this  imitation 
should  be  entire,  and  that  they  had  a  mind  to  set  bounds  to  it,  it 
would  have  been  proper  to  have  expressed  them,  and  not  to  have 
left  obscurities  and  ambiguities  which  divide  the  most  able  inter- 
preters. 

XIL 

3802.  (hmpendious  SubsiUuHon.  —  As  one  single  expression 
comprehends  two  substitutions,  the  vulgar  and  the  pupillary,  as 
has  been  mentioned  in  the  third  article,  so  we  may  by  one  and  the 
same  expression  add  to  these  two  a  third  sort  of  substitution, 
which  is  the  fiduciary,  of  which  we  shall  treat  in  the  following 
title.  And  it  is  this  manner  of  substituting  that  is  called  compenr' 
dious,  the  same  being  conceived  in  terms  which  comprehend  these 
three  different  sorts  of  substitution;  as  if  a  testator,  instituting 
his  son  who  is  under  fourteen  years  of  age,  substitutes  to  him  an- 
other person  in  case  he  should  die  before  the  age  of  twenty-five 
years.^*  And  these  three  substitutions  have  their  efiect,  as  shall  be 
shown  in  the  article  which  follows. 

*  L.  15,  D.  de  mdg.  et  pup.  ntbst.  ;—l.  8,  C  dt  impvh.  et  cX.  sti&ff.  Although  these  laws 
speak  only  of  %  compendious  snbstitation  made  bj  a  soldier  in  direct  terms,  and 
therefore  die  compendious  substitution  in  the  sense  of  these  laws  be  properly  a  military 
nibstitation  founded  upon  the  privilege  of  soldiers,  of  which  notice  has  been  taken  in  the 
preamble  of  the  fifth  book,  which  empowered  them  to  make  a  substitution  in  direct  terms 
to  their  adult  children ;  yet  we  have  nevertheless  conceived  the  rule  in  terms  which  take 
in  all  penoDs  without  distinction.    For  besides  that  according  to  our  usage  aU  penoni 


THE   CIVIL   LAW.  [PART  II*  BOOK  ▼. 

XIIL 

3803.  Effect  of  the  Three  Substitutions  in  the  Compendious  one. 
—  Of  these  three  substitutions,  comprehended  in  the  said  expre^ 
sion  of  compendious  substitution,  the  first,  which  is  the  Tulgar, 
hath  its  effect  only  in' case  that  the  child  be  not  heir  or  executor, 
and  it  ends  as  soon  as  he  has  succeeded  to  the  deceased.  The 
second,  which  is  the  pupillary,  hath  its  effect  only  in  case  the  child 
dies  before  he  arrives  at  the  age  of  puberty,  and  it  ends  so  soon  as 
he  attains  that  age.  And  the  third,  which  is  the  fiduciary,  beg^ins 
only  to  have  its  use  after  that  the  son,  being  arrived  at  the  age  of 
puberty,  dies  within  the  time  regulated  by  the  said  substitution.^ 

XIV. 

3804.  Difference  of  the  Effects  of  these  Three  &ibstUutions.  — 
We  must  observe  this  difference  between  these  three  substitutions, 
that  the  vulgar  substitution  transmits  to  the  substitute  the  goods 
of  the  testator,  if  his  son  does  not  succeed  to  him ;  that  by  virtue  of 
the  pupillary  the  substitute  acquires  both  the  goods  of  the  testator 
and  those  of  his  son,  if  he  has  succeeded  to  him ;  and  that  the 
fiduciary  substitution  is  limited  to  the  goods  which  the  son  by  sac- 
ceeding  to  his  father  inherited  of  him  :  ^  which  is  to  be  understood 
according  to  the  rules  which  shall  be  explained  in  the  following 
title. 

XV. 

3805.  Reciprocal  Substitution.  —  That  is  called  reciprocal  substi- 
tution whereby  two  or  more  heirs  or  executors  are  substituted  re- 
ciprocally to  one  another.  Thus,  a  testator  may  substitute  his 
heirs  or  executors  one  to  another,  cither  by  a  simple  vulgar  substi- 
tution, whether  it  be  that  he  institutes  his  children  that  are  adolt, 
or  under  age,  or  other  person ;  or  by  a  pupillary  substitution,  if  be 
institutes  his  children  who  are  under  the  age  of  puberty ;  or  by  a 
fiduciary  substitution,  if  he  institutes  two  or  more  heirs  or  execa- 

may  in  their  dispositions  make  use  of  direct  tenna  or  others,  as  haa  been  remarked  in  tfaa 
same  place,  and  in  the  preamble  of  the  fourth  section  of  Testaments,  and  that  we  oagbt 
only  to  consider  in  the  expressions  of  testators  the  intention  which  is  explained  by  the 
words  they  make  use  of,  wliatever  they  be ;  we  give  commonly  the  name  of  compendioos 
substitutions  to  such  as  comprehend  the  three  sorts,  whatever  terms  they  be  conceired  in ; 
whether  the  testator  was  a  soldier  or  not,  and  whether  the  fiduciary  substitution  were  to 
determine  after  the  child  had  attained  a  certain  age,  or  ought  to  take  place  at  what  age 
soever  the  child  should  happen  to  die. 

P  See  the  texts  cited  on  the  foregoing  article. 

1  i>ce  the  texts  cited  on  tlie  twelfth  article,  and  the  rcmaik  on  the  fourth  article. 
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-fcors,  whether  they  be  his  children  or  others,  to  succeed  to  him,  and 
ordains  that  their  shares  of  the  inheritance  shall  go  to  those  who 
SLre  substituted,  if  the  cases  of  the  substitution  fall  out  And  one 
may  also  make  a  reciprocal  substitution  among  legatees.' 


SECTION    II. 

particular  rules  concerning  some  cases  of  pupillary  sub- 
stitutions. 

Art.  L 

3806.  He  who  is  substituted  to  an  Infant  cannot  accept  one  Sue* 
cession  without  the  other.  —  If,  in  the  case  of  a  pupillary  substitu- 
tion, the  son  who  is  under  the  age  of  puberty,  having  succeeded  to 
his  father,  happens  to  die  before  he  attains  the  age  of  puberty, 
leaving  behind  him  other  goods  besides  those  of  the  succession  of 
his  father,  he  who  is  substituted  to  the  son  cannot  divide  his  right, 
and  accept  one  of  the  two  successions,  and  renounce  the  other ; 
but  he  must  either  accept  both  together,  or  renounce  both  the  one 
and  the  other.  For  the  testator's  intention  was,  that  he  should 
succeed  both  to  his  son  and  to  him,  and  he  has  made  only  one 
succession  of  the  two.  And  although  they  be  in  effect  two  suc- 
cessions, yet  the  testament  being  the  sole  title  both  for  the  one 
and  the  other,  the  substitute,  who  cannot  divide  his  title,  cannot 
likewise  take  one  of  the  successions  without  taking  also  the  other.* 

IL 

3807.  Not  even  although  he  were  Coheir  or  Coezecutor  %oUh  the 
Infant.  —  If  he  who  is  substituted  to  an  infant  was  likewise  insti- 
tuted heir  or  executor  with  him  for  some  portion  of  the  inherit- 
ance, and  both  the  one  and  the  other  had  entered  to  the  sue- 

'  X.  4, 4  1,  Z>.  dSe  vuig.  d  pup.  subtL  ; — 2. 37,  i  1,  />.  <2e  hcend.  irut.  Although  these  texts 
bare  not  relation  to  the  three  kinds  of  sabstitution  mentioned  in  the  twelfth  article,  bat 
ynlj  to  the  mlgar  and  the  papillary,  jet  nothing  can  hinder  a  testator  from  making  a  re- 
ciprocal fiduciary  bequest  among  his  testamentary  heirs  or  legatees.  But  seeing  every 
reciprocal  substitntion  is  only  the  same  with  respect  to  an  executor  or  legatee  as  with  re- 
spect to  other  persons,  and  that  with  respect  to  every  person  it  is  at  least  of  one  of  the 
three  kinds,  the  reciprocal  substitution  is  not  so  much  a  kind  of  substitution  distinguished 
from  the  others,  as  a  manner  proper  to  render  conmion  to  two  or  more  substitutes  the 
same  substitution,  or  substitutions,  if  there  be  more  than  one. 

•  X.  10,  i  2,  D.  de  vulg.d  pup.  subst.;  ^120,  C  dejur.ddib.  See  the  fourth  article  of 
the  first  section,  and  the  remark  that  is  there  made  on  it 

VOL.  11.  54 
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cession,  the  case  of  the  pupillary  snbstitation  happening  after* 
wards  by  the  death  of  the  son  under  the  age  of  puberty,  the  sub- 
stitute could  not  renounce  the  portion  of  the  inheritance  of  the 
father  which  had  been  acquired  by  the  said  son,  and  which  the 
substitution  would  transmit  to  him.^ 

IIL 

3808.  The  Reciprocal  Substitution  between  Two  Ltfanis  compre- 
hends both  the  Cases.  —  If  a  father  who  had  two  infant  children, 
both  under  the  age  of  puberty,  substitutes  them  one  to  another  by 
a  reciprocal  substitution,  without  specifying  either  the  case  of  val- 
gar  substitution,  or  that  of  the  pupillary,  this  substitation  would 
comjwehend  both.* 

IV. 

3809.  7%e  Reciprocal  SubstUution  between  an  htfamt  under  the 
Age  of  Puberty  and  an  Adult  Person  is  onfy  Vulgar. —  If  the  le- 
ciprocal  snbstitution  was  made  by  a  father  between  two  children, 
one  of  whom  was  past  the  age  of  puberty,  and  the  other  under  it, 
it  would  be  limited  to  the  case  of  the  vulgar  substitution ;  for  there 
would  be  only  this  case  common  to  the  two  brothers.  And  seeing 
the  pupillary  substitution  could  not  take  place  with  respect  to  the 
succession  of  him  who  should  be  adult,  and  that  their  condition 
ought  to  be  equal,  the  pupillary  substitution,  which  is  frxiitless  for 
the  one,  would  likewise  be  so  for  the  other ;  ^  unless  it  were  that 
the  testator  had  distinguished  them  by  substituting  the  adult  per* 
son  to  his  infant  brother,  who  was  under  the  age  of  puberty,  for 
both  the  cases,  and  the  infant  brother  to  the  adult  brother  for  the 
first  case,  or  by  expressing  otherwise  the  intention  which  he  might 
have  therein.* 

V. 

3810.  He  who  is  substituted  to  an  Infant  under  the  Age  of  iV 
berty^  and  to  another  Executor ^  is  substituted  to  both  only  m  the  Case 
of  the  Vu^ar  Substitution.  —  If  a  testator,  instituting  anoth^  ex* 
ecutor  with  his  infant  son  who  is  under  the  age  of  puberty,  such 
as  his  reUct,  who  is  mother  to  his  son,  substitutes  to  both  of  them 
another  executor,  in  case  it  should  happen  that  neither  the  one  nor 
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the  other  shonld  succeed  to  him,  this  substitute  could  not  pretend 
that  the  said  substitution  were  pupillary  with-  regard  to  the  son : 
for  seeing  it  could  not  with  respect  to  the  mother  have  any  other 
effect  than  that  of  a  vulgar  substitution,  and  it  being  only  the 
same  with  respect  to  both,  it  would  be  only  vulgar  with  regard  to 
the  son.^ 

VL 

3811.  He  who  is  subsiUuted  to  Two  htfamU  under  the  Age  of  Pu^ 
berty  succeeds  only  to  him  who  dies  last  —  If  a  father  of  two  chil- 
dren  who  are  under  the  age  of  puberty,  having  iuBtituted  them  his 
executors,  substitutes  to  them  another  person,  in  case  that  both  the 
one  and  the  other  should  die  before  they  attain  the  age  of  pu- 
berty, this  substitution  will  not  have  its  effect,  except  in  the  case 
that  they  both  die  under  the  age  of  puberty ;  and  the  substitute 
^will  have  no  share  in  the  succession  of  him  that  dies  first  For 
the  intention  of  the  father  was,  that  each  of  his  children  should 
succeed  to  the  other,  and  that  the  substitute  should  not  be  called 
to  the  succession,  but  in  the  case  where  the  two  brothers  should 
chance  to  die  before  they  attained  the  age  of  puberty.^ 

VII. 

3812.  He  who  is  substituted  to  him  who  dies  last  succeeds  to  both 
if  ihey  die  together.  —  If,  in  a  like  case  of  two  infant  children  under 
the  age  of  puberty,  the  testator  had  substituted  another  person  to 
snch  of  the  t^o  as  should  die  last ;  and  they  both  happened  to 
die  together,  as  in  a  fire,  or  in  a  shipwreck,  so  that  it  could  not 
be  certainly  known  which  of  the  two  died  last,  or  if^  in  reality, 
they  both  died  at  the  same  instant,  this  substitute  would  succeed 
both  to  the  one  and  to  the  other.  For  besides  that  we  may  look 
upon  him  to  have  died  last  whom  the  other  did  not  survive,  the 
intention  of  the  father  in  calling  this  substitute  to  the  succession 


'  L,  4,  C  de  mpiA,  €t  of.  Mbsf .  We  nrast  not  look  upon  the  rale  explained  in  thia  ard* 
cle  to  be  an  exception  to  that  which  has  been  explained  in  the  third  article  of  the  first 
section.  For  that  of  the  said  third  article  is  naturally  confined  to  the  case  of  a  disposition 
which  snbstitntes  only  to  an  heir  or  executor  who  is  nnder  the  age  of  pnberty,  and  does 
not  extend  to  a  snbetitntion  which  would  call  another  heir  or  execntor  in  conjanction 
with  him  who  is  nnder  the  age  of  puberty.  Thus,  the  conjunction  of  another  heir  or  ex- 
ecutor with  one  who  is  under  the  age  of  puberty  makes  that  the  substitution,  which  is 
only  one  and  the  same  with  respect  to  both,  and  is  only  Tulgar  with  regard  to  the  other 
heir  or  executor,  cannot  be  pupiUaiy  with  nspect  to  him  who  is  onder  the  age  of  pabei^. 

f  L.  10,  C.  da  imp¥b»  ei  al,  siiftrt. 
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of  him  who  should  die  last,  and  who  onght  to  sncceed  to  the 
other,  was  that  the*  two  suocessions  should  go  to  him.^ 

VIIL 

38ia  The  Vulgar  SubttihUian  to  M  Ltfami  tmder  the  A^e  of 
berty  is  not  ended  by  his  Entry  to  the  Inheritance,  if  he  renatmees 
afterwards.  —  If  a  son  under  the  age  of  fourteen  years,  to  whom 
the  father  had  substituted  another  person,  having  entered  to  the 
succession,  does  afterwards  renounce  it,  either  he  himself  by  his 
own  act,  or  his  tutor  for  him,  the  vulgar  substitution  will  have  its 
effect  For  although,  the  son  having  once  taken  upon  him  the 
quality  of  executor,  this  substitution  seems  to  have  ceased,  yet  his 
renunciation  of  the  inheritance  puts  the  things  in  the  same  state 
and  condition  as  if  he  had  renounced  from  the  time  of  his  h- 
therms  death.^ 

Remarks  on  the  Precebino  Article. 

3814.  Although  it  be  a  difficult  thing  for  this  case  to  fall  out, 
that  a  substitute  should  be  willing  to  accept  of  a  succession  which 
the  son  refuses,  yet  it  is  not  altogether  impossible :  and  besides, 
the  rule  shows  that  the  right  of  the  substitute,  which  seemed  to  be 
extinguished  by  the  infant's  entering  to  the  inheritance,  is  not  so 
in  reality,  and  is  only  in  suspense,  to  revive  again  in  case  the  son 
should  happen  to  renounce  the  inheritance ;  seeing  this  case  opens 
the  way  for  the  vulgar  substitution.  Thus,  this  rule  seems  to  de- 
cide in  express  terms  a  question  which  some  interpreters  say  is  one 
of  the  most  difficult,  that  is,  whether  the  substitution  revives  when 
the  infant  who  is  under  the  age  of  puberty,  having  accepted  the 
succession,  gets  himself  relieved  from  the  said  act,  and  renounces 
the  inheritance.  And  it  seems  likewise  to  decide  another  question 
which  they  propose  concerning  pupillary  substitution,  which  is, 
whether,  a  son  under  the  age  of  fourteen  years,  to  whom  his  father 
had  made  a  pupillary  substitution,  having  outlived  his  father,  and 
happening  to  die  before  he  accepted  the  succession,  the  same 
would  go  to  the  substitute,  or  to  the  heir  at  law  or  next  of  kin  of 
the  said  infant  son ;  who  would  pretend  that  the  case  of  the  sub- 
stitution had  not  happened,  because,  the  son  having  survived  the 

^  L.  Si,  Z>.  de  tmlg,  et pup.  nbst. ; — /.  11,  D.  de  bon. pan.  mc.  tab.;  —I.  9,  Z).  de  reb.  db&. 
See  the  eighteenth  article  of  the  first  section  of  the  following  title,  and  the  remarks  on  the 
twelfth  article  of  the  second  section,  How  CkSdrtn  »uoceed. 

'  L.  44,  D.  de  Ttjudie. 


TIT.  II*  SBC.  II.]  PUPILLARY   8UB8TITUTION.  641 

fathety  he  would  be  his  heir,  suns  lueres,  and  have  a  right  to  the 
estate  actually  vested  in  him,  although  he  was  ignorant  of  his 
right;  and  that  by  this  means  he  would  have  excluded  the  substi- 
tute, and  transmitted  the  inheritance  to  his  heir ;  but  since,  by  the 
rule  explained  in  this  article,  the  substitute  succeeds,  even  not- 
'^^thstanding  the  son's  entry  to  the  inheritance,  when  he  is  after- 
iTeords  relieved  from  the  said  act,  and  renounces  the  inheritance, 
and  by  consequence  the  substitute  is  not  absolutely  excluded  by 
the  son's  entry;  so  it  may  be  said,  that  neither  is  he  excluded 
by  the  son's  surviving  the  father,  when  the  son  does  not  enter  to 
the  inheritance,  since  before  he  accepts  the  inheritance  his  qual- 
ity of  son  and  heir  at  law  does  not  hinder  it  from  being  uncertain 
vrhether  he  will  be  testamentary  heir  or  not,  seeing  he  may  re- 
nounce his  right ;  and  seeing,  moreover,  it  is  certain  that,  when  he 
does  renounce,  things  will  be  in  the  same  state  and  condition  as  if 
he  had  never  been  testamentary  heir,  for  the  same  reason  which 
makes  the  heir  or  executor  who  only  accepts  the  succession  a  long 
time  after  it  has  been  open  to  be  nevertheless  considered  as  being 
heir  or  execut(»r  from  the  moment  that  the  succession  was  open, 
as  has  been  said  in  its  place.*    From  whence  it  follows,  that  the 
renunciation  of  the  infant  who  is  under  the  age  of  puberty  makes 
the  substitute  who  accepts  the  succession  to  be  reputed  heir  or  ex- 
ecutor, in  the  same  manner  as  if  the  substitution  had  been  open 
at  the  moment  of  the  testator's  death. 

3815.  We  ought  likewise  to  examine  here  a  third  question, 
which  is  started  by  the  same  interpreters,  which  is  to  know  if  the 
executor  to  whom  the  testator  hath  made  a  vulgar  substitution, 
happening  to  die  whilst  he  deliberates  whether  he  will  accept  or 
not,  will  transmit  the  right  of  deliberating  to  his  successor,  or  if 
the  inheritance  vriH  go  to  the  substitute.  Those  who  will  have 
the  substitution  to  take  place  found  their  opinion  on  this,  that  the 
law  which  empowers  the  person  who  deliberates  to  transmit  his 
right  to  his  successor^  is  a  new  law,  which  ought  not  to  be  ex- 
tended to  the  case  where  there  is  a  substitute.  But  although  this 
be  a  new  law,  yet  it  is  a  natural  and  just  one ;  and  the  testator 
did  not  intend  that  the  substitution  should  deprive  his  testamen- 
tary heir  of  the  benefit  of  this  law,  and  take  from  him  the  right  of 
deliberating ;  for  if  his  intention  had  been  such,  he  ought  to  have 


*  See  the  fifteenth  article  of  the  fint  section  of  Ban  and  ExeaOon  in  general. 
^  See  the  eighth  article  of  the  tenth  section  of  Tettamenta. 
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of  him  who  should  die  last,  and  who  ought  to  succeed  to  the 
other,  was  that  the*two  successions  should  go  to  him> 

VIIL 

38ia  The  Vulgar  StAgtitutum  to  an  Ltfamt  wider  the  AgeofP^ 
berty  is  not  ended  by  his  Entry  to  the  Inheritance^  if  he  renounces 
afterwards.  —  If  a  son  under  the  age  of  fourteen  years,  to  whom 
the  father  had  substituted  another  person,  having  entered  to  the 
succession,  does  afterwards  renounce  it,  either  he  himself  by  his 
own  act,  or  his  tutor  for  him,  the  vulgar  substitution  will  have  its 
eflfect  For  although,  the  son  having  once  taken  upon  him  the 
quality  of  executor,  this  substitution  seems  to  have  ceased,  yet  his 
renunciation  of  the  inheritance  puts  the  things  in  the  same  state 
and  condition  as  if  he  had  renounced  from  the  time  of  his  £&• 
ther's  death.^ 

Bemabks  on  the  Precbdino  Article. 

3814.  Although  it  be  a  difficult  thing  for  this  case  to  fall  out, 
that  a  substitute  should  be  willing  to  accept  of  a  succession  which 
the  son  refuses,  yet  it  is  not  altogether  impossible :  and  besides, 
the  rule  shows  that  the  right  of  the  substitute,  which  seemed  to  be 
extinguished  by  the  infant's  entering  to  the  inheritance,  is  not  so 
in  reality,  and  is  only  in  suspense,  to  revive  again  in  case  the  son 
should  happen  to  renounce  the  inheritance ;  seeing  this  case  opens 
the  way  for  the  vulgar  substitution.  Thus,  this  rule  seems  to  de- 
cide in  express  terms  a  question  which  some  interpreters  say  is  one 
of  the  most  difficult,  that  is,  whether  the  substitution  revives  ^wben 
the  infant  who  is  under  the  age  of  puberty,  having  accepted  the 
succession,  gets  himself  relieved  from  the  said  act,  and  renounces 
the  inheritance.  And  it  seems  likewise  to  decide  another  question 
which  they  propose  concerning  pupillary  sut>stitution,  which  is, 
whether,  a  son  under  the  age  of  fourteen  years,  to  whom  his  fath^ 
had  made  a  pupillary  substitution,  having  outlived  his  father,  and 
happening  to  die  before  he  accepted  the  succession,  the  same 
would  go  to  the  substitute,  or  to  the  heir  at  law  or  next  of  kin  of 
the  said  infant  son ;  who  would  pretend  that  the  case  of  the  sub- 
stitution  had  not  happened,  because,  the  son  having  survived  the 

^  L,  Si,  D.  de  mUg.  et  pup.  ndiat. ; — /.  W^D.de  ban.  poa.  see.  tab. ;  ^l.  9,  Z>.  de  rA.  tUk 
See  the  eighteenth  article  of  the  first  section  of  the  following  tide,  and  the  renuuka  on  the  * 
twelfth  artiele  of  the  second  section,  How  CkSdren  guoceed. 

'  L*  44,  Z>.  tk  rejwiic. 
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father,  he  would  be  his  heir,  sutis  lucres,  and  have  a  right  to  the 
estate  actually  vested  in  him,  although  he  was  ignorant  of  his 
right;  and  that  by  this  means  he  would  have  excluded  the  substi- 
tute, and  transmitted  the  inheritance  to  his  heir ;  but  since,  by  the 
rule  explained  in  this  article,  the  substitute  succeeds,  even  not- 
*\(dthBtanding  the  son's  entry  to  the  inheritance,  when  he  is  after- 
vrards  relieved  from  the  said  act,  and  renounces  the  inheritance, 
and  by  consequence  the  substitute  is  not  absolutely  excluded  by 
the  son's  entry;  so  it  may  be  said,  that  neither  is  he  excluded 
by  the  son's  surviving  the  father,  when  the  son  does  not  enter  to 
the  inheritance,  since  before  he  accepts  the  inheritance  his  qual- 
ity of  son  and  heir  at  law  does  not  hinder  it  from  being  uncertain 
whether  he  will  be  testamentary  heir  or  not,  seeing  he  may  re- 
nounce his  right ;  and  seeing,  moreover,  it  is  certain  that,  when  he 
does  renounce,  things  will  be  in  the  same  state  and  condition  as  if 
he  had  never  been  testamentary  heir,  for  the  same  reason  which 
makes  the  heir  or  executor  who  only  accepts  the  succ^ession  a  long 
time  after  it  has  been  open  to  be  nevertheless  considered  as  being 
heir  or  executes  from  the  moment  that  the  succession  was  open, 
as  has  been  said  in  its  place.*  From  whence  it  follows,  that  the 
renunciation  of  the  infant  who  is  under  the  age  of  puberty  makes 
the  substitute  who  accepts  the  succession  to  be  reputed  heir  or  ex- 
ecutor, in  the  same  manner  as  if  the  substitution  had  been  open 
at  the  moment  of  the  testator's  death. 

3815.  We  ought  likewise  to  examine  here  a  third  question, 
which  is  started  by  the  same  interpreters,  which  is  to  know  if  the 
executor  to  whom  the  testator  hath  made  a  vulgar  substitution, 
happening  to  die  whilst  he  deliberates  whether  he  will  accept  or 
not,  will  transmit  the  right  of  deliberating  to  his  successor,  or  if 
the  inheritance  vnH  go  to  the  substitute.  Those  who  will  have 
the  substitution  to  take  place  found  their  opinion  on  this,  that  the 
law  which  empowers  the  person  who  deliberates  to  transmit  his 
right  to  his  successor^  is  a  new  law,  which  ought  not  to  be  ex- 
tended to  the  case  where  there  is  a  substitute.  But  although  this 
be  a  new  law,  yet  it  is  a  natural  and  just  one ;  and  the  testator 
did  not  intend  that  the  substitution  should  deprive  his  testamen- 
tary heir  of  the  benefit  of  this  law,  and  take  from  him  the  right  of 
deliberating ;  for  if  his  intention  had  been  such,  he  ought  to  have 


'  See  the  fifteenth  article  of  the  fint  sectioii  otHdn  and  ExeaOon  in  general. 
^  See  the  eighth  article  of  the  tenth  section  of  TettamaAa, 
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Roman  law  to  tenns  of  fiduciary  bequests,  and  of  prayer  and 
entreaty,  in  all  sorts  of  testaments,  and  to  direct  terms  in  the  tes- 
taments of  soldiers,  who  had  the  privilege  of  making  use  of  these 
terms  in  substituting,  as  the  father  had  also  in  a  pupillary  snbstita- 
tion,  when  he  substituted  to  his  infant  son  who  was  nnder  the 
age  of  fourteen,  and  not  emancipated  from  the  paternal  authority. 
So  that  these  two  words  of  direct  and  fiduciary  snbstitiitions 
have  in  France  the  same  sense,  and  signify  that  sort  of  snbstitn- 
tion  which  transfers  from  one  successor  to  another  the  goods  w^hich 
the  testator  has  made  subject  to  the  substitutioiL     And  we  have 
had  the  more  reason  to  use  these  two  expressions  without  distinc- 
tion, because  under  the  Roman  law,  as  has  been  observed  in  the 
fourth  section  of  Testaments,  the  use  of  direct  expressions  and  of 
expressions  by  way  of  prayer  and  entreaty  was  confounded,  and 
this  difference  abolished  for  the  institution  of  an  heir,  and  for 
legacies  and  particular  fiduciary  bequests,  by  two  different  la^»^ 
the  one  of  the  emperor  Constantine,^  and  the  other  of  Justinian;^ 
which  led  naturally  to  the  confounding  in  the  same  manner  the 
use   of  these   different  expressions   in  the    substitutions   of  an 
inheritance,  or  of  a  part  of  an  inheritance,  and  generally  in  all 
sorts  of  dispositions ;  seeing  there  is  nothing  more  true  than  what 
is  added  at  the  end  of  the  law  of  Justinian's,  that  laws  regard 
things,  and  not  words:  Nos  enim  turn  verbiSj  sed  ipsis  rebus  leg^m 
imponvntis. 

3818.  Seeing  a  testator  may  substitute  either  to  all  his  estate, 
or  a  part  of  it,  or  only  to  particular  things,  such  as  a  house,  a  fief, 
or  other  thing ;  we  shall  explain  the  rules  of  these  two  sorts  of 
substitutions  in  the  first  two  sections  of  this  title,  and  in  the  third 
some  rules  that  are  common  to  both  the  one  and  the  other. 

3819.  It  is  to  be  observed  in  relation  to  gradual  substitutions, 
by  which  estates  are  conveyed  to  many  persons  successively,  that 
by  the  fifty-ninth  article  of  the  ordinance  of  Orleans  the  substitu- 
tions were  restrained  to  two  degrees,  exclusive  of  the  institution 
of  the  first  heir  or  executor ;  and  the  said  ordinance  having  oc> 
casioned  many  lawsuits,  on  account  of  the  preceding  substitutions 
which  were  to  extend  beyond  two  degrees,  it  was  ordained  by  the 
fifty-seventh  article  of  the  ordinance  of  Moulins,  that  the  substi- 
tutions which  were  prior  to  the  ordinance  of  Orleans  might  be 
extended  to  four  degrees,  and  that  for  the  future  they  should  be 

^  £.  15,  C.  de  tB$tam.  ^  L.%C.  eemm.  de  Ugai. 
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limited  to  two  degrees.  But  this  ordinance  is  not  observed  in 
some  places,  where  they  retain  the  usage  of  extending  the  substi- 
tutions, even  to  four  degrees  besides  the  first  institution.  And  this 
usage  has,  in  all  appearance,  taken  its  rise  from  the  hundred  and 
fifly-ninth  novel  of  Justinian,  where,  in  a  particular  case,  he  ex- 
tends the  prohibition  to  alienate  the  estate  out  of  the  family  to 
four  generations,  although  it  is  done  in  a  dark,  ambiguous  manner, 
6o  as  that  we  cannot  clearly  collect  from  thence  a  general  rule 
which  may  restrain  all  substitutions  to  four  degrees.  Which  may 
be  an  effect  of  the  manner  in  which  it  is  believed  that  this  novel 
was  composed  by  Tribonian,  the  same  which  he  made  use  of 
\^th  respect  to  other  novels,  of  which  an  ancient  Greek  author 
says,  that  he  sold  them  for  money  to  those  who  stood  in  need  of 
them,  and  were  willing  and  able  to  pay  for  them.® 

3820.  Besides  these  ordinances  which  have  regulated  the  degrees 
of  substitutions,  that  of  the  month  of  January,  1629,  has  made  three 
other  regulations  in  relation  to  this  matter  of  substitutions  and 
fiduciary  bequests.  The  first  is  by  the  hundred  and  twenty-fourth 
article,  that  the  said  degrees  shaU  be  computed  by  the  number  of 
persons,  and  not  by  the  stocks.  The  second  is  by  the  hundred 
and  twenty-fifth  article,  that  fiduciary  bequests  shall  not  take  place 
in  movables,  except  it  be  jewels  of  a  very  great  value.  And  the 
third  is,  that  they  shall  not  take  place  in  the  testaments  of  poor 
country  people.  But  this  ordinance  has  not  been  strictly  observed. 
And  in  the  provinces  which  are  governed  by  the  written  law,  all 
persons  without  distinction  make  substitutions  of  all  their  goods. 
And  as  to  the  number  of  degrees,  we  see  that  even  in  the  places 
where  they  have  retained  the  use  of  substituting  even  to  four  de- 
grees, yet  the  said  number  of  degrees  is  extended  in  such  a  man- 
ner that  they  are  computed,  not  according  to  the  number  of  per- 
sons, but  according  to  the  stocks.  Thus  several  brothers  substi- 
tuted to  one  another  make  but  one  degree;  whereas,  by  that 
ordinance,  each  substitute  was  to  be  reckoned  one  degree.  And 
this  likewise  is  the  rule  in  all  other  places.  For  the  degrees  of 
substitutions  are  nothing  else  but  the  places  of  the  persons  substi- 

*  That  is  to  say,  that  Justinian,  in  eomposing  his  constitutions,  which  are  called  novels, 
took  the  adrice  and  assistance  of  Tribonian,  —  that  famous  Tribonian,  so  well  known  by 
his  canning  and  dexterity,  and  by  his  avarice, — who,  in  composing  these  new  constitu- 
tions, took  money  from  those  whose  interests  gave  the  occasion  for  making  tiie  said  laws ; 
and  he  worded  them  and  altered  them  as  they  had  a  mind,  making  use  of  expressions  that 
were  dark,  difficult,  and  equivocal,  such  as  were  capable  of  several  meanings.  Harmensh 
polutfUb.  l,tk.  1,10. 
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tated,  who  Buooeed  one  after  another.  Thus,  a  second  son  being 
substitated  to  ^s  eldest  brother,  and  happening  to  snoceed  to  him 
in  the  fiduciary  bequest,  makes  the  first  degree  in  the  said  fidu- 
ciary bequest;  and  the  third  brother,  who  shall  succeed  to  the  sec- 
ond, will  make  the  second  degree  therein.  And  although  it  be 
true  that  these  brothers  are  among  themselves  in  the  same  degree 
of  generation,  yet  there  is  this  difierence  between  the  computation 
of  degrees  in  substitutions  and  that  of  degrees  in  generations,  that 
in  these  the  number  of  children  who  are  descended  from  one  and 
the  same  father  is  no  obstacle  to  their  being  all  of  them  in  the 
same  degree  of  generation ;  and  these  degrees  are  not  multiplied 
but  by  divers  generations  from  father  to  son,  which  descend  from 
one  to  the  other  by  several  degrees.  But  in  fiduciary  bequests,  the 
persons  substituted  coming  only  one  after  the  other,  each  in  his 
respective  order,  every  one  of  them  makes  his  own  degree  inde- 
pendently of  the  degree  of  generation  which  the  persons  substi- 
tuted may  be  in  among  themselves ;  and  there  cannot  be  two  a[ 
them  in  the  same  degree,  except  in  the  case  where  several  substi- 
tutes are  called  jointly  to  succeed  together  to  the  fiduciary  bequest 
at  the  same  time;  as  if  several  children  were  substituted  together 
to  their  father,  that  they  might  share  among  them  the  fiduciary 
bequest  after  his  death.  For  as  they  succeeded  all  together  at  the 
same  instant,  there  would  be  in  respect  to  them  all  only  one 
change  from  their  father  to  them ;  which  would  make  only  one 
degree,  which  they  would  make  up  aU  of  them  together. 

3821.  Besides  this  regulation  which  has  set  bounds  to  the  de- 
grees of  substitutions,  in  order  to  put  a  stop  to  the  inconveniences 
which  attend  the  liberty  of  substituting  without  restriction,  the 
ordinances  have  made  another  regulation  which  is  of  no  less  im^ 
portance ;  which  directs  that  all  dispositions,  whether  they  be  such 
as  are  to  have  their  effect  in  the  lifetime  of  those  who  make  them, 
or  after  their  death,  which  contain  fiduciary  bequests  or  substitu- 
tions, shall  be  published  and  enrolled,  to  the  end  that  persons  who 
have  any  thing  to  transact  with  the  possessors  of  the  goods  which 
are  substituted,  and  others  who  have  an  interest  therein,  may  not 
be  imposed  upon.* 

3822.  We  may  add  as  a  last  remark,  that  in  our  language  the 
word  substitute  is  indifferently  made  use  of,  either  to  signify  that 
one  person  is  substituted  to  another,  or  that  an  estate  is  subject 

^  The  edict  of  the  month  of  May,  1553 ;  —  Ordinance  of  MouUnit  artidc  57. 
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to  a  substitiition.  Thns  we  say  that  a  testator  has  substituted 
such  a  one  to  his  executor,  or  to  a  legatee.  And  we  say  likewise, 
that  he  has  substituted  or  entailed  such  an  estate,  such  a  land.  ^ 


SECTION    I. 

op  substitutions  or  fiduciary  bequests  of  an  inheritance| 

or  a  part  of  one. 

Art.  L 

3823.  Definition  of  Substitutions  or  Fiduciary  Bequests. — A  sub- 
stitution or  fiduciary  bequest  is  a  disposition  which  transmits  a 
succession,  or  a  part  of  one,  or  certain  goods,  firom  the  person  of 
the  executor  or  legatee  to  another  successor,*  after  the  time  regu- 
lated by  the  testament.^ 

IL 

3824.  Who  may  substitute.  —  The  liberty  of  substituting  is  the 
same  with  that  of  instituting  executors  and  bequeathing  legacies ; 
and  whoever  can  name  executors  or  legatees  may  also  substitute 
to  them  other  persons  to  take  one  after  another  the  goods  which 
he  shall  have  appropriated  to  them.® 

IIL 

3825.  Divers  Ways  of  substituting  to  a/n  Inheritance  or  a  Pari 
of  one. — Whether  there  be  only  one  executor  instituted,  or  wheth- 
er there  be  many,  the  testator  may  substitute  either  to  the  whole 
inheritance,  or  a  part  of  it  And  if  there  be  several  executors,  he 
may  restrain  the  substitution  to  the  portions  of  some  of  them 
whom  he  shall  think  fit  to  charge  therewith ;  leaving  the  others 
free  to  them.<^  And  he  may  likewise  either  substitute  his  execu- 
tors one  to  another,  or  substitute  only  to  one  of  them  either  one 
of  his  coexecutors  or  other  persons ;  or  charge  one  of  his  executors 
to  restore  the  fiduciary  bequest  to  such  of  the  coexecutors  as  the 

^  S%  Jnst.  deftdac  hand,  f-^liuf.  de  ting.  reb.  perfideie.  rd. 
^  D.\  defdac. heend.f—l  16,  S  7,  D.adtenat.  cons.  7W6eC.;->/.  78,  4  9,  eod. 
*  The  same  capacity  is  required  for  every  disposition  that  may  be  made  by  a  testament 
as  for  making  a  testament.    See  the  second  section  of  Testaments. 
'4  8,  Inst,  dejideic.  hoar. 
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said  executor  should  think  fit  to  make  choice  of:  and  tiie  libertj 
of  this  choice  which  the  said  executor  will  have  will  be  uowstb 
contrary  to  the  necessity  he  will  be  under  of  restoring^  the  said 
fiduciary  bequest  to  some  other  person.*  But  the  efect  of  thb 
liberty  will  be  either  to  restore  it  to  the  coexecutor  whom  he  shil 
have  made  choice  of,  if  he  makes  any  choice,  or  to  leave  it  to  all 
the  coexecutors  jointly,  if  he  chooses  none  of  them  singly/ 

IV. 

3826.  Tke  SubstitulUm  is  limited  to  the  Goods  which  the  Testator 
leaves.  —  In  all  the  cases  where  an  executor  is  charged  with  a  sab- 
stitution,  he  cannot  be  obliged  to  give  more  than  he  receives.* 
And  if,  for  example,  a  testator  had  requested  his  executor  to  insti- 
tute by  his  testament  another  person  for  his  executor,  this  dispo- 
sition would  be  restrained  to  the  goods  c^  the  said  testator.  And 
although  his  executor  should  accept  of  the  executorship,  yet  he 
would  be  at  liberty  to  dispose  of  his  own  proper  goods.^  For  oth- 
erwise this  testator  would  sell  his  kindness  for  more  than  the  woith 
of  what  he  had  given. 

V. 

3827.  l%e  Executor  who  is  charged  with  a  SubsOtutian  may  re- 
tain a  Fourth  Part  of  what  was  left  him,  —  He  who  is  instituted 
executor,  and  charged  with  a  substitution,  whether  it  be  of  the 
whole  inheritance,  if  he  is  sole  executor,  or  of  the  portion  tiiercof 
which  is  left  him  by  the  testament,  if  he  is  only  executor  for  a  part, 
not  only  cannot  be  engaged  by  a  substitution  to  restore  more  than 
what  is  left  him  by  the  testator,  but  he  cannot  even  be  obliged  to 
restore  the  whole.  And  as  the  executor  who  is  charged  with  a 
legacy  may  retain  a  fourth  part  of  the  inheritance  for  the  Falcidiaa 
portion,  so  the  executor  charged  with  a  substitution  may  retain  a 
fourth  part  of  the  inheritance,  if  he  is  universal  heir  or  executor,  or 
a  fourth  part  of  his  portion,  if  he  is  only  heir  or  executor  for  a 
part :  and  it  is  this  fourth  part  which  is  called  the  Trebellianic  por- 
tion,' of  which  we  shall  treat  under  the  following  title. 

•  L.7,\  1,  D.  (U  nb.  dub, 

^  See  the  twelfth  article  of  the  second  sectioii  f^i  Legpa/Bt. 

8  L.  114,  \  3,  in/  2>.  cfe  Ug,  1. 

^  L,\n,D,ad9maLTrML;'^d.h\\^^\%D.dAl^,\,    See  the  foUowiag  artide. 

*  See  the  fourth  title. 
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3828.  The  Fruits  of  ike  Chods  which  are  subsiUiUed  remain  to 
the  Executor^  if  the  Testator  does  not  othermse  dispose  of  them.  — 
The  executor^  who  is  charged  with  a  substitatioa  which  would 
oblige  him  to  restore  to  the  substitute  all  the  profit  he  had  made 
by  the  goods  of  the  testator,  would  not  be  bound  to  restore  the 
fruits  of  the  inheritance  which  he  had  reaped  until  the  time  that 
the  substitution  was  to  take  place.  For  these  fruits  were  only  a 
revenue  arising  from  the  inheritance,  which  was  his  until  the  case 
of  the  substitution  should  happen.  Thus,  these  fruits  having  ac- 
crued to  him,  they  ought  to  remain  his,  unless  the  testator  had 
otherwise  disposed  of  them.^ 

VIL 

3829.  3%e  Executor  who  is  charged  to  restore  all  that  he  has  had 
of  the  (roods  of  the  Deceased^  ought  to  restore  that  which  he  has  re* 
ceivedy  either  as  a  L^acy  or  otherwise^  out  of  the  Inheritance, — If 
in  the  case  of  the  preceding  article  the  executor  had  received,  not 
only  that  which  belonged  to  him  as  executor,  but  also  some  legacy 
which  his  coexecutor  had  been  charged  to  pay  him,  or  some  advan- 
tage which  was  left  him  by  a  disposition  of  the  testator  over  and 
above  what  his  coexecutors  had ;  these  sorts  of  advantages  would 
be  comprehended  in  the  substitution,  which  is  conceived  in  such 
terms  as  would  oblige  the  executor  to  restore  all  that  he  had  re- 
ceived of  the  goods  of  the  testator,  unless  his  disposition  could  be 
interpreted  in  another  sense.^ 

VIIL 

3830.  The  Substitution  may  be  either  to  a  Ckrtain  Time^  or  upon 
Condition The  testator  may  not  only  charge  his  executor  to  re- 
store the  inheritance  to  another  person  at  the  time  of  the  death  of 
the  said  executor,  but  likewise  to  restore  it  after  a  certain  time,  as 
at  the  time  when  the  substitute  shall  be  of  full  age.  And  one  may 
also  substitute  upon  condition,  as  if  the  substitute  were  called  only 
in  case  that  he  should  have  children."^ 


^  L.  18,  D.  ad  aaiat,  TVe&etf.;  —  if.  /.  §  2}— 21  67,  eodL  See  tfao  following  vdcle,  and 
the  fonrth  title.    V.  I.  32,  eod. 

1  Z.  16,  C.  dejideic. 

■"  i  2,  m/.  Inst,  dejideic*  htared  See  the  texti  cited  on  the  first  artiele  under  the  let- 
ter &. 
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IX 

3831.  The  EzeciOar  onglU  to  restore  the  ErmU  of  the  Fithuiarf 
Bequest  from  the  Time  of  his  Delay^  and  is  also  KMe  to  Chsts  and 
Damages  if  there  be  Oroundfor  such  a  DemasuL  •—  If  the  executor 
who  ia  charged  with  a  fidndary  bequest  delays  to  make  lestLtutioii 
thereof  after  the  time  or  case  of  the  substitation  is  c<xne  to  pass, 
and  the  person  in  whose  favor  the  sabstitution  was  made  has 
made  a  legal  demand  thereof,  he  will  be  accomitable  for  all  the 
fhiits,  the  revenues  and  interest,  from  the  time  of  the  demand,  or 
even  from  the  time  that  the  substitution  was  to  take  place,  if  he 
had  knavishly  detained  the  goods  which  weie  to  have  been  .deliv- 
ered by  virtue  of  the  substitution,  as  if  he  had  concealed  the  testa- 
ment. And  he  would  be  liable  also  in  this  case  for  costs  and 
damages  to  the  person  to  whom  the  goods  were  to  be  restored,  if 
there  were  any  room  for  such  a  demand.'^ 

X. 

3832.  If  the  Executor  is  not  iti  Delay^  he  is  not  boumd  to  make 
Restitution  of  the  Fruits.  —  If  the  substitute  to  whom  the  goods 
were  to  be  restored,  knowing  nothing  of  his  right,  had  neglected  to 
demand  them  of  the  executor  who  was  charged  to  restore  them, 
and  had  suffered  him  to  enjoy  them  beyond  the  time  at  w^hicdi  the 
restitution  ought  to  have  been  made,  the  said  executor  would  not 
be  bound  to  restore  the  fruits  which  he  had  reaped  during  that 
time.  For  besides  that  he  might  look  upon  the  said  goods  as  his 
own  until  the  person  for  whom  he  held  them  in  trust  had  stripped 
him  of  them,  he  might  either  doubt  of  the  validity  of  the  substi- 
tution, or  not  know  that  the  same  was  open,  or  presume  that  the 
person  who  was  substituted  to  the  goods  was  willing  that  he 
should  enjoy  them.^ 

^  L,2%D,de  leyat.  3.  See  the  following  ertide.  See  the  fourteenth  article.  Wbei 
a  party^  is  condemned  to  pay  interest  or  to  make  restitntion  of  the  frnits,  the  aame  b  ia 
place  of  damages ;  and  hj  onr  usage  no  other  damages  are  a^jadged  except  in  partko- 
lar  cases  where  there  is  notorious  knaTeryi  or  they  he  dne  by  the  nature  of  the  esga^ 
ment,  as  to  which  the  reader  may  eonsolt  the  preamble  of  die  title  of  hderett,  Chrti,  md 
Damaga, 

®  Si  hseres  post  mnltom  temporis  restitnat,  cum  prnsenti  die  fidetcommissom  sit,  de- 
dncta  qnarta  restitnet.  Fmctns  enim  qni  pextepti  sant,  negligentia  petentis,  non  jadkae 
defbncti  perceptl  yidentor.    L,  22,  \2^D.ad  tenat.  7^8600. 

Although  this  text  relates  to  another  rale,  explained  in  the  fourth  article  of  die  secoed 
section  of  the  IVebeUianic  Portion^  yet  it  implies  that  which  is  explained  in  this  article, 
and  it  is  a  consequence  thereof  which  it  is  easy  to  comprehend.  It  may  be  said  widi  re- 
spect to  this  arttde,  that  this  executor  ought  to  be  discharged  from  the  restitution  of  the 
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XL 

3833.  What  Ca/re  the  ExeaOar  aught  to  take  of  the  Goods  that 
are  substituted.  —  The  executor  who  is  charged  with  a  substitation 
or  fiduciary  bequest  of  the  inheritance  is  bound  to  take  care  of  it; 
but  the  care  which  he  is  obliged  to  take  is  only  such  as  that  there 
be  no  room  to  charge  him  with  any  fault  or  negligence  that  may 
border  upon  knavery.  And  the  diligence  which  he  may  have  used 
in  some  affairs  would  not  render  him  the  more  obnoxious,  although 
he  had  failed  to  use  the  same  diligence  in  other  affimrs  of  the  like 
nature.  Thus,  for  example,  if  he  had  gathered  in  some  debts  of 
the  inheritance,  that  would  not  make  him  answerable  for  other 
debts.^ 

XIL 

3834.  7%e  Executor  recovers  the  Expenses  he  has  laid  out  on  the 
Fiduciary  Bequest  —  The  executor  who  restores  the  inheritance  to 
the  person  who  is  substituted  to  him  may  not  only  retain  the 
fourth  part  of  it  for  the  Trebelliimic  portion,  but  all  the  expenses 
he  has  been  at  on  account  of  the  inheritance.^ 

XIIL 

3835.  If  a  Father  who  is  charged  urith  a  Fiduciary  Bequest  for 
his  Children  dissipates  the  Effects^  they  may  be  taken  out  of  his 
Hands,  —  If  a  father  had  been  charged  to  restore  to  his  son 
an  inheritance,  and  had  squandered  away  and  dissipated  the  ef- 
fects thereof,  or  committed  other  frauds,  he  might  be  obliged  to 
restore  the  said  effects  to  his  son,  although  he  were  still  under  his 
father's  jurisdiction,  and  although  the  fiduciary  bequest  were  upon 
the  condition  that  it  should  not  take  place  till  after  the  son  were 
emancipated,  or  at  some  other  term.  And  if  this  son  should  hap- 
pen to  be  in  his  minority,  the  administration  of  the  goods  would 

fhiitB  with  mnch  more  reason  than  the  ezecator  who  is  chaif;ed  with  a  legacy.  See  the 
third  article  of  the  eighth  eectton  oiLegadea,  and  the  remarlL  that  is  there  made  on  it. 

F  L.22,\S,D.adimat.  7W6e0.;— {.58,  f  1,«m<.;— /.  106,  i  lU,D.deU(f.l.  Seethe 
second  ardde  of  the  tenth  section  of  Legaciea,  It  is  necessary  to  remark  upon  this  arti- 
cle, and  upon  the  second  article  of  the  tenth  section  of  Legacies^  the  difference  between  an 
executor  charged  with  a  legacy,  and  him  who  is  charged  with  a  nniyersal  snbstimtion  of 
an  inheritance,  or  of  part  of  an  inheritance,  in  that  the  engagement  of  this  last  having  a 
larger  extent,  and  his  own  interest  being  conoemed  therein,  it  would  seem  that  he  was 
not  bound  to  take  the  same  care  as  the  executor  who  is  charged  only  with  one  thing  for  a 
less  time,  and  where  the  interest  of  another  person  is  concerned,  which  he  ought  less  to 
neglect  than  his  own. 

4  L.f^\3,D.ad  amai,  DrMl.    See  the  ninth  article  of  the  tenth  section  of  Legacie», 
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be  committed  in  the  mean  while  to  a  curator.  For  as  it  would  be 
neither  just  nor  decent  to  oblige  the  father  to  give  security  for  the 
fiduciary  bequest,  so  on  the  other  hand  it  would  be  equitable  to 
prevent  the  loss  of  the  goods  by  the  only  means  that  would  be 
possible,  that  is,  by  taking  them  out  of  his  hands.  But  if  the  fa- 
ther had  not  whereupon  to  subsist  otherwise,  a  maintenance  would 
be  allotted  him  out  of  the  goods  which  he  held  in  trust  for  his  son.' 

XIV. 

3836.  Pmiishmeni  of  the  Executor  who  detains  the  Goods  of  the 
Fiduciari/  Bequest — If,  after  an  executor  who  is  charged  with  an 
inheritance  in  trust  has  restored  it,  other  goods  belonging  to  the 
inheritance  be  discovered  which  he  has  fraudulently  kept  back,  he 
will  be  bound  to  restore  them,  together  with  the  fruits  or  other 
revenues  of  the  same,  and  likewise  will  be  liable  to  costs  and 
damages,  if  there  be  room  for  any  such  demand.  But  if  the 
restitution  had  been  made  by  virtue  of  a  transaction  or  other 
agreement  executed  fairly  and  honestly,  which  had  dischargcxl  htm 
in  such  a  manner  from  all  after*reckoning  as  that  the  goods  which 
were  not  restored  ought  to  be  comprehended  therein,  he  will  re- 
tain them.' 

XV. 

8837.  2%e  Charges  pass  with  the  Goods  to  the  Substitute.—  Af- 
ter the  executor  who  is  charged  with  a  fiduciary  bequest  of  an  in- 
heritance has  made  restitution  of  it,  as  all  the  goods  and  all  the 
rights  belonging  to  the  said  inheritance  pass  to  the  person  for 
whose  behoof  the  fiduciary  bequest  was  made,  so  he  ought  also  to 
bear  the  charges  of  the  inheritance,  and  to  warrant  the  executor 
who  has  restored  the  inheritance  to  him  against  all  the  charges 
thereof** 

XVI. 

3838.  OiUdren  charged  with  a  Fiducifury  Bequest  retain  their 
Legitime^  or  QixUPs  Part.  —  If  a  father  or  other  ascendant,  having 

'  £.  60,  Z).  »l  MMtf .  7WMZ.    See  the  twentieth  and  twentj-Snt  articles. 

"  il  78, 4  lift.  D.admMt,  TrMl.  It  is  neeenux  to  remark  on  this  article,  as  to  what 
relates  to  damages,  the  diff^nce  between  the  execntor  who  is  guilty  of  delay,  of  which 
mention  has  been  mode  in  the  ninth  article,  and  the  execntor  who  detains  the  goods  of 
the  fidaciary  beqnest.  For  there  is  much  more  reason  to  oondenm  this  last  in  damages. 
See  the  ninth  article,  and  the  remark  that  is  there  made  on  it. 

^  £.  1,  i  2,  D,  adamU,  7Wfts0. 
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Instituted  one  of  his  sons  for  his  executor,  had  charged  him  with 
sk  fiduciary  bequest  of  the  whole  inheritance,  or  a  part  of  it,  or  of 
some  goods,  this  disposition  would  not  diminish  the  legitime  or 
filial  portion  due  to  the  said  child,  and  he  would  retain  it.  For 
ohildren  cannot  be  deprived  of  their  legitime,  and  they  ought  to 
have  the  same  free  of  all  charges,  as  has  been  said  in  its  place.^ 

Remarks  on  the  Preceding  Article. 

3839.  Besides  the  legitime  or  filial  portion  which  children  who 
are  charged  with  substitutions  or  fiduciary  bequests  may  retain,  it 
has  passed  into  a  custom  that  they  may  moreover  retain  the  Tre- 
hellianic  fourth  part,  of  which  we  have  already  made  mention, 
a.nd  which  we  shaU  explain  in  the  last  titie.  Thus,  for  example, 
an  only  son  charged  with  a  fiduciary  bequest  will  have  for  his  leg- 
itime or  filial  portion  the  third  part  of  the  goods,  and  for  his  Tre- 
bellianic  portion  the  fourth  part  of  the  other  two  thirds  which  he 
is  obliged  to  restore ;  which  makes  in  all  the  half  of  the  whole,  and 
hath  given  occasion  to  the  common  saying,  that  the  son  hath 
the  deduction  of  two  fourth-parts,  although  this  deduction  does 
not  always  amount  to  a  half,  and  ought  to  vary  according  as 
the  number  of  children  varies  the  quota  of  tiieir  legitimes  or  filial 
portions,  pursuant  to  the  rules  explained  in  tiie  titie  of  the  Legi^ 
time  or  FUial  Portion. 

3840.  Most  authors  agree,  that  this  usage  is  taken  from  the 
canon  law  in  the  16th  chapter  de  TestametUis,  because  that  decre- 
tal affirms  a  sentence  of  a  judge  who  had  decreed  this  double  de- 
duction of  the  legitime,  and  also  of  the  Trebellianic  portion.  And 
some  have  pretended  that  these  two  deductions  may  be  founded 
on  consequences  drawn  firom  some  of  the  Roman  laws,  but  there 
is  not  one  of  them  on  which  this  deduction  can  be  founded ;  nay, 
on  the  contrary,  the  most  able  interpreters  look  upon  this  double 
deduction  to  be  an  error.  But  although  it  be  an  error  against  the 
Roman  law,  yet  it  is  noways  an  error  against  equity,  nor  against 
the  law  of  nature,  which  appropriates  to  children  the  goods  of 
their  fathers.  And  it  is,  on  the  contrary,  a  rule  which,  seeing  it 
renders  the  condition  of  the  children  more  advantageous  than  it 
was  under  the  Roman  law,  although  only  in  the  cases  where  they 
are  burdened  with  substitutions  or  fiduciary  bequests,  ought  to  be 
received  as  favorably  in  the  provinces  which  are  governed  by  the 

■  Nov.  39,  c.  1 ;  — /.  39,  C  <fe  inoff.  tatam.    See  the  tide  oftlie  LegiHim. 
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written  law  as  is,  in  tiie  provinoes  which  are  governed  by  their 
cnatoms,  that  cnstom  winch  appropriates  the  greatest  part  of  es- 
tates to  the  heirs  of  Mood,  and  even  to  collateral  relations  of  the 
remotest  degree,  to  whom  it  gives  mnch  more  than  the  Roman 
law  gives  to  children,  and  so  as  no  disposition  made  in  consider- 
ation of  death  can  lessen  the  same.  And  likewise  this  doable  de* 
dnction  has  been  acooonted  so  eqxdtable  in  itself  that  it  has  been 
received  everjrwhcre. 

3841.  It  is  in  all  probability  becanse  of  these  considerations  that 
some  interpreters  have  been  of  opinion,  that  this  double  deduction 
ought  to  be  extended  to  legacies  as  well  as  to  fiduciary  bequests, 
and  that  children  overcharged  with  legacies  ought  to  have  in  the 
first  place  their  legitime  or  child's  part,  and  next  the  Falcidiaa 
portion  of  the  surplus,  which  would  certainly  be  as  equitable  in 
this  case  as  in  the  others.  And  there  would  likewise  be  much 
more  reason  for  granting  to  children  overcharged  with  legacies  the 
deduction  of  the  Falcidian  portion,  over  and  above  their  legitime  or 
child's  part,  than  for  granting  them  the  deduction  of  the  Trebelli- 
anic  portion  in  the  case  of  substitutions,  because  children  are  not 
commonly  charged  with  substitutions,  unless  it  be  in  favor  of  their 
own  children,  or  of  the  descendants  of  the  person  who  has  made 
the  substitution,  whereas  legacies  may  be  in  favor  of  other  persons 
than  those  of  the  family :  and  because  the  executor  who  is  chained 
with  fiduciary  bequests  has  the  use  and  profits  of  the  goods  until 
the  time  of  the  restitution  comes ;  but  the  executor  who  is  charged 
with  the  legacy  is  stripped  of  it  from  the  time  that  the  succession 
is  open.  But  other  authors  have,  on  the  contrary,  been  of  opinion, 
that  this  rule  of  the  two  deductions,  which  they  say  has  been  es- 
tablished only  by  an  error,  ought  not  to  be  drawn  to  consequences 
beyond  the  ancient  rules.  And  this  last  opinion  has  prevailed 
over  the  other ;  and  therefore  they  have  only  extended  in  some 
places  the  double  deduction  of  the  legitime  and  of  the  Trebellianic 
portion  in  favor  of  ascendants  who  are  charged  with  fiduciary  be- 
quests by  their  descendants. 

XVIL 

3842.  IJie  Wife's  Jlri$Uiurej  and  also  a  Wa^ 

are  taken  out  of  the  Substituted  Goods.  —  If  the  legitime  or  child's 
part  of  a  son  who  is  charged  with  a  substitution  is  not  sufficient 
to  settle  a  jointure  on  his  wife  proportionable  to  what  she  brought 
with  her  in  marriage,  and  to  answer  the  other  rights  and  claims 
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vrhich  she  may  be  entitled  to  by  virtue  of  her  marriage,  the  other 
goods  that  are  substituted  would  be  subject  to  the  same,  and  so 
much  would  be  taken  from  them  as  should  be  found  necessary  to 
make  up  the  deficiency  in  the  legitime  or  child's  part  for  these 
purposes.  For  fathers  and  other  ascendants,  who  charge  their 
children  and  other  descendants  with  substitutions  or  fiduciary  be* 
quests,  do  not  mean  thereby  to  restrain  them  in  their  conduct,  and 
to  hinder  them  from  marrying.  Thus,  the  goods  which  they  leave 
them  are  first  appropriated  to  the  jointures  and  other  rights  of 
their  wives,  according  as  the  quality  of  the  persons  may  demand. 
And  if  it  were  a  daughter  charged  with  a  fiduciary  bequest,  she 
v^ould  in  like  manner  retain  out  of  the  substituted  goods  that 
which  would  be  necessary  for  her  marriage  portion,  suitable  to  her 
quality,  if  her  legitime  or  child's  part  were  not  sufiicient  for  it' 

Rebiarks  on  the  Preceding  Article. 

3843.  We  might  gather  as  a  consequence  from  the  last  of  the 
texts  cited,  that  the  double  deduction  of  the  legitime  and  of  the 
Trebellianic  portion,  of  which  mention  has  been  made  in  the  re- 
marks on  the  preceding  article,  is  not  agreeable  to  the  Roman  law : 
for  if  Justinian  had  thought  that  a  son  who  was  burdened  with  a 
fiduciary  bequest  was  to  have  both  his  legitime  or  child's  part,  and 
also  the  Trebellianic  portion,  in  all  probability  he  would  have  ex- 
pressed it ;  and  seeing  that  he  gave  leave  to  deduct  out  of  the  fidu- 
ciary bequest  a  jointure  for  the  wife  of  the  heir  or  executor  who 
should  be  charged  therewith,  and  added,  as  he  has  done  in  tins  text, 
that,  if  the  legitime  or  child's  part  were  not  sufficient  for  that  pur- 
pose, the  said  jointure  ought  to  be  taken  out  of  the  other  goods  that 
were  subject  to  the  fiduciary  bequest,  he  would  not  have  failed  to 
have  added  likewise  the  Trebellianic  fourth  part,  and  to  have  said, 
that,  if  the  legitime  and  the  Trebellianic  portion  were  not  sufficient, 
the  surplus  should  be  taken  out  of  the  rest  of  the  substituted  goods. 
As  to  which  it  may  be  remarked,  that,  seeing  by  this  new  right  of 
the  double  deduction,  the  son  who  is  charged  with  a  substitution 
of  the  inheritance  retains  the  half  of  the  goods  for  his  legitime  and 
Trebellianic  portion,  it  would  seem  that  the  fiduciary  bequest 
ought  not  likewise  to  be  diminished  by  taking  from  thence  a  joint- 
ure for  the  wife  of  the  heir  or  executor  who  should  be  charged 
with  the  said  fiduciary  bequest;  especially  if,  according  to  the  sen- 

'  X.  2S,  Mt  />.  orfieMrf.  TWiB.;— i^.  89,  c.  1. 
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timent  of  some,  this  deduction  on  aocoant  of  jointiires  and  mar- 
riage portions  should  be  extended  beyond  the  first  degree  of  the 
substitution,  and  if  the  persons  who  are  substituted,  being  chained 
to  restore  the  same  goods  to  other  substitutes  called  to  the  succes- 
sion after  them,  should  have  the  power  of  making  the  same  deduc- 
tion every  one  in  their  order. 

XVIIL 

3844.  He  who  is  stAstiMed  to  the  P&rtum  of  One  of  Two  Per- 
sons who  shall  die  last  succeeds  to  neither  of  them^  if  they  bath  die 
tog^ether.  —  If  a  father,  instituting  his  children  his  executors,  had 
charged  such  of  them  as  should  die  last  to  restore  his  portion 
of  the  inheiitanoe  to  another  person,  and  it  happened  that  all 
these  children  died  at  the  same  time,  their  heirs  would  succeed  to 
them,  and  would  exclude  the  substitute :  for  he  was  substituted 
only  to  one  of  them  who  should  die  the  last,  and  only  for  his  por- 
tion. Thus  the  substitution  would  be  without  effect,  unless  the 
person  substituted  should  prove  that  one  of  the  two  survived  the 
other ;  since,  if  it  cannot  be  known  which  of  the  two  died  last,  the 
condition  of  the  substitution  is  not  come  to  pass ;  and  the  substi- 
tute cannot  say  of  any  one  of  them  that  he  has  succeeded  to 
him.y 

XIX. 

3845.  A  CAild  bom  to  a  Son  who  is  ekairged  with  a  SubsHhUion 
makes  the  Substitution  to  cease,  —  If  a  testator,  having  instituted 
one  of  his  children  or  descendants  his  heir  or  executor,  had 
charged  him  with  a  fiduciary  bequest  or  substitution  of  the  inherit- 
ance, either  in  favor  of  other  descendants  of  the  same  testator, 
brothers,  uncles,  or  nephews  to  the  said  executor,  or  in  favor  of 
other  persons ;  the  said  fiduciary  bequest  or  substitution  would 
not  have  its  effect  except  in  the  case  that  the  said  executor  should 
die  without  issue ;  and  if  he  left  any  issue,  the  said  fiduciary  be- 
quest or  substitution  would  be  null :  for  the  intention  of  this  testa- 

f  L*  84,  D.  ad  •md.  TVsMZ.  See  the  remark  on  the  twelfth  article  of  the  second  sec- 
tion, In  what  Mafmer  Children  iveceed.  See  the  seyenth  article  of  the  second  secdon  of 
the  preceding  article.  It  is  to  1>e  remarked  on  the  scTcnth  article  here  quoted,  and  od 
this  present  article,  thai  in  tiiis  the  snbatitation  was  only  of  the  portion  of  one  of  the  two 
brothers;  so  that,  the  snhstitnte  not  being  able  to  make  appear  which  of  the  two  broth- 
ers has  Bunriyed  the  other,  he  will  haye  no  portion  at  all.  But  in  the  case  of  the  seyenth 
article  aboye  mentioned,  tiie  intention  of  the  testator  called  the  sabstitnte  to  the  sneoes* 
sion  of  both  the  brodien,  as  has  been  nmaiked  there. 
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tor  conld  not  have  been  to  prefer  the  substitutes  to  these  chil- 

XX. 

3846.  l%e  Eocecmtor  ought  to  moke  on  ImoetUary^  amd  to  gwe 
Security^  if  U  be  necessary  for  the  Preservation  of  the  Fiduciary 
fe^^u^^l.-— Seeing  the  executor  who  is  charged  with  a  fiduciary 
bequest  either  of  the  whole  inheritance,  or  of  a  part  of  it,  cannot 
accept  it  but  with  this  charge,  he  is  obliged  to  make  an  inventory 
of  the  goods,  in  order  to  preserve  the  right  of  the  substitute.  And 
this  inventory  ought  to  be  made  either,  in  presence  of  the  substi- 
tute, if  he  can  be  there ;  or  if  he  is  not  present,  or  even  is  not 
born,  the  executor  ought  to  make  it  in  such  manner  as  the  judge 
shall  direct.  And  both  in  the  one  and  the  other  case,  besides  the 
inventory,  the  executor  is  bound  to  give  security,  if  the  drcum- 
stances  require  it,  and  unless  the  testator  has  discharged  him  from 
giving  any.* 

XXL 

3847.  Even  the  Faiher  and  Mother  are  obliged  to  give  Security 
in  Two  Cases  for  the  Fiduciary  BequesU  —  If  the  executor  were  a 
father,  or  other  ascendant,  charged  with  a  fiduciary  bequest  in  be- 
half of  his  own  children,  he  would  be  excepted  from  the  rule  of 
giving  security,  unless  the  testator  had  obliged  him  to  do  it,  or  the 
said  executor  had  contracted  a  second  marriage.^ 


SECTION    II. 

OF    SUBSTITUTIONS  OR  PARTICULAR   FIDUCIARY   BEQUESTS  OF  OERTAIIir 

THINGS. 

3848.  Seeino  particular  fiduciary  bequests  of  certain  things  are 
of  the  nature  of  legacies,  as  has  been  shown  in  the  title  of  Lega^ 
cieSy  we  must  apply  to  these  fiduciary  bequests  the  rules  of  that 
title  which  are  applicable  to  them. 

■  L.\(^D,deoondxi,tidem.;'-v,lJMbmm^  C,ad9aua,TfUa.;'^lSO,  Cdejideie, 
*  L,  1,  D,  itf  legal,  teujid.  ten,  oau»,  cav.;  — (/.  /.  S  10;—/.  I,  C,  irt  in  pot».  Ugat.  vd 

fid.  $.  c.  m.;— ^<w.  1,  c.  2,  H  i—l-  2,  C.  vt  inpoueu.  kg.  vdfid. «.  e.  m.    See  the  foarth 

article  of  the  first  section  of  the  Folcidian  Portim. 
^  L.  6,  C.ad§aiat.  TrML 
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Art.  L 

3849.  One  map  substiMe  Tilings  of  all  Emds.  —  One  may  make 
a  substitation  or  fiduciary  bequest  of  particular  things  of  all  kinds, 
such  as  a  fief,  a  bouse,  or  other  tenement,  and  of  other  sorts  of 
goods,  of  a  sum  of  money,  and  of  ev^y  other  thing  which  one  has 
a  mind  should  go  firom  one  successor  to  another.^ 

IL 

3850.  One  may  ehmrge  urith  a  Fiduciary  BequeM  either  ike  Ea> 
eculor  or  a  Legatee.  —  The  testator  may  charge  with  a  fidaciaiy 
bequest  of  a  particular  thing,  either  his  own  executor,  or  a  legatee, 
whether  the  thing  be  a  part  of  the  inheritance,  or  belong  to  the  ex- 
ecutor or  legatee,  or  to  some  other  person.^ 

III. 

3851.  Different  Mamners  of  Substituting. — These  substitntioin 
or  fiduciary  bequests  of  particular  things  may  be  made  in  several 
manners ;  which  may  be  distinguished  either  by  the  difierences  of 
the  expressions  which  the  testators  may  make  use  of,  or  by  the 
difTerem^e^  which  may  diversify  the  dispositions  of  this  natore, 
independently  of  the  ways  of  expressing  them.® 

IV. 

3852.  AU  Expressions  which  explain  the  LUention  of  the  Testator 
are  sufficient  for  a  Fiduciary  SiAbsiUution.  —  As  to  the  expiessioiis, 
in  what  manner  soever  the  testator  may  have  explained  himself,  his 
known  intention  ought  to  serve  as  a  rule.  And  even  the  expres- 
sions which  seem  to  leave  the  fiduciary  bequest  to  the  discretion 
of  the  executor  or  legatee  who  is  charged  with  it,  oblige  him  as 
much  as  those  which  ordain  it  in  express  terms.  Thus,  for  exam- 
ple, if  a  testator  had  said  that  he  is  sure  his  executor,  or  a  lega- 
tee, will  restore  to  such  a  one  such  a  thing,  or  he  entreats  him 
to  restore  it,  these  expressions  would  make  a  fiduciary  bequest, 
which  would  not  depend  on  the  will  of  the  person  whom  the  said 
disposition  might  concern.^ 

*  /naf .  de  ring.  nb.  perJUUe.  relict, 

^  Intt.  de  aing,  reb,perjid,  Td,;-^S  h  »d,;—l  50,  Z).  dt  legaL  2. 

®  See  the  following  articles. 

^  L.\l,^  19,  inf.  D,  de Ugat.  3,-^1  115,  D,de  leg.  1;—/.  US,  ««l.;— 12,  C  amm. 
de  legat.  etfid. ; — /.  67,  SuU.D.de  legaL  2.  See  the  forty-aerenth  article  of  the  eighth 
section  of  Teetamentt. 
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V. 

3853.  Divers  Momners  of  Dispositions  which  have  the  Nature  of 
a  Fiduciary  Substitution.  —  Example.  —  As  to  the  different  mannerd 
of  dispositions  which  have  the  nature  of  fiduciary  substitutions, 
this  diyersity  depends  on  the  will  of  the  testator;*  who  may,  for 
example,  either  make  a  simple  fiduciary  bequest,  charging  his  ex- 
ecator,  or  a  legatee,  to  restore  to  such  a  one  a  land  or  tenement  or 
other  thing ;  or  forbid  the  alienation  of  a  fief  or  other  estate  out  of 
his  own  family,  or  that  of  his  executor,  or  of  a  legatee,  to  whom  he 
had  devised  it:  for  this  prohibition  to  alienate  the  said  fief  or  es- 
tate would  imply  a  substitution  in  favor  of  those  of  that  family  to 
which  the  same  was  appropriated/ 

VI. 

3854.  One  may  make  a  Fiduciary  Substitution  in  Favor  of  Per' 
sons  to  be  bom. —  One  may  make  a  fiduciary  substitution  of  a 
particular  thing  either  in  favor  of  certain  persons,  naming  them, 
or  of  persons  that  are  not  as  yet  born,  but  who  may  be  born,<^  or 
even  indefinitely  in  favor  of  a  person  who  shall  be  chosen  out  of  a 
family  by  the  executor  or  the  legatee  who  is  charged  with  the  fidu- 
ciary substitution.^ 

VIL 

3855.  Order  of  the  Fiduciary  Substitutes^  if  there  be  several  to 
succeed  successively,^ If  the  fiduciary  substitution  respects  several 
persons  who  are  called  successively  one  after  another,  the  substi- 
tutes will  succeed  in  the  order  regulated  by  the  testator,  if  he  has 
given  any  directions  about  it,  or  according  as  they  shaU  be  called 
by  the  executor  or  legatee  who  is  chsurged  with  the  fiduciary  sub- 
stitation,  if  the  testator  has  left  him  the  liberty  to  regulate  the 
order  of  their  succeeding,  which  depends  on  the  following  rules.^ 

VIII. 

3856.  Different  Manners  of  regulaiing  this  Order.  —  The  testa- 
tors may  regulate  differently  the  order  of  the  fiduciary  substitutes, 

*  See  Uie  articles  which  follow. 

'  See  the  twelfth  article. 

K  See  the  thirteenth  article  of  the  second  section  of  Hein  and  Executon  in  general ;  the 
twentf-second  and  twenty-third  articles  of  the  second  section  of  TestamentBf  and  the  third 
article  of  the  second  section  of  Legacies, 

l>  Z.  57,  \  2,  D.adaenai.  TrdM. 

^  See  the  following  articles. 
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according  to  their  different  intentions.  Thus,  a  testator  may  name 
them  every  one  in  the  rank  which  he  pleases  to  give  iban.  Thus, 
he  may  without  naming  them  point  them  out  by  some  desoip- 
tion,  such  as  the  eldest  males  of  his  descendants.  Thus,  he  may 
simply  substitute  those  of  his  family.  And  what  he  may  do  vhk 
respect  to  his  children  and  descendants,  or  those  of  his  own  fuD- 
ily,  he  may  likewise  do  the  same  with  respect  to  the  childrea 
either  of  the  family  of  his  executori  or  that  of  a  legatee,  if  he  sub- 
stitutes to  him.^ 

IX. 

3857.  A  Fiduciary  SubstUulion  made  i$idefimtefy  eUker  to  (meef 
a  certain  Family^  or  to  a  certain  Family. —  If  the  fiduciary  suhsi- 
tution  be  indefinite  in  favor  of  some  one  person  of  a  family  whox 
the  testator  had  not  any  other  way  described,  as  if  he  had  dai^ 
his  executor  or  a  legatee,  having  children  or  grandchildren,  to  leare 
to  one  of  them  a  house  or  some  other  tenement,  this  andeta- 
mined  fiduciary  substitution  would  leave  it  to  the  executor  or  leg- 
atee who  is  charged  with  it  to  make  choice  of  the  person:  and  lie 
would  fulfil  the  same  by  leaving  the  substituted  goods  to  any  one 
of  the  family  ^  whom  he  should  please  to  pitch  on,  even  altfacHKii 
be  should  leave  it  to  the  remotest  of  the  family,  prefening  him  to 
those  who  were  in  a  nearer  degree."^  But  if  the  fiduciary  suh^o- 
tution  were  not  limited  to  one  of  the  family ;  as  if  the  testator  btd 
substituted  indefinitely  those  of  his  own  family,  or  of  the  hnxij 
of  the  executor  or  of  the  legatee,  those  of  the  said  family  vfao 
should  happen  to  be  in  the  nearest  degree  would  exclude  i^ 
most  remote,  and  those  who  should  happen  to  be  in  the  same  de> 
gree  would  succeed  jointly,  unless  there  should  be  gToaiid  to 
judge  otherwise  of  the  intention  of  the  testator  by  circumsta&ees 
which  might  discover  the  same.^ 

Remarks  on  the  Preceding  Articlb. 

3858.  We  have  added  at  the  end  of  the  article  the  tempemmeiit 
of  the  intention  of  the  testator :  for  if,  for  example,  a  person  of 
great  quality  had  ordained  that  a  land  which  had  been  erected 
into  a  tide  of  a  duchy,  county,  or  barony,  should  remain  in  bis 

^  See  the  texts  dted  on  the  following  article. 
1  L.  67,  D.  de  legai.  2. 

"  D.  I  67,  ^  3;—/.  114,  ^  17,  D.  de  legat,  1. 
"  L.  32,  S^'D.de  U^.  2 ;  — /.  69,  ^  3,  eod. 
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family,  it  would  be  presumed  that  his  intention  was  to  appropri- 
ate the  same  to  the  eldest  heirs  male,  and  not  to  leave  a  handle 
for  lawsuits  and  wrangling  by  the  division  of  an  estate  of  this 
kind.  As  to  which  it  may  be  observed,  that  it  is  very  difficult  for 
a  case  of  such  a  substitution  to  fall  out  so  indefinite  as  not  to  dis- 
tinguish either  the  degrees,  or  the  eldest  of  each  degree,  or  the 
males  from  the  females ;  for  those  who  make  substitutions  do  not 
usually  fail  to  make  these  distinctions.  But  if  a  testator  had  failed 
to  do  it,  the  rule  explained  in  this  article  would  point  out  the  or« 
der  of  the  substitutes,  and  would  distinguish  those  who  are  called 
either  jointly  together,  or  by  preference ;  and  even  in  cases  where 
the  testators  have  explained  themselves  the  most  clearly,  there 
may  fall  out  events  in  which  the  use  of  this  rule  may  be  necessary. 


3859.  J^  the  Executor  who  was  to  choose  the  Fiduciary  Substitute 
out  of  several  did  not  make  the  Choice^  they  will  all  of  them  have 
a  Share  in  the  substituted  Ooods,  —  If,  in  the  case  of  the  preceding 
article,  the  executor  or  the  legatee  who  was  to  choose  the  substi- 
tute should  happen  to  die  without  having  named  him,  the  substi- 
tuted goods  would  belong  in  common  to  all  those  among  whom 
the  choice  was  to  be  made.  For  seeing  no  one  of  them  would 
have  more  right  than  the  other,  and  that  there  would  remain  no- 
body to  distinguish  them,  the  testator,  who  was  the  only  person 
who  could-  give  direction  therein,  not  having  done  it,  but  having 
considered  them  all  alike,  they  would  be  all  of  them  called  to- 
gether; and  if  there  remained  only  one  of  them,  he  would  have 
the  whole.® 

XL 

3860.  The  Fiduciary  Substitute  who  is  chosen  by  the  Executor 
derives  his  Right  only  from  the  Testator.  —  The  fiduciary  substi- 
tute who  has  been  named  by  the  executor  who  had  the  power  of 
choosing  him  from  among  others,  derives  his  right  only  from  the 
testator,  and  not  from  the  person  who  has  chosen  him,  although  it 
was  in  his  power  not  to  have  named  him.  Which  hath  this  effect, 
that  if,  for  example,  this  executor,  having  declared  this  choice  by 
his  testament,  had  therein  bequeathed  to  the  person  whom  he  then 
named  for  the  substitute  the  thing  which  was  subject  to  the  fidu- 

o  £.  67,  i  7,  Z).  cb  A^crt.  S. 
VOL.  II.  56 
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dary  sabstitntion,  it  would  not  be  in  effect  a  legacy :  for  he  would 
not  thereby  give  any  thing  that  was  his  own,  since  he  would  only 
leave  what  he  was  obliged  to  restore,  having  only  the  liberty  of 
choosing  the  person  to  whom  he  was  to  restore  it  Thus,  he  oodd 
much  less  impose  on  this  fiduciary  substitute  any  condition,  or  anj 
charge.' 

XIL 

3861.  The  ProkibUum  to  atienaU  does  not  oblige^  unkss  U  be 
made  in  Favor  of  some  Person.  —  What  has  been  said  in  the  fifth 
article,  that  tfie  prohibition  to  alienate  may  imply  a  fidnciary  sub- 
stitution, ought  to  be  understood  of  a  prohibition  that  has  some 
cause,  and  which  is  in  favor  either  of  a  family,  or  of  a  person,  to 
whom  the  testator  intended  that  the  tiling  of  which  he  had  pro- 
hibited the  alienation  should  go.  For  a  bare  prohibition  to  an  ex- 
ecutor, or  to  a  legatee,  to  alienate  certain  lands  or  tenements, 
without  having  some  regard  to  the  children  of  the  said  executor 
or  the  said  legatee,  or  to  other  persons,  would  have  no  manner  of 
effect,  and  would  be  no  obstacle  why  the  said  executor  or  legatee 
might  not  justly  alienate  lands  that  would  be  his  in  such  a  man- 
ner as  that  no  other  person  would  have  any  right,  or  expectation, 
or  interest  whatsoever  in  them  by  the  will  of  the  testator.^ 

XIIL 

3862.  The  Prohibition  to  alienaie  certain  Lamds^  amd  to  dispou 
of  them  out  of  the  Family^  does  not  take  away  the  Choice  of  one  of 
the  Family.  -^  If  a  testator,  naming  for  his  executor  his  son  who 
had  children,  had  forbidden  him  to  alienate  certain  lands,  requiring 
him  to  leave  them  in  his  family,  this  executor  could  not  give 
away  the  said  lands  to  others  than  his  children ;  but  he  might 
leave  them  to  any  one  of  his  children  whom  he  should  please  to 
name.  For  by  leaving  them  to  one,  it  would  still  be  in  the  family 
that  he  had  left  them.  And  although  the  persons  substituted 
should  be  the  descendants  of  this  testator,  and  he  had  an  equal 
affection  for  them  all,  yet  his  expression  would  mark  that  he 
left  it  to  his  son  to  choose  any  one  of  his  own  children,  and  that 
what  he  had  in  view  was  only  to  appropriate  the  said  lands  to  bis 
family,  to  prevent  their  going  to  any  other  family,  wbetiier  it  were 

P  L.  67,  D.  de Ugal,  2;~d /.  S  1»  w/;  — i.  7,  ShJ>'^  ^' <^- 
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by    an  alienation  or  other  disposition  of  the  executor  who  is 
chased  with  the  sabstitation.' 

XIV. 

3863.  T%e  Fiduciary  Substitute  aught  to  have  either  the  Thing 
subfect  to  the  Substitution,  or  its  Value.  —  K  an  executor  or  a  lega- 
tee  were  charged  with  a  fiduciary  bequest,  which  could  not  be 
otherwise  performed  than  by  giving  to  the  substitute  the  value  of 
that  which  the  testator  intended  should  be  given  him,  this  value 
^vould  be  due  to  him  from  the  said  executor  or  legatee.     Thus,  for 
example,  if  he  were  charged  to  buy  a  certain  house,  or  certain 
lands,  for  the  fiduciary  substitute,  and  the  proprietor  of  the  said 
house  or  lands  would  not  sell  them,  he  would  owe  the  price  of 
them.    Thus,  for  another  example,  if  he  were  charged  to  instruct 
a  young  man  in  a  trade,  of  which  some  accident  had  rendered  him 
incapable,  as  if  he  was  fallen  lame,  or  become  blind,  this  fiduciary 
bequest  would  be  estimated  in  money.* 

XV. 

3864.  2%e  Fruits  and  Interest  of  the  substituted  Ooods  are  due 
from  the  Time  of  the  Delay,  —  The  executor  or  legatee  who  is 
charged  with  a  fiduciary  substitution  of  a  particular  thing  owes 
the  fruits  and  interest  thereof  from  the  time  that  he  delays  to  ac- 
quit it  after  it  is  due,  in  the  same  manner  as  the  executor  who  is 
charged  with  a  fiduciary  substitution  of  the  inheritance,  pursuant 
to  the  rule  explained  in  the  ninth  article  of  the  first  section ;  and 
he  is  also  liable  to  damages  pursuant  to  the  same  rule,  if  there 
should  be  room  for  such  a  demand.^ 

XVL 

3866.  The  Executor  cannot  revoke  the  Payment  of  the  Fiduciary 
Bequest,  which  proves  NuU  if  he  has  once  acquitted  iL  —  K  there 
were  some  nullity  in  the  formalities  of  the  testament,  or  some 
other  defect  which  would  annul  the  fiduciary  bequest,  and  the  ex- 
ecutor who  was  charged  with  it  had  acquitted  it;  he  could  not 
oblige  t^e  fiduciary  substitute  to  restore  back  to  him  that  which  he 

r  L.  114,  f  l5,D.dBltgaLl ;— dt  114,  flT.    See  the  aintfa  article,  and  tfaeramaiks 

made  on  it 

•  L.  11,  f  l7,Z).ifcfa9ia*.8;  —  1. 14,4  2,  eorf. 

^  L.  26,*Z>.  de  kgat,  8.    See  the  third  artlele  of  the  eighth  lectioii  of  Legades,  and  the 
lemaxkf  then  made  upon  it;  as  alio  the  ninth  article  of  the  fint  section  of  this  title. 
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had  willingly  paid ;  and  the  pretext  that  the  fiduciary  beqaest  was 
not  dae  would  be  useless.  For  he  would  by  tiiat  payment  only 
have  fulfilled  more  faithfully  the  intention  of  his  benefactor.^ 

XVIL 

3866.  T%e  Legatee  eha/rged  with  a  Fiduciary  Bequest  takkk 
proves  to  be  Null  reaps  the  Benefit  of  d,  and  not  the  Execsstor.  — 
If,  a  legatee  being  charged  with  a  fiduciary  bequest  out  of  his 
legacy,  it  should  happen  that  the  thing  substituted  could  not  be 
restored,  as.  if  the  substitute  were  become  incapable  of  it,  or  by 
reason  of  sonde  other  event ;  the  executCNr  could  not  pretend  that 
this  fiduciary  bequest  which  proves  useless  ought  to  letom  to  him, 
but  the  legatee  would  reap  the  benefit  of  it  For  it  was  a  duuge 
upon  his  legacy,  which  ceases  in  his  favcMt.^ 


SECTION    III. 

OP  SOME  RULES  COMMON  TO  FIDUCIARY  SUBSTITUTIONS  OP  AN  IN- 
HERITANCE, AND  TO  THOSE  OF  PARTICULAR  THINGS,  AND  TO 
TACIT    FIDUCIARY   SUBSTITUTIONS. 

3867.  Wb  must  not  confine  the  rules  that  are  common  to  these 
two  sorts  of  fiduciary  substitutions  to  the  rules  which  shall  be  ex* 
plained  in  this  section ;  iot  it  is  easy  to  judge  that  the  rules  for 
the  interpretation  of  testaments,  and  many  others  that  have  been 
explained  in  several  places,  may  be  applied  to  them.  But  we 
have  put  down  in  this  section  some  rules  that  are  not  so  genoal) 
and  which  agree  more  particularly  to  these  two  sorts  of  fiduciary 
substitutions. 

Art.  L 

3868.  One  ma^  substitute  either  one  Person  alone,  or  mengf.^ 
All  substitutions  or  fiduciary  bequests,  whether  they  be  universal, 
of  the  whole  inheritance,  or  particular,  of  cert&dn  things,  may  be 
made  either  in  favor  of  one  person  alone,  or  of  many,  whom  the 
testator  calls  to  the  succession,  that  they  may  divide  it  among 
them,  whether  it  be  in  equal  or  unequal  shares.^ 

"  L.2,  Cdejidae.  *  L,  S9^  ^  B,  D.  de  l^gaL  X 

*  f  1,  Jtut.  de  vulg.  mAtt,    Although  lldfl  text  relates  chieflj  to  the  Tidgu-  mbtlitiitioa, 
yet  it  may  be  fq>pUed  to  the  fidnciarj  sobftitatioii,  and  the  teitator  haa  the  aame  libcxtf 

in  tins  as  in  the  other. 
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IL 

3869.  Ome  ma^  subsHtMtte  in  one  or  more  Degrees.--^  Whether 
there  be  only  one  substitute  or  many,  the  substitution  may  either 
end  with  the  first  degree,  or  be  extended  to  several  degrees  from 
one  substitute  to  another  successively.  And  the  substitution  be« 
comes  open  to  every  degree,  when,  the  person  who  filled  the  pre* 
ceding  degree  happening  to  fail,  another  succeeds  in  his  plaoe.^ 

IIL 

3870.  One  may  fubstttute  the  same  Persons  who  may  be  insH^ 
iuted  Executors.  —  All  persons  who  are  capable  of  succeeding  are 
also  capable  of  being  substituted.  Thus,  one  may  substitute  as 
well  as  institute  children  not  yet  born ;  persons  unknown  to  the 
testator,  but  whom  he  sufficiently  describes  in  order  to  distinguish 
them ;  and  in  general  one  may  substitute  aU  persons  who,  at  the 
time  that  the  substitution  becomes  open,  may  be  in  a  condition  to 
reap  the  benefit  of  it,  and  in  whom  there  is  no  manner  of  inca- 
pacity.® 

IV. 

3871.  Persons  incapabk  of  Fiduciary  Substitutions,  —  We  must 
reckon  in  the  number  of  persons  incapable  of  fiduciary  substitu- 
tions, all  those  to  whom  the  laws  prohibit  the  giving  of  any  thing 
by  a  testament :  which  takes  in  not  only  strangers  who  are  called 
aliens,  and  those  who  are  civilly  dead,  whether  it  be  by  a  sentence 
of  condemnation  which  ought  to  have  this  effect,  or  by  a  profes- 
sion of  some  religious  order,  but  also  all  other  persons  to  whom 
some  law  or  some  custom  forbids  us  to  give  any  thing.^ 

V. 

3872.  Tacit  Fiduciary  Substitutions  are  forbidden.  —  Seeing 
those  who  intend  to  make  dispositions  that  are  prohibited  make 
use  of  other  persons'  names,  to  whom  they  give  that  they  may  re- 

^  Lui»  de  wig.  ra&ff.  The  same  rtnuurk  ia  to  be  iiuid«  on  Ab  teact  that  luu  been  made 
CO  the  preceding  article.  See,  concernixig  the  degrees  of  iabttitationa,  the  preamble  of 
the  first  section. 

*  See  the  first  article,  and  the  thirteenth  article  of  the  lecond  section  of  Ban  and  Ex- 
eaOon  in  general ;  the  first,  seventeenth,  twentj-seoond,  twenty-third,  twenty-fonrth,  and 
twenty-fiftti  articles  of  the  second  section  of  TatamaUB;  and  the  third  article  of  the  sec- 
ond section  fALagagiei, 

'  See  the  second  section  of  Hdn  cmd  ExKidon  in  genend,  and  the  preamble  to  the 
•ame  section. 
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store  it  to  those  to  whom  they  cannot  give,  we  give  the  name  of 
tacit  fiduciary  sabsfitations  to  these  secret  dispositions  whidii  in 
outward  appearance  regard  the  persons  whose  names  are  made 
use  of,  and  which  in  reality  and  in  secret  are  intended  for  those  to 
whom  the  law  forbids  to  give.  And  these  sotis  of  fiduciary  be- 
quests or  substitutions  are  unlawful,  as  much  as  a  disposition 
would  be  in  which  the  persons  to  whom  it  is  not  lawful  to  give 
had  been  expressly  named.* 

VL 
387a  The  Crime  of  those  Persons  who  lend  their  Names  to  TacU 


Fiduciary  SubsHMions. —  The  persons  who  lend  their  names  to 
these  tacit  fiduciary  substitutions  or  bequests,  whether  they  en- 
gage themselves  by  writing,  or  by  word  of  mouth,  or  in  whatever 
manner  it  be  that  they  receive  any  thing  with  design  to  restore 
it  to  the  persons  to  whom  the  testator  could  not  give,  are  con- 
sidered in  the  eye  of  the  law  as  if  they  had  stolen  that  which  they 
may  receive  by  virtue  of  such  a  disposition.  And  they  are  so  far 
firom  being  under  an  obligation  thereby  to  restore  what  they  have 
received  to  the  persons  whom  the  testators  had  in  their  view,  that 
they  contract  no  other  engagement  than  to  restore  to  the  executors 
that  which  they  may  have  received  on  that  account,  together  -with 
the  fruits  and  interest  thereof  that  were  fiEdlen  due  even  before  the 
demand.' 

VIL 

8874.  How  TacU  Fiduciary  SubstiMkms  are  proved  —  The 
tacit  fiduciary  substitutions  and  bequests  may  be  proved,  not  only 
by  writings,  if  there  are  any,  but  likewise  by  the  other  scNrts  of 
proofs,  according  to  the  rules  which  have  been  explained  in  the 
title  relating  to  this  matter.' 

Remakes  on  thb  Prbgbdino  Article. 

3875.  It  is  necessary  to  observe  on  this  article  and  on  the  text 
that  is  here  cited,  that  there  is  a  difference  between  our  usage 
and  the  Roman  law  as  to  tacit  fiduciary  bequests  or  substitutions; 
which  consists  in  thiS|  that  by  the  Roman  law  the  exchequer 

*  See  dw  texta  cited  on  tlie  foUowing  article. 

'  L.  46,  D.  de  hared.  petU.f'-^l  1%,  D,  de  his  qua  ut  ind.i^L  103,  D.  de  ItgiA,  1  ;— 
/.  10,  D.dektM  qwB  uf  indiff. 
ft  Z^.  3, 1  5,  D.  dejwr.jUd, 
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reaped  the  benefit  of  a  tacit  fiduciary  bequest  which  was  made  in 
favor  of  a  person  to  whom  it  was  not  lawful  to  give,  and  that  by 
our  usage  it  is  the  heir  or  executor  who  has  the  advantage  thereof. 
Thus  they  were  more  reserved  under  the  Roman  law  than  we  are 
in  France,  as  to  the  proofs  of  tacit  fiduciary  bequests,  and  in  order 
to  avoid  the  favoring  of  the  cause  of  the  exchequer  too  much,  they 
required  a  strict  proof  of  the  firaud,  as  appears  from  the  text  cited 
on  the  article;  and  we  see  in  another  text,  that  presumptions, 
which  might  serve  as  proofs  in  our  usage,  were  not  sufficient  It 
was  in  the  case  of  a  testament  of  a  husband  who  had  instituted 
for  his  universal  heir  or  executor  his  wife's  father.  The  question 
was,  whether  it  was  not  a  firaud  against  the  laws  which  were  then 
in  force,  and  which  did  not  suffer  in  certain  cases  the  husband  to 
make  his  wife  his  universal  heiress  or  executrix :  ^  and  it  is  decided 
in  that  law,  that  the  bare  consideration  of  the  paternal  affection 
which  united  this  testator's  father-in-law  to  his  wife,  to  whom  he 
could  not  leave  all  his  estate,  was  not  a  sufficient  presumption 
that  it  was  a  tacit  fiduciary  bequest,  made  with  a  view  that  the 
estate  should  be  restored  to  the  testator's  widow.  Si  gener  socc" 
rum  hisredem  reliquerUj  taciti  fideicommUsi  suspicionem  sola  rtUio 
paterfue  affectionU  non  admiUi^  K  the  like  question  should  hap- 
pen in  the  provinces  which  are  governed  by  their  peculiar  customs, 
where  the  husband  cannot  give  any  thing  to  the  wife,  nor  the 
wife  to  the  husband,  they  would  reject  this  presumption,  as  it 
might  be  rejected  when  the  interest  only  of  the  exchequer  was 
concerned ;  and,  on  the  contrary,  they  would  have  great  regard  to 
the  said  presumption,  not  only  in  consideration  of  the  understand- 
ing which  might  be  presumed  to  be  between  the  father  and  the 
daughter,  but  likewise  for  this  other  reason,  which  some  customs 
have  established  by  an  express  law,  that  persons  who  are  not 
allowed  to  give  to  one  another  by  their  testaments,  such  as  the 
husband  to  the  wife,  the  wife  to  the  husband,  are  as  much  tied  up 
from  giving  to  other  persons  to  whom  the  husband  and  wife  may 
succeed.  Thus  the  prohibition  of  dispositions  made  by  minors  in 
their  testaments  in  favor  of  their  tutor  or  guardian,  is  extended  to 
his  children ;  and  this  is  expressly  regulated  so  by  some  customs. 

VIIL 

3876.  One  camot  restore  the  Goods  that  are  subsHMed  before  the 
Time  of  the  Substitution  comes^  if  the  too  precipitate  Restitution  turns 

■  Ulp,  tit,  15  et  16.  l>  Z;.  25,  Z>.  dt  A»  fiMB  Ml  Mfi. 
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to  ike  Prtjudiee  of  ike  SUbstUitie.  —  The  executor  or  legatee  who 
is  charged  with  a  fiduciary  subetitntioa  is  not  tied  up  to  wait  for 
the  time  in  which  the  substitntioii  is  to  take  place,  and  be  may  re- 
store beforehand  to  the  substitute  the  goods  which  are  subject  to 
the  fiduciary  substitution,  provided  that  it  be  without  prejudice  to 
the  interest  of  other  persons,  as  has  been  explained  in  another 
place,^  and  provided  also  that  this  precipitate  restitution  do  not 
turn  to  the  damage  of  the  fiduciary  substitute,  contrary  to  the  in- 
tention of  the  testator.  For  if,  for  example,  a  testator  had  charged 
his  executor  or  a  legatee  with  a  fiduciary  bequest  of  a  yearly  pen- 
sion, to  be  paid  to  some  poor  person  for  his  maintenance,  or  of  a 
sum  of  money  payable  after  a  certain  time,  to  be  laid  out  to  some 
use  for  the  benefit  of  the  person  for  whom  the  said  fiduciary  be- 
quest was  intended,  such  as  the  bringing  him  up  to  some  trade, 
or  the  giving  of  a  marriage  portion  to  a  poor  young  woman;  he 
who  should  be  chai^;ed  with  these  fiduciary  bequests  could  not  in 
the  first  case  advance  in  one  payment  all  the  several  yearly  sums 
which  were  destined  for  alimony,  unless  some  circumstances 
should  render  this  advancing  of  the  payment  more  profitable  to 
the  person  for  whom  the  said  alimony  was  bequeathed :  and  in 
the  second  case,  if  the  person  for  whose  benefit  the  fiduciary  be- 
quest was  made  were  not  as  yet  of  age  sufficient  to  learn  a  trade, 
or  the  said  young  woman  ripe  for  marriage,  the  advanced  pay- 
ment, without  the  precaution  of  taking  security  that  the  money 
should  be  applied  to  the  purposes  for  which  it  was  designed,  would 
not  acquit  the  executor  who  had  paid  it  But  if  the  term  for  the 
payment  of  the  legacy  in  trust  were  only  in  favor  of  the  execu- 
tor, and  no  other  persons  had  any  interest  therein,  he  might  with- 
out  difficulty  pay  the  same  before  the  term.^ 

IX. 

3877.  A  Donation  koi  ike  £^ect  of  an  Election  of  a  SubstitiUe, 
whom  the  Donor  was  empowered  to  choose.  —  If  he  who  was 
charged  with  a  fiduciary  bequest  or  substitution  at  the  time  of  his 
death,  in  favor  of  some  one  of  his  children  whom  he  should  think 
fit  to  choose,  had  given  in  his  lifetime  to  one  of  his  children  the 
things  which  were  subject  to  this  fiduciary  bequest,  this  donation 
would  be  in  the  place  of  an  election,  if  the  same  were  not  revoked. 
For  although  the  liberty  of  this  choice  ought  to  last  until  the 

^  See  the  seyenteenth  and  eighteenth  articles  of  the  tenth  lection  ciLegada, 
*  L.  15, D.demm.  kg. 
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death  of  the  person  charged  with  this  fiduciary  substitution,  and 
it  would  be  for  the  interest  of  all  the  children  that  the  said  dona- 
tion should  not  destroy  the  said  liberty ;  yet  it  would  be  sufficient 
that  the  donee  had  been  made  choice  of,  and  that  the  said  choice 
had  not  been  revoked ;  seeing  the  said  choice  would  be  confirmed 
by  the  will  of  him  who,  having  it  in  his  power  to  make  another 
choice,  had  not  done  it  So  that  it  would  be  the  same  thing  as  if 
this  choice  had  been  made  at  the  time  of  his  death.^ 


3878.  The  Bounds  of  the  Liberty  to  give  to  one  of  the  SubstUuies 
more  than  to  the  others.  —  K  a  testator,  having  instituted  his  son 
his  heir  or  executor,  had  charged  him  to  restore  to  his  children  his 
inheritance,  praying  him  at  the  same  time  to  give  to  one  of  them 
whom  he  should  name  to  him  something  more  than  would  fall  to 
the  share  of  the  others,  the  said  executor  would  not  have  an  indefi- 
nite liberty  to  give  to  this  son  the  greatest  part  of  the  inheritance, 
but  only  a  power  to  regulate  and  settle  some  small  advantage  for 
him,  that  would  not  make  too  great  an  inequality  between  him 
and  the  others.^ 

XL 

3879.  Order  of  the  Substitutes  in  divers  Degrees.  —  If  a  father 
who  had  several  children,  having  instituted  his  wife  his  executrix, 
had  entreated  her  to  restore  his  inheritance  to  their  children,  or 
to  such  of  them  as  should  happen  to  be  alive,  or  to  restore  it  to 
their  grandchildren,  or  to  any  one  of  them  whom  she  should 
choose,  or  to  some  one  of  his  family  whom  she  should  name ;  a 
disposition  conceived  in  these  terms  would  not  leave  to  the  said 
executrix  an  indefinite  liberty  to  choose  whomsoever  she  should 
think  fit  from  among  these  three  sorts  of  substitutes.  But  this  ex- 
pression would  call  in  the  first  place  all  the  children  of  the  first  de- 
gree, and  they  would  all  of  them  be  preferred  to  all  the  grandchil- 
dren of  the  testator;  and  in  default  of  the  children,  she  might 
choose  among  the  gmndchildren,  but  could  not  prefer  to  them  the 
collateral  relations,  whom  she  could  not  call  to  the  succession  but 
in  default  of  the  children  and  grandchildren.'^ 

^  L.  77,  S  10,  t>.  de  leg.  2. 
>  L.  76,  \5,D.de  legat,  2. 

■  L.  57,  ^%,D.adaaiaL  7V«k0.    What  is  said  hare  of  the  choke  fi:om  among  Ae 
graadchildren  must  be  andentood  withont  prejudice  to  their  legitime  or  child's  part. 
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XII. 

3880.  The  Parties  who, are  mntualfy  subsHUOed  to  one  another 
may  renounce  the  mutueU  SubstUtUion.  —  If  two  brothers,  who  are 
sabstitated  reciprocaOy  to  one  another  in  case  one  of  them  should 
die  without  issue,  had  agreed  between  themselves  that  the  substi- 
tution or  fiduciary  bequest  should  have  no  effect,  this  agreement 
would  annul  the  substitution :  for  they  might  discharge  one  anoth- 
er from  it,  that  each  of  them  might  possess  freely  that  which  his 
father  had  left  him,  and  that  neither  of  them  might  have  any 
temptation  to  wish  for  the  other's  death.  Which  consideration 
renders  such  an  agreement  so  favorable,  that  minority  alone  would 
not  be  sufficient  to  set  it  aside,  unless  it  should  appear  by  the  cir- 
cumstances that  one  of  the  parties  had  sustained  damage  by  the 
agreement 

XIIL 

3881.  77ie  Prescription  of  substiiuted  Ooods  ru$u  both  agamsi 
the  Executor  and  likewise  against  the  Substitute.  —  If  a  third  per- 
son, who  had  honestly  and  fairly  possessed  some  goods  which 
were  subject  to  a  fiduciary  bequest  or  substitution  for  so  long  a 
time  as  to  acquire  a  right  by  prescription,  computing  therein  the 
time  which  had  run  against  the  executor  who  was  charged  with 
the  fiduciary  substitution,  the  substitute  could  not  deduct  that 
time  upon  pretence  that  the  prescription  could  not  run  against  the 
executor  to  his  prejudice.  For  the  executor  was  the  master  of  the 
goods,  and  it  was  his  business  to  enter  a  claim,  in  order  to  inter- 
rupt the  prescription:  and  the  substitute  might. like^(jlse  on  his 
part  have  watched  for  his  own  interest  And  it  would  be  the 
same  thing  if  it  were  some  right  belonging  to  the  inheritance, 
which,  for  want  of  a  demand  on  the  part  of  the  executor,  had  been 
lost  by  prescription.^ 

XIV. 

3882.  The  Prescription  of  Lands  substituted,  which  are  aUen- 
ated  by  the  Usufructuary,  divests  the  Substitute  of  the  Property 

"  Z.  11,  C  ds  tranaaitL; —  Z.  16,  C  depaet. 

^  L.  70,  kuU.D.ad  tenat.  TVebell,  See  the  eleventh  uticle  of  Ae  first  sectioii.  See  the 
following  article.  We  mnst  nnderstand  this  and  the  following  article,  of  fidaciaiy  be- 
qaests  or  substitutions  which  had  not  been  published  or  enrolled,  pursnant  to  the  ordi- 
nances which  have  been  taken  notice  of  at  the  end  of  the  preamble  of  this  title.  For  if  a 
•ubstitation  of  a  land,  for  instance,  had  been  enrolled,  the  right  of  the  sobstitates  wonid 
be  praaenred  against  all  parehasers  and  other  occupiers. 
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thereof.  —  If  a  legatee  of  a  usufimct  of  lands  which  are  subject  to 
a  fiduciary  substitution  had  disposed  of  the  property  of  the  said 
lands)  by  his  testament,  in  favor  of  a  person  who,  being  ignorant  of 
the  fiduciary  substitution,  had  possessed  the  said  lands  during  the 
time  required  for  prescription ;  this  possessor  could  not  any  more 
be  molested  in  his  possession  by  the  substitute.' 

XV. 

3883.  The  Fiduciary  Subsiitutum  after  the  Death  of  the  Execu- 
tor or  Legatee  is  not  open  by  their  Civil  Death.  -*  If  it  should  hap- 
pen that  the  executor  or  legatee,  who  is  charged  with  a  fiduciary 
substitution  that  ought  to  take  place  at  his  death,  should  fall  into 
a  state  of  civil  death,  whether  it  were  by  a  sentence  of  death,  or 
by  a  condemnation  to  some  other  punishment,  which  would  be  at- 
tended with  the  confiscation  of  his  goods ;  this  civil  death  and  this 
confiscation  would  not  lay  open  the  fiduciary  substitution.  For 
besides  that  the  substitution  would  be  understood  only  of  a  nat- 
ural death,  and  that  the  substitute  might  die  before  the  execu- 
tor or  legatee,  it  might  so  happen  that  the  sentence  of  condemna- 
tion might  be  annulled  by  an  act  of  grace  of  the  prince,  and  that 
so  this  executor  or  legatee,  being  restored  to  his  former  state  and 
condition,  would  enter  again  to  the  possession  of  his  goods,  or 
might  acquire  others.  Thus,  this  fiduciary  substitute  could  not 
demand  the  goods  that  are  substituted :  but  it  would  be  just,  in 
such  a  case,  that  provision  should  be  made  for  the  security  of  the 
substituted  goods,  by  precautions  to  be  taken  between  the  fidu- 
ciary substitute  and  those  to  whom  the  substituted  goods  should 

go-* 

XVL 

3884.  T7te  Substitution  to  an  Executor  or  Legatee^  in  case  he 
should  die  vnthout  IssuCy  remains  without  amy  Effect  if  he  leaves 
Children  behind  him.  —  If  an  executor  or  legatee  were  charged 
with  a  fiduciary  bequest  or  substitution,  in  case  he  should  happen 
to  die  without  issue,  and  he  had  children  who  survived  him, 
this  fiduciary  substitution  would  remain  without  any  effect  And 
even  although  these  children  should  renounce  the  succession  of 

P  L.  36,  D.detuuet  usuf.etred.  Ugat.  We  must  make  the  same  remark  on  this  article 
which  has  been  made  on  Uie  preceding. 

s  Z.  48,  i  1,  D.  dejunjiaci.  As  to  the  precantionfl  mentioned  in  the  artidei  see  ib» 
third  article  of  the  second  section  of  the  Fidcidian  Portion, 


673  THE  CIVIL  LAW.  [PAIT IL  BOOI T. 

their  father,  yet  the  stibstitate  would  have  no  right,  became  dx 
condition  of  the  fiduciary  substitation  would  not  be  accoin|dished, 
and  because  the  intention  of  this  testator  was  not  to  engage  tke 
said  children  to  become  heirs  to  their  father,  but  to  leave  to  him 
the  free  use  and  disposal  of  the  substituted  goods,  in  case  ke 
had  children.' 

Remarks  on  the  Preceding  Article. 

3885.  It  is  not  so  much  for  the  case  explained  in  this  article  tbt 
we  have  added  this  last  rule  to  this  title,  as  for  the  oonsequeooes 
which  may  be  gathered  from  it  for  resolving  a  question  which  b 
commonly  proposed,  and  which  is  expressed  in  these  tenna,  to  vit, 
^  the  children  who  a/re  in  the  condition  are  in  the  disposition;  thit 
is  to  say,  if  the  children,  who,  surviving  their  father,  make  the  right 
of  the  substitute  to  cease,  are  themselves  substituted. 

3886.  This  question  has  divided  the  interpreters,  the  greatest 
part  of  whom  have  been  of  opinion,  that  the  children  are  snbso- 
tuted.  Others,  and  among  them  the  most  able  interprets  of  them 
ail,  are  of  a  contrary  opinion ;  and  to  support  it  they  quote  the 
text  cited  on  this  article,  and  some  others,  but  without  explaiiuBg 
the  consequences  which  they  gather  from  them :  and  seeing  Dooe 
of  those  texts  precisely  decide  this  question,  and  that  it  is  so  be- 
quentiy  started  that  we  cannot  well  dispense  with  examining  it^ 
it  would  seem  that  it  might  be  urged  against  the  opinion  of  those 
who  will  have  the  children  to  be  substituted,  that  the  text  cited  (Hi 
this  article,  and  all  the  others  which  decide  that  the  fidudaiy  sub- 
stitution, in  case  there  be  no  issue^  ceases  when  there  is  issue,  seesi 
to  imply  the  consequence  that  there  is  no  substitution  with  lespect 
to  the  children.  This  consequence  is  not  only  founded  on  this 
reason  which  is  expressed  in  the  texts,  that  the  condition  of  the 
fiduciary  substitution  is  not  come  to  pass ;  for  to  this  one  might 
reply,  that  this  reason  respects  only  the  substitute ;  but  it  is  abo 
founded  on  this,  that  we  see  that  in  all  the  laws  which  mention 
this  case,  and  which  decide  it  after  the  same  manner,  there  is  not 
any  one  of  them  in  which  it  has  been  thought  fit  to  add  any  words 
to  this  effect,  that  truly  the  fiduciary  substitution  was  null  in  respect 
of  the  substitute,  but  that  it  would  go  to  the  children,  as  being 
comprehended  in  the  disposition  of  the  testator,  and  called  by  him 


'  L.  114,  4  13,  D.deUg.l ;— 2. 1,  C.  deamd.im.;^9. 1.  6,f  S,  C.admidL.  'MA'f" 
I,  85,  D.  de  hcared.  insl. 
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to  the  sobstitated  goods.  This  addition  seems  to  be  so  natural 
and  so  necessary,  that  seeing  none  of  the  authors  of  these  laws 
have  thought  of  it,  we  may  conclude  from  thence  that  they  did  not 
think  that  the  substitution  took  in  the  children.  And  among 
these  texts  there  is  not  one  of  them  where  this  addition  would 
have  been  more  natural  and  more  necessary  than  in  the  text  cited 
on  this  article,  and  which  we  have  made  choice  of  for  that  reason : 
for  the  circumstance  of  the  children's  renouncing  their  father's  suc- 
cession made  it  still  more  necessary  to  have  added,  that  although 
they  were  not  heirs  to  their  father,  yet  they  would  nevertheless 
reap  the  benefit  of  the  fiduciary  substitution. 

3887.  We  may  add  to  these  reasons,  although  they  seem  to  be 
decisive  enough  in  themselves,  that,  if  we  examine  into  the  inten- 
tion of  the  testator  who  substitutes  to  his  executor,  or  to  a  legatee, 
in  case  he  has  no  children^  it  does  not  seem  as  if  he  had  any  the 
least  view  of  calling  the  children  to  the  substitution :  for  if  that 
had  been  his  intention,  he  would  have  substituted  the  children  in 
the  first  place,  and  not  called  another  substitute  except  in  default 
of  them.  Thus,  when  the  testator  does  no  other  thing  but  barely 
dispose  in  favor  of  a  fiduciary  substitute  in  case  he  have  no  chil- 
dren, his  intention  appears  to  be,  that,  in  case  there  be  children, 
their  father  shall  not  be  any  longer  charged  with  the  fiduciary  sub- 
stitution, but  shall  have  free  liberty  to  dispose  of  the  goods  in  fa- 
vor of  such  of  his  children  as  he  shall  think  fit  to  choose,  or  of 
other  persons. 

3888.  We  think  that  we  may  venture  to  say  in  relation  to  this 
question,  that  the  interpreters  who  have  invented  it  have  made 
a  doubt  of  that  which  the  simplicity  of  the  principles  sets  in  a 
dear  and  evident  light,  and  that  their  sentiment  is  contrary  to  the 
rules :  and  the  author  whom  we  just  now  quoted  was  of  this  opin- 
ion as  to  this  matter.*  The  reader  may  have  remarked  in  some 
places  of  this  book  such  like  opinions  of  the  interpreters,  opposite 
to  the  spirit  of  the  laws.  And  we  make  this  reflection  here,  that 
we  may  have  an  opportunity  of  observing  further,  that  we  see  in 
this  question,  and  in  the  sentiment  of  those  interpreters,  a  remark- 
able example  of  the  difficulties  which  they  have  started  in  the  mat- 
ter of  substitutions,  firaming  in  this  manner  questions,  and  decid- 

*  Deficientibiu  snperioriboB  ooi\jectiiri8,  negarem  et  peniegarem  eos  qui  sant  in  oondi- 
tlone  esse  in  dispositione,  ex  1.  Gallns,  &c.  Oujac.  consult  35.  These  conjectures,  taken 
from  the  words  of  the  testament  abont  which  this  author  was  consulted,  make  no  altera- 
tion in  his  opinion  tooching  the  general  position. 

VOL.  II.  57 
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ing  them  by  other  principles  than  those  of  the  laws,  and  taking 
afterwards  their  own  decisions  for  new  [vindples,  from  which  they 
raise  and  resolve  in  the  same  manner  other  questions.  Thus  it  is 
that  they  have  perplexed  ttus  matter  of  substitutions,  w^bicb,  al- 
though in  itself  sufficiently  intricate,  may  nevertheless  be  ledaoed  to 
principles  and  rules  that  are  plain  enough,  and  which  are  sufficdent 
for  resolving  all  the  questions  that  can  arise,  or  that  can  be  imagined. 
It  is  to  these  principles  and  to  these  rules  that  we  have  confined 
ourselves  in  this  book,  as  well  as  the  others,  having  endeavoured 
to  comprehend  therein  every  thing  that  is  in  the  laws  which  is 
conformable  both  to  our  usage  and  to  equity,  wiUiout  leaving  out 
even  the  particular  cases  which  are  specified  in  the  laws,  and 
which  may  make  the  use  of  the  rules  easier. 


TITLE    IV. 

OP  THE  TBEBELLIANIC  PORTION. 

3889.  Bt  the  Trebellianic  portion  is  meant  the  fourth  part 
which  the  laws  appropriate  to  executors  who  are  charged  with  a 
universal  fiduciary  bequest  of  the  whole  inheritance,  or  of  a  part 
of  it,  which  distinguishes  the  Trebellianic  portion  from  the  Falcid- 
ian  portion.  For  the  Falcidian  portion  relates  to  legacies  and  to 
particular  fiduciary  bequests  of  certain  things. 

3890.  This  fourth  part  was  called  the  Trebellianic  portion  be- 
cause of  a  decree  of  the  senate,  which  was  named  thus  from 
the  name  of  one  of  the  consuls  of  that  year  in  which  it  was 
made,  ordaining  that  the  executor  who  should  be  charged  to  re- 
store the  inheritance  to  the  fiduciary  substitute  should  be  dis- 
charged of  all  the  debts  and  burdens,  and  that  the  same  should 
pass  with  the  goods  to  the  substitute.  But  seeing  the  executors, 
who  had  but  little  or  no  profit  from  the  inheritance  which  they 
were  obliged  to  restore,  refused  to  accept  it  when  they  were  only 
to  make  restitution  of  it,  it  was  ordained  by  another  decree  of  the 
senate  that  the  executor  who  should  be  charged  with  a  fiduciaiy 
bequest  of  the  inheritance  might  retain  the  fourth  pcurt  thereof. 
But  because  of  some  inconveniences  in  this  last  decree  of  the  sen- 
ate, which  it  would  be  to  no  purpose  to  mention  here,  Justinian 


TIT.  IV.]  TREBBLLIANIC   PORTION.  675* 

confounded  the  two  decrees  of  the  senate  together,  giving  to  the 
first  the  effects  of  them  both,  in  snch  parts  of  them  as  he  intended 
should  subsist  both  of  the  one  and  the  other.  So  that  the  name 
of  Trebellianic  portion  has  ever  since  been  applied  to  this  fourth 
part  that  is  taken  out  of  the  fiduciary  substitutions  of  inheritances. 
But  this  Trebellianic  fourth  part  being  founded  on  the  same 
equity,  and  being  of  the  same  nature,  with  the  Falcidian  portion, 
or  rather  being  only  a  sort  of  Falcidian  portion,  in  that  it  re- 
trenches the  dispositions  of  a  testator  who  should  charge  his  exec- 
utor to  restore  more  than  three  fourths  of  the  inheritance ;  this  af- 
finity between  these  two  fourths  has  been  the  reason  why  the  laws 
have  confounded  them  together,  and  that  they  have  even  given  to 
the  Trebellianic  portion  the  name  of  the  Falcidian.*  And  seeing 
for  this  reason  the  rules  of  the  Falcidian  portion  do  almost  all  of 
them  agree  to  the  Trebellianic  portion,  it  is  necessary  that  we 
should  join  them  to  those  which  shall  be  explained  in  this  title,  in 
^which  we  shall  confine  ourselves  to  such  rules  as  are  necessarily 
to  be  distinguished  from  those  of  the  Falcidian  portion.  And  as 
to  the  rules  of  the  Falcidian  portion,  which  have  no  relation  to  the 
Trebellianic  portion,  they  come  within  so  narrow  a  compass,  and 
are'  so  easily  distinguished,  that  it  would  be  altogether  useless  to 
make  any  remark  on  them  here,  seeing  they  may  be  easily  dis- 
cerned by  the  bare  reading  of  them. 

3891.  We  shall  say  nothing  here  of  the  double  fourth  part  which 
belongs  to  children  who  are  charged  with  fiduciary  substitutions, 
to  avoid  repeating  what  has  been  said  of  this  matter  in  the  six- 
teenth article  of  the  first  section  of  Direct  and  Fiduciary  Substitv^ 
iions.  The  reader  ought  not  to  be  surprised  that  he  finds  in  this 
title  only  a  few  articles ;  for  it  was  necessary  that  we  should  con- 
fine ourselves  to  the  rules  of  which  it  is  composed.  And  all  the 
rules  which  may  be  thought  to  be  wanting  here,  and  which  swell 
in  the  body  of  the  Roman  law  the  title  relating  to  this  subject, 
have  been  explained  either  under  the  title  of  the  Falcidian  Portion^ 
as  we  have  just  now  remarked,  or  in  the  other  titles  of  this  fifth 
book,  where  we  have  set  down  every  rule  in  its  proper  place. 

*  V.L6,  Cad Benat.DrebtL;  — ll,\  19, eo(L 
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SECTION    I. 

of  thb  u8b  of  thb  tbsbbllianig  portion,  and  wh£s£in  it 

consists. 

Art.  L 

3892.  DeJmUkm  of  the  TrebeUianic  Partian.  —  The  TrebeUi- 
anic  portion  is  the  fourth  part  of  the  inheritance,  which  ought  to 
remain  to  the  executcnr  who  is  charged  to  restore  it* 

11. 

3893.  B  takes  Place  for  an  Executor  who  has  but  a  Part  of  the 
Inheritance, —  If  he  who  is  charged  with  a  fiduciary  substitution 
be  heir  or  executor  for  a  part  only  of  the  inheritance  which  he  is 
charged  to  restore,  he  will  have  the  TrebeUianic  portion  out  of  it, 
which  will  be  the  fourth  part  of  his  portion  of  the  inheritance. 
And  it  would  be  the  same  thing  if  several  heirs  or  execnton  were 
charged  to  restore  their  shares  of  the  inheritance,  or  only  some  of 
them  theirs :  for  every  one  of  them  would  have  the  TrebeUianic 
portion  of  his  own  share.^ 

IIL 

3894.  The  Testator  may^  m  Lieu  of  the  TrebeUianic  Fourth  Part^ 
assign  to  the  Executor  either  Houses^  Lands^  or  some  other  3%tii^. 
—  Although  the  fourth  part  which  ought  to  remadn  to  the  executor 
be  a  quota  of  the  inheritance,  which  makes  it  necessary  that  there 
should  be  a  partition  of  the  estate  made  between  the  executor  and 
the  fiduciary  substitute ;  yet  the  testator  may  assign  to  the  exec- 
utor a  certain  land  or  tenement,  or  other  thing,  or  even  a  sum  of 
money  in  Ueu  of  the  said  fourth  part ;  and  in  this  case,  if  the  ex- 
ecutor  restore  the  whole  inheritance  to  the  fiduciary  substitute, 
excepting  what  is  thus  reserved  to  him  by  the  testator,  the  subeti- 
tute  would  be  solely  answerable  for  aU  the  charges ;  whereas  if 
the  executor  should  take  the  fourth  part  of  the  inheritance,  the 
goods  and  the  charges  of  the  inheritance  would  be  divided  between 
them  proportionably  to  their  shares.® 

*  4  5,  Inst,  itfdeic.  hasftA. 
*»  t  2,  tn/  «rf.;  — 4  8,  inf.  eod, 

«  i  9,  Intt.  de  Jidac.  hand.;— I  SO,  f  3, D.adBenai.  TM.;— t  2,  C. eod-i—L  47, f  1, 
D.  ad  kg.  Falc. 
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SECTION    II. 

OF    THB   OAUBEB    WHIOB    HAKE    TUB    TRB3ELI.IANIC   PORTION   TO 
CBABE,   OR   WHICH    DIHtNlflH    IT. 

Art.  L 

3895.  7%e  Tettator  map  forbid  the  Deduction  of  the  'TrebelUamc 
Portion.  —  If  the  testator  has  expressly  forbidden  the  deduction  of 
the  Trebellianic  portion,  the  executor  is  at  liberty  either  to  accept 
or  refuse  the  inhmtance;  but  if  he  does  accept  it,  he  will  be 
obliged  to  folfil  the  fiduciary  substitiitioii  withoat  retaiuiug  any 
thing.' 

IL 

3896.  The  Executor  who  restores  vohmiaHly  the  whole  Inherit- 
ance, without  returning  any  Thing,  cainaot  afterwards  demand  the 
Trebelliamc  Portion.  —  If  the.  executor  who  might  have  retained 
the  Trebelliamc  portion  had  restored  the  whole  inheritance,  with- 
oDt  any  deduction,  he  would  not  afterwards  be  admitted  to  de- 
mand it ;  for  it  would  be  presumed  that  he  had  made  restitution 
of  the  whole  inheritance  only  that  he  might  iiilfit  more  punctually 
the  fiduciary  substitution ;  unless  it  should  appear  by  the  circum- 
stances that  some  error  in  fact,  or  some  other  cause,  ought  to  de- 
stroy this  presumption.'' 

in. 

3897.  The  Ftdudary  Substitute,  who  is  charged  with  a  Second 
SettitutioH,  has  no  Right  to  the  TYebelHanic  Portion.  —  If  the  fidu- 
ciary substitute  of  the  inheritance,  or  of  a  part  of  it,  were  likewise 
charged  to  restore  it  to  another  person,  he  could  not  deduct  a  sec- 
ond Trebelhanic  portion  out  of  it,  although  the  executor  who  had 
restored  the  inheritance  to  him  had  retained  his  fourth  part :  for 
the  Trebellianic  portion  is  due  only  to  the  executor  who  succeeds 
immediately  to  the  testator,  unless  the  testator  has  likewise  grant- 
ed it  to  this  fiduciary  substitute." 

*  £^  I,  t  19,  D.  ad taiat.  7Vd«S. ;  —  Kov.  l,e.9,  f  ub.;  — <i.f  inf.    Seetheluti 
■ad  tbe  ramark  that  it  then  made  on  iL 

^  £.  S8,  t  1,  Z).  ffiJ  Knot,  jytbdl.    See  the  fiheenth  and  aixieenth  articleB  of  the 
•ecdon  of  the  Falddian  Poriion. 

*  L.41,il,D.adleg.Faie.:^l\,i\9,D.adt»at.'IVtbtU.;  —  t.K,ii,iad. 
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IV. 

3898.  Bow  the  Fruits  are  reckoned  or  not  reckoned  as  Pari  of 
the  Trebellianic  Portion,  —  If  the  goods  subject  to  the  fiduciary 
substitution  were  to  be  restored  only  some  time  after  the  death  of 
the  testator,  or  after  the  existence  of  a  condition  on  which  the 
substitution  should  depend,  the  fruits  which  the  executor  had 
reaped  before  the  substitution  was  open  would  be  reckoned  to 
him  as  part  of  his  Trebellianic  portion.^  But  the  fruits  reaped  by 
the  executor  after  the  time  that  the  fiduciary  substitutioii  was 
to  take  place,  when  the  restitution  of  the  substituted  goods  was 
delayed  only  through  the  negligence  of  the  substitute,  would  not 
be  reckoned  as  part  of  the  Trebellianic  portion  due  to  the  said  ex- 
ecutor.^ 

V. 

3899.  The  Fhtits  are  not  reckoned  to  the  Children  as  Part  of 
their  TVebelUanic  Portion.  —  The  rule  explained  in  the  preceding 
article,  which  reckons  to  the  executor  the  firuits  as  part  of  his  Tre- 
bellianic portion,  relates  only  to  such  executors  as  are  not  children 
or  descendants  of  the  testator.  For  the  fruits  which  the  children 
enjoy  before  the  fiduciary  substitution  is  open  with  which  they  are 
charged  by  their  father,  mother,  or  other  ascendant,  accrue  to 
them  without  any  diminution  of  the  claims  or  demands  which 
they  may  have  upon  the  inheritance  which  they  are  charged  to  re- 
store ;  whether  it  be  that  the  fiduciary  substitution  be  in  favor  -of 
their  own  children,  or  other  descendants  of  the  testator.  And  tfcej 
will  have,  over  and  above  the  firuits  which  they  may  have  enjoyed, 
their  entire  fourth  part  of  the  whole  inheritance,  even  although  the 
testator  had  ordained  that  those  fruits  should  be  reckoned  as  part 
of  it' 

VI. 

3900.  Penalty  of  the  Executor  wlu)  is  charged  to  restore  the  hr 
heritanccj  and  who  has  not  made  an  Inventory  of  the  Effects. — 
Seeing  the  Trebellianic  portion  is  a  fourth  part  of  the  inheritance, 
the  executor  who  pretends  to  retain  this  fourth  part  ought  to  show 

'  £.  18,  i  1,  Z).  admnat,  IhebeU.;^l  58,  f  5, 00^. 

*  £.  22,  i  a,  0odl  See  the  sixteenth  article  of  the  fourth  section  of  the  Fakidian  Por- 
titm^  the  ninth  artide  of  the  flnt  section  of  SubuUutumi,  and  the  fifteenth  article  of  the 
second  section  of  the  same  title. 

f  L.  6,  a  adamat.  TVMl, 
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what  the  goods  of  the  inheritance  consist  in,  in  order  to  regulate 
that  which  he  may  retain,  and  that  which  he  ought  to  restore. 
And  this  is  what  he  cannot  do  but  by  making  an  inventory  of  all 
the  goods  of  the  inheritance :  which  lays  a  double  tie  on  this  ex- 
ecutor to  make  the  said  inventory,  both  for  his  own  interest,  that 
he  may  estabUsh  his  right  to  the  Trebellianic  portion,  and  regulate 
the  proportion  of  it,  and  for  the  interest  of  the  fiduciary  substitute, 
that  he  may  be  able  to  judge  of  the  fidelity  of  the  restitution  of 
the  substituted  goods,  as  has  been  mentioned  in  the  twentieth 
article  of  the  first  section  of  SubstUiUions.  Thus,  the  executor 
who,  being  charged  with  a  fiduciary  substitution  of  the  inheritance, 
or  of  a  part  of  it,  had  neglected  to  make  an  inventory  of  the  goods, 
would  be  very  justly  deprived  of  the  Trebellianic  portion,  unless 
it  were  in  a  case  which  should  not  require  this  precaution,  or  that 
particular  circumstances  should  exempt  him  from  this  penalty, 
which  would  be  justly  inflicted  on  him  in  case  his  not  having 
made  an  inventory  could  be  anywise  imputed  to  his  want  of  fidel- 
ity, or  to  his  neglect.* 

Remarks  on  the  Preceding  Article. 

3901.  It  is  to  be  remarked  on  this  article,  and  on  the  twentieth 
article  of  the  first  section  of  SubstUtUionSy  that  several  interpreters 
have  been  of  opinion,  that,  although  the  executor  who  is  charged 
with  a  fiduciary  substitution  of  the  inheritance  has  neglected  to 
inake  an  inventory  of  the  goods,  he  is  not  for  that  omission  to  be 
deprived  of  the  Trebellianic  portion.  And  the  chief  foundation 
on  which  they  build  their  opinion  is,  that,  the  privation  of  the  Tre- 
bellianic portion  being  a  punishment,  it  ought  not  to  be  inflicted 
on  the  executor  unless  there  be  an  express  law  that  has  established 
it :  that  it  is  true,  that  the  laws  have  ordained  that  the  executor 
shall  forfeit  his  right  to  the  Falcidian  portion  of  legacies  when  he 
has  neglected  to  make  an  inventory;  but  that  this  punishment 
ought  not  to  be  extended  to  the  executor  who  is  charged  with  a 
fiduciary  substitution  of  the  inheritance,  or  of  a  part  of  it,  because 
penal  laws  are  not  to  be  extended  beyond  the  cases  for  which  they 
were  designed.  The  other  interpreters,  on  the  contrary,  ground 
their  opinion  on  the  necessity  of  an  inventory,  in  order  to  justify 
the  fidelity  of  the  executor  in  making  the  restitution;  and  they 


S  See  the  texts  cited  on  the  twentieth  article  of  the  first  section  oi  Direct  and  Fiduciary 
Subiiituiions, 
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add,  that  whatever  the  laws  have  regulated  in  tiie  matter  of  the 
Falcidian  portion  is  common  to  the  Trebellianie  portion,  because 
of  the  confnsion  which  the  laws  have  made  of  these  two  fourths 
into  one,  as  has  been  observed  in  the  preamble  of  this  title,  and 
that  the  same  reasons  make  it  necessary  to  have  an  inventory  in 
the  one  case  as  well  as  the  other ;  and  that  likewise  Justinian  in 
his  first  novel,  chap.  2,  where  he  oidains  that  the  Falcidian  pOT* 
tion  shall  be  forfeited  in  case  there  be  no  inventOTy,  obliges  the 
executor  to  satisfy,  not  only  the  entire  legacies,  but  also  the  fidu- 
ciary bequests :  Non  retinebU  Faicidiam^  sed  complebii  legtUarioi 
et  Jideicammissarios ;  which  words  those  of  the  other  party  restrain 
to  fiduciary  bequests  of  particular  things,  and  that  with  very  good 
reason. 

3902.  This  question  has  been  variously  decided  in  divers  tribn* 
nals  of  Europe,  and  there  have  been  likewise  contrary  judgments 
given  thereupon  in  several  parliaments  of  this  kingdom,  in  whidi 
they  have  always  had  a  due  regard  to  the  particular  circumstances 
of  each  case.  For  it  is  certain  that  there  are  cases  in  which  it 
would  not  be  just  to  deprive  the  executor  of  the  Trebellianie  por- 
tion for  want  of  an  inventory ;  as,  for  example,  if  an  executor  were 
charged  to  restore  the  inheritance  at  the  same  instant  that  he 
should  accept  it ;  because  in  this  case,  which  was  very  fi^uent 
under  the  Roman  law,  there  would  be  no  inventory  to  make,  the 
fiduciary  substitute  having  nothing  to  do  but  to  take  the  declara- 
tion of  the  executor  who  restores  the  inheritance  to  him,  and  so  U) 
take  possession  of  the  goods.  And  the  like  case  might  happen  if 
a  testator  who  had  a  mind  to  convey  his  inheritance,  or  a  part  of 
it,  to  a  relation  or  friend  who  was  absent  in  a  foreign  country,  bad 
instituted  another  person  his  executor,  and  had  charged  him  to  re- 
store the  inheritance  which  he  left  to  him  in  trust  to  his  absent 
friend  as  soon  as  he  should  return,  and  the  said  absent  person 
chanced  to  return  about  the  time  of  the  testator^s  death ;  for  the 
executor  in  this  case,  being  willing  to  restore  the  substituted  in- 
heritance at  the  same  time  that  he  accepted  it,  would  have  no  oc- 
casion to  make  an  inventory  in  order  to  preserve  his  TrebeUianic 
portion.  There  are  also  other  cases  in  which  it  would  not  be  just 
to  deprive  the  executor  of  the  Trebellianie  portion  for  his  not  hav- 
ing made  an  inventory;  as,  for  example,  if  the  executor  were  a 
minor,  and  his  guardian  had  omitted  to  make  the  said  inventory, 
or  if  the  death  of  the  testator  had  happened  in  the  time  of  a 
plague.    And  if  in  these  and  other  the  like  cases  the  fiduciary  sub- 
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stitate  should  pretend  that  the  restitution  were  not  entire,  he  would 
be  allowed  to  bring  proofs  of  the  goods,  and  of  their  value.  We 
were  in  doubt  whether  we  should  except  also  the  case  where  the 
executor  should  happen  to  be  a  son  of  the  testator's,  and  was 
charged  with  a  fiduciary  substitution  in  favor  of  his  own  children : 
if,  for  example,  the  substitution  were  only  for  the  benefit  of  one  of 
the  children,  and  the  circumstances  should  give  ground  to  pre- 
sume, that  some  favor  had  been  shown  to  the  other  children  in 
prejudice  of  the  substitution.  What  gives  occasion  to  the  doubt 
is,  that  on  the  one  part  the  father  might  prejudice  the  interest  of 
the  child  who  was  to  have  the  benefit  of  the  substitution,  and 
might  diminish  the  restitution  in  favor  of  the  other  children ;  and 
that  on  the  other  part  the  said  father  of  the  substitute  being  to  re- 
tain out  of  all  the  goods  of  the  testator  both  his  legitime  and  also 
the  Trebellianic  portion,  according  to  the  remark  made  on  the 
sixteenth  article  of  the  first  section  of  SidfstUtUionSy  the  same  is 
considered  as  a  part  of  his  legitime.  So  that  it  might  be  a  hard- 
ship to  deprive  him  of  it  for  want  of  an  inventory.  But  if  the  ex- 
ecutor were  a  stranger,  or  even  a  collateral  relation,  and  charged 
\idth  a  fiduciary  substitution,  it  would  seem  to  be  just  that  for  the 
want  of  an  inventory  he  should  forfeit  the  Trebellianic  portion,  as 
he  would  forfeit  the  Falcidian  portion  on  the  same  account,  there 
being  the  same  reasons  for  both.  And  although  we  should  sup- 
pose that  Justinian  in  this  novel  had  only  the  Falcidian  portion  in 
his  view,  yet  it  does  not  seem  to  be  necessary  that  we  should  have 
an  express  law  to  oblige  the  executor  who  is  charged  with  a  fidu- 
ciary substitution  to  make  an  inventory  of  the  goods,  in  order  to 
prove  his  fidelity  in  making  restitution  of  them.  This  duty  is  en- 
joined by  the  law  of  nature,  and  by  consequence  it  is  natural  also 
that  the  want  of  an  inventory  should  be  punished  by  some  pen- 
alty, which  ought  to  be  at  least  the  privation  of  a  benefit  which, 
consisting  in  a  quota  of  the  inheritance,  could  not  be  given  to  the 
executor  unless  he  should  make  appear  what  the  inheritance  con- 
sisted in ;  seeing  otherwise  it  would  be  an  encouragement  to  fraud- 
ulent concealments  of  the  effects. 

3903.  It  is  upon  these  different  considerations  that  we  have 
thought  proper  to  compose  this  article  in  the  manner  in  which 
it  is  conceived,  in  order  to  reconcile  the  letter  of  the  rules  of  law 
with  equity,  which  ought  to  be  the  life  and  spirit  of  them. 
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EXPLANATION 


OF  THE  MANNER  IN  WHICH  THE  TEXTS  OF  THE  ROMAN  LAW 
ARE  REFERRED  TO  IN  THE  FOREGOING  TREATISE. 


The  several  parts  of  the  Cobpus  Juris  Civilis,  which  are  principally  re- 
ferred to  in  The  CwU  Law  in  iu  Natural  Order^  are  the  Instiluteif  Digtit 
or  Pandects^  Code^  and  Nwels, 

The  Institutes  are  divided  into  four  hookSy  each  of  which  is  divided  into 
tUJesy  which  are  severally  subdivided  into  secliona  or  paragraphi. 

The  Digest  is  divided  into  fifty  hooks^  each  book  into  titUa^  each  title 
into  laws  (sometimes  also  called  fragments)  ^  and  many  of  the  laws  into 
seelUms  or  paragraphs.  Books  90,  31,  and  92,  which  treat  of  legacies  and 
trusts,  are  not  divided  into  several  titles,  but  contain  each  of  them  a  sinf^ 
title  only,  with  the  same  rubric,  namely,  de  legatis  et  fideieommi$9is. 

The  Code  is  divided  into  twelve  hooks^  each  book  into  titles^  each  title 
into  Zoios,  and  the  laws  frequently  into  paragraphs  or  sections^  in  the  same 
manner  with  the  Digest 

The  Novels,  or  New  CoifSTiTUTioii s,  are  numbered,  and  divided  into 
chapters. 

The  seveial  books,  titles,  laws,  and  paragraphs  are  numbered  eonseeu- 
tively.     The  titles  only  have  a  rubric* 

The  general  plan  of  reference  to  the  Institutes,  Digest,  and  Code  is  by 
the  rubric  of  the  title^  or,  where  the  rubric  is  long,  by  the  first  two  or 
three  words  of  it,  with  the  number  of  die  2at0,  and  also  of  the  paragraph 
where  the  law  cited  is  thus  divided.  The  words  of  the  title  it  usually 
abbreviated. 
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The  Digest  is  denoted  by  the  letter  D. ;  the  Institutes,  by  die  letter  L^  or 
the  abbreviation  InsL  ;  the  Code,  by  the  letter  C,  or  Cod. ;  the  Novels,  by 
the  leUer  iVl,  or  Nm. 

The  letter  L.  is  used  to  designate  a  law ;  the  sign  ^,  a  paragrofk  or 
section  of  a  law. 

The  mode  of  reference  will  be  best  explained  by  a  few  examples. 

L.  2,  B,  dejidej.  et  tnand.  —  This  reference  denotes  the  second  law  of 
the  title  of  the  Digest  de  JidejussoribuM  et  mandatoribus,  which  will  be 
found  by  reference  to  the  subjoined  table  to  be  the  first  title  of  the  forty- 
sixth  book. 

L.  29,  ^  6,  D.  mand,  —  This  refers  to  the  sixth  section  or  paragraph  of 
the  twenty>ninth  law  of  the  title  of  the  Digest  mandaii  vel  contra^  which  is 
the  first  title  of  the  seventeenth  book. 

L.  10,  §  vlt.  D.  mand. — The  last  paragraph  of  the  tenth  law  of  the 
same  title  of  the  Digest. 

L.  1,  C.  de  Jidej.  min. — The  first  law  of  the  title  of  the  Code  de  Jidt- 
jussoribus  mtnorufit,  which  is  the  twenty-fourth  title  of  the  second  booL 

^  1,  Inst,  de  duob.  reis.  — >  Institutes,  the  first  paragraph  of  the  title  dc 
duobus  reis  stipulandi  et  promittendi,  which  is  the  sixteenth  title  of  the 
third  book. 

L.  pen.  C.  de  non  num.  j^ee.-— The  last  law  but  one  of  the  title  of  the 
Code  de  non  numerata  pecuniae  which  is  the  thirtieth  title  of  the  fourth 
book. 

The  abbreviation  eod.  denotes  the  title  ^ven  in  the  reference  next  imme- 
diately preceding :  thus,  L.  9,  ^  uU.  eod.^  immediately  following  the  refer- 
ence L.  20,  ^  2,  D.  de  pign.  aet.^  denotes  the  last  paragraph  of  the  ninth 
law  of  the  title  of  the  Digest  de  pignoratitia  actione  vel  cofUra^  which 
is  the  seventh  title  of  the  thirteenth  book. 

If  the  last  reference  be  to  a  different  part  of  the  Corpus  Juris  Civilis 
from  the  first,  the  part  referred  to  is  designated  by  the  proper  letter  or 
abbreviation  :  thus,  L.  u2t.  Cod.  eod.^  following  immediately  after  L.  4,  D. 
in  quib.  cans,  pign,  vel  hyp.  tac.  contr.^t  which  is  the  second  title  of  the 
twentieth  book  of  the  Digest,  denotes  the  last  kw  of  the  Code  contained 
in  the  title  bearing  the  same  rubric  with  the  title  of  the  Digest  referred 
to,  namely,  the  fifteenth  title  of  the  eighth  book,  in  quUms  causis  pigmu 
vel  hypotheca  tadte  contrahitur. 

The  words  in  fine,  or  the  abbreviations  infin.^  inf.^  denote  that  the 
particular  passage  referred  to  ]a  at  the  end  of  the  law  or  paragraph  thus 
designated. 
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The  letters  D.  2L  denote  the  said  Zaicr,  that  is,  the  law  designated  hy  the 
reference  next  immediately  preceding.  D.  U.  are  used  when  more  than 
one  law  is  referred  to.  D.  /.,  the  said  title.  D.  ^,  the  said  section  or 
jHiragrc^h, 

Some  of  the  titles  contain  but  a  single  law.  When  this  is  the  case,  the 
reference  is  in  this  form :  L.  im.  C.  ut  cat».  post  pubert,  ads.  tut,j  or  the 
only  law  in  the  title  of  the  Code  tU  causa  post  pubertatem  adsU  tutor ^  which 
is  the  forty-eighth  title  of  the  fiAh  book. 

The  words  in  principio^  or  the  abbreviations  in  pr.y  in  prin.y  denote  the 
beginning  of  the  law,  or  of  the  other  particulsur  part  referred  to.  Where  a 
law  is  divided  into  several  paragraphs,  the  first  is  not  numbered,  and  is 
referred  to  in  this  manner.  Thus,  by  L.  1,  in  prin.  D.  de  calumniat.y  is 
meant  the  paragraph  at  the  beginning  of  the  first  law  of  the  title  of  the 
Digest  de  calumniatoribus^  which  is  the  sixth  title  of  the  third  book. 

L.  71,  in  f,  princ.  D,  de  Jidej,  et  mand, — At  the  end  of  the  paragraph 
commencmg  the  law  seventy-first,  &c. 

The  letter  F.,  as  V.  L  1,  ^  3,  &c.  (that  is,  see  the  passage  xeferred  to), 
indicates  that  the  law  designated  is  referred  to,  not  as  directly,  but  only  by 
analogy,  supporting  the  principle  to  which  it  is  cited. 

Xr.  un.  ^  7,  versic.  sin  aiUem^  Cod.  de  rei  ux.  act.  —  This  refers  to  the 
seventh  paragraph  of  the  only  law  of  the  Code,  book  fifth,  title  thirteen,  de 
rei  uxoria  actione^  &c.,  at  the  sentence  commencing  with  the  words  sin 

auiem. 

• 

The  three  books  30,  31,  and  32  of  the  Digest,  which  treat  of  legacies 
and  trusts,  each  of  which  contains  but  a  single  title,  with  the  rubric  de 
legatis  et  fideicommissis^  are  referred  to  as  de  legat.  1,  de  legat.  2,  de  legal. 
3.  Thus,  L.  2n^  ^  5,  D.  de  legai.  3,  denotes  the  Digest,  book  32,  law 
37,^5. 

According  to  a  still  more  ancient  mode  of  reference,  which  occurs  once 
or  twice,  the  initial  words  of  the  law  cited  are  given  instead  of  its  number. 
Thus,  L.  si  tU  certo^  D.  Cotnmodati  vel  corUra^  denotes  the  fifth  law  of 
the  sixth  title  of  the  Digest,  book  13. 
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de  Emancipationibna  liberomm.    C.  8,  49. 

D.  1,  7. 
de  Emendatione  proptnqaonxm.    C.  9,  15. 
de  Emendatione  servomm.    C  9,  14. 
de  Emtione  et  venditione.     I.  3,  23.     D. 

18,1. 
de  £o,  cni  libertatia  canaa  bona  addicnntnr. 

L3,  11. 
de  £o,  per  <|nem  factnm  erit,  quo  miniia 

qnis  in  judicio  sistat.    D.  2,  10. 
de  £o,  qni  pro  totore  prove  cnratore  nego- 

tia  gessit.    D.  27,  5.     C  5,  45. 
deEo,  qaod  certo  loco  dari  oportet.     D. 

13,4. 
de  Episcopal!  andientia,  etc.    C.  1, 4. 
de  Episcopia  et  clericis,  etc.    C.  1,3. 
de  Equestri  dignitate.     C.  12,  32. 
de  Erogatiene  militaria  annonsD.    0. 12, 38. 
de  Errore  advocatomm,  etc    C.  2, 10. 
de  Errore  calculi.     C  2,  5. 

Etiam  ob  chirographariam  pecnniam  pig* 

nua  teneri  posse.    C  8,  27. 
Etiam  per  procnratorem  canaam  in  inte- 
grum restitutionis  agi  poeae.    C  2, 49. 
Enm,  qni  appellaverit,  m  prorincia  de- 
fend!.   D.  49,  11. 
de  Eunnchis.    C  4,  42. 
de  Erictionibns.    C  8,  45. 
de  Erictionibua  et  dnplas  atipnlatione.    D. 

21,2. 
de  Exactoribna  tribntomm.    C  10, 19. 
de  Exceptione  rei  jodicatao.    D.  44,  2. 
de  Exceptione  rei  yenditsB  et  traditas.    D. 

21,3. 
de  Exceptionibna.    I.  4, 13. 
de  Exceptionibus,  praBScriptionibas  et  prae- 

jndiciia.    D.  44, 1. 
de  Exceptionibna  aea  praacriptionibns.    C. 

8,36. 
de  Excoctione  et  translatione  militarinm  an- 

nonamm.    C  12,  39. 
de  Excnaationibna  artificnm.    C-  10,  64. 
de  Excnaationibna  mnnerum.    0.  10,  47. 
de  Excnaationibna  tutomm  vel  cnratomra. 

I.  1,  25.    D.  27,  1.     C.  5,  62. 
de  Excnaationibna  ycteranomm.    C.  5,  65. 
Ex  delictis  defiinctomm  in  quantum  he- 

redes  oonyeniantnr.    C.  4,  17. 
de  Exercitoria  actione.    D.  14,  1.    C.  4, 25. 
de  Exheredatione  liberomm.    I.  2,  13. 
de  Exhibendis  et  tranamittendia  reia.    C.  9, 

3.    D.  48,  3. 
deExpenaia  Indoram  puUloonun.    C.  11, 

41. 
ExpUatSB  herediCatis.    D.  47,  19.    C.  9, 

32. 
Ex  qnibns  causia  in£unia  irrogatnr.    C. 

2,  12.    D.  3,  2. 
Ex  quibua  cansia  majorea  XXV.  anaii 
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in  intog^min  fOiUtiitiitiur*  ID.  4, 6«   C> 

2,54. 
de  Exsccadone  rei  jodkataB.    G.  7,  5S. 
de  ExBecQtoribiu  et  exactoribos.    C.  IS,  61. 
de  Extraordixumifl  cognitiombus,  etc.     D. 

50,13. 
de  ExtnordinMus  crimiiiibiis.    D.  47, 11. 


F. 


de  FabricenaibiiB.    C  11,  9. 

de  Falsa  canaa  a^jecta  legato  Tel  fideieom- 

muso.    C.  6,  44. 
de  Falaa  moaeta.    C.  9, 94. 

Familia  erdflcnndiB.    D.  10, 9.   C  S,  36. 
de  FamoaiB  libeilia.    C  9, 36.    D.  47, 10. 
de  Feriis.    C.  3,  12. 
de  Feriis,  et  diiaitioiiibiis,  et  divenis  tempo- 

ribns.    D.  2,  12.    C.3, 11. 
de  Fide  etjore  hastsBfisoalis,  etc    C.  10,3. 
de  Fideicommissaria  hereditatis  petttione. 

D.  5,  6. 
de  Fiddcommissariis  hereditatibiis.  L  2, 23. 
de  Fideioommissariis  libeitatibns.     D.  40, 

5.    C.  7,  4. 
de  Fideicommissis.    C  6,  42.    D.  30-82. 
de  Fide  iiutrailkentoniro.    D.  22, 4. 
de  Fide  instmineiitoniin,  et  amissione  eo- 

ram,  et  apochis,  etc.    C  4,  21. 
de  Fidejossoribns.    I.  3,  20. 
de  Fidejassoribus  et  mandatoribiis.    D.  46, 

1.    C.  8,  41. 
de  Fidejnssoribiis,  et  nominatoribas,  et  heie- 

dibos  tatomm  et  coratoram.  D.  27, 7. 
de  FidejoBsoribns  minoniin.    C.  2,  24. 
de  Fidejoflsoribos  tstomxn  Tel  enratonim. 

C.  5,  57. 
de  Fidaciaria  tateU.    1. 1, 19. 
de  Filiisfamilias,  et  qnemadmodnm  pro  his 

TMtter  teneatnr.    C.  10,  60. 
de  Ffliofamilias  minora     C  2,  28. 
de  Filiis  officialium  mUitariam,  qni  in  bello 

moriantur.    C  12, 48. 
Finium  rep^indonim.    D.  10, 1.  C  3, 39. 
de  Fiscalibiu  usoris.    C  10,  8. 
de  Flaminibos,  ne  quid  in  flnmine  pnblioo 

ripave  ejos  fiat,  etc.    D.  48, 12. 
de  Fonte.    D.  43,  22. 
de  Formnlis  et  impetrationibas   actionnm 

sablatis.    C  2, 58. 
de  FmctibQS  et  litinra  expensis.    C.  7,  51. 
de  Fmmento  Alexandrine.    C.  11,  27. 
de  Fmmento   nrbis    Constantinopolitana. 

C.  11,  23. 
deFogitiyis.    D.  11,  4. 
de  Faffitivis   coionis   patrimonialibos,  etc. 

C.  11,63. 
de  Fundis  et  saltibm  rei  dominicsB.    G.  11, 

66. 
de  Fnndis  limitrophis,  etc.    C.  11, 59. 
de  Fnndis  patrimonialibus,  etc.    C.  11,  61. 
de  Fnndis  rei  privata,  et  saltibns  dirins  do- 

mns.    0.  11,  65. 
de  Fnndo  dotali.    D.  23,  5.    C.  5.  23. 


de  Fnndo  instrecto  Tel  mstiuiiMDOlo 

D.  33,  7. 
de  Fnribns  balneariis.    D.  47,  17. 
Farti  adversos  nantas,  canpones, 

riee.  D.  47,  5. 
de  Fnrtis.  D.  47,  2. 
de  Fnitis  et  servo  cormpto.    C.  6, 

11,8. 


G. 


IX 


de  QeneraH  aboUtione.    C.  9, 43. 

de  Gladiatoribos  penitns  toUendis.     C.  11, 

43. 
de  Olande  legenda.    D.  43,  28. 
de  Gradibns  cognattonxs.    1. 3,  6. 
de  Gradibns,  et  afBnibos,  et  nominibos  eo- 

mm.    D.  38, 10. 
de  Grege  dominico.    C.  11,  75. 


H. 


de  Hsretads,  et  Kanichseis  et  Samaritia. 

C.  1,  5. 

de  Heredibos  institnendis.    L  2, 14.    D.  28, 

5.    C.  6,  24. 
de  Heredibns  tntomm  Tel  cnratomm.   C.  5, 

54. 
de  Hereditariis  actionibos.    C.  4, 16. 
de  Hereditate  Tel  actione  Tendita.    D.  18, 

4.    C.  4,  89. 
de  Hereditatibus  decnrionnm,  naTicoUrio- 

mm,  etc.    C.  6,  62. 
de  Hereditatibns,  qna  ab  intestato  deferan- 

tnr.    1.3,1. 
de  Hereditatis  petitione.    D.  5,  3.    C  3,  31. 
de  Hercdnm  qnalitate  et  differentia.  1. 2, 19. 
de  His,  qnsB  ex  pnblica  colIaHone  iUata 

snnt,  non  nsnrpandis.    C.  10,  78. 
de  His,  qn»  in  testamento  debentor,  etc. 

D.  28, 4. 

de  His,  qnsB  poensB  cansa  relinqunntnr.    D. 

34,6. 
de  Hia,  qnae  pcena  nomine  in  twtamento 

vel  oodidllis  scribnntnr.    C.  6,  41. 
de  His,  qoB  pro  non  scriptis  habentor.    D. 

34,8. 
de  His,  qoB  snb  modo  legata  sen  6deicom- 

missa  relinqnuntnr.    C.  6,  45. 
de  His,  qa«  nt  indignis  anfenmtnr.     D. 

34,9. 
de  His,  qnc  tI  metnsqne  cansa  gesta  sunt 

0.2,20.    D.4,  2. 
de  His,  qni  accnsare  non  possnnt    C.  9, 1. 
de  His,  qni  ad  eoclesias  oonfiii^nnt.  C.  1, 12. 
de  His,  qni  ad  statnas  confnginnL    C.  1, 25. 
de  His,  qni  a  non  domino  mannmiaai  snnt 

C.  7, 10. 
de  His,  qui  ante  apertas  tabnlas  hereditatem 

transmittnnt.    C.  6,  59. 
de  His,  qni  a  principe  Tacationem  impetra* 

vemnt    C.  10,  44. 
de  His,  qnibns  ut  indignis  hereditates  anfe- 

mntnr,  etc.    0.  6, 35. 
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de  HiB,  qui  effaderint  vel  dejecerint     D. 

9,3. 
de  His,  qui  ex  officio,  qaod  administninint, 

conreniamar.    0.11,38. 
de  His,  qoi  ex  publicis  rotionibas  matnam 

pecaniam  acccperant.    C  10,  6. 
de  His,  qai  in  ecclesiis  manamittuntnr.    C 

1,  13. 

de  His,  qui  in  cxsiliam  dati,  rel  ab  ordine 
mott  8UDt>    C.  10,  59. 

de  His,  qui  in  priorum  creditomm  locum 
saocedunt    C.  8,  19. 

de  His,  qui  latrones  vel  aliis  criminibns  reos 
occaltaverint     C.  9, 39. 

de  His,  qui  non  impletis  stipendiis  Sacra- 
mento solati  sunt    C.  10,  54. 

de  His,  qai  notantnr  infamia.    D.  3,  8.    C. 

2,  12. 

de  His,  qui  nnmero  liberonim  toI  panper- 

tate  excusationem  meraenint    C.  10^ 

51. 
de  His,  qui  parentes  Tel  liberos  ocddernnt. 

C.  9, 17. 
de  His,  qui  jpotentiomm  nomine  tituloB  pro- 

diis  affigunt,  etc    C  2,  15. 
de  His,  qui  per  metam  judicis  non  appella- 

verunt.    C.  7,  67. 
de  His,  qui  se  deferunt.    C  10,  13. 
de  His,  qui  sihi  adscribont  in  testamento. 

C.  9,  23. 
de  His,  qui  sponte  mnnera  pnblica  snbeunt. 

C.  10,  43. 
de  His,  qui  sni  vel  alieni  juris  sunt    D.  1, 

6.    L  1,  8. 
de  His,  qui  veniam  «tatis  impetraverunt. 

C.  2,  45. 
de  Homine  libero  exhibendo.    D.  43,  29. 
de  Honoratonun  Tehiculis.    C.  11, 19. 


de  Hfl,  per  quos  agere  possumus.     I.  4, 

10. 
de  Bs,  qui  sni  Tel  alien!  juris  sunt    L  1,  8. 

D.  1,  6. 
de  Immunitate  nemini  concedenda.    C.  10, 

25. 
de  Impensis  in  res  dotales  factis.    D.  25, 1 . 
de  Imponenda  lucrativa  descriptione.     C 

10,  35. 
de  Impuberum  et  aliis  substitntionibns.    C 

6,26. 
de  Incendio,  ruina,  naufhtgio,  etc    D.  47, 9. 
de  Incertis  personis.    C.  6,  48. 
de  Ineestis  et  inutilibus  nuptiis-    C.  5,  5. 
de  Incolis,  et  ubi  quis  domicilinm  habere 

Tidetur,  etc.    C.  10,  89. 
de  Indictionibus.    C.  10, 17. 
de  Indicta  viduitate  et  lege  Julia  Miscella 

tollenda.    C  6,  40. 
de  In  diem  addictione.    D.  18,  2. 
de  Infamibns.    C  10,  57. 
de  Infantibus  ezpositis  liberis  et  serris,  etc. 

C.  8,  52. 


de  Infirmandis  pocnis  coelibatus  et  orbitatis, 

etc.    C.  8,  58.     . 
de  Ingcnuis.    1. 1,4. 
de  Ingenuis  manumissis.    C.  7, 14. 

de  Ingratis  liberis.    C.  8,  50.  

de  In  integrum  restitatione  minonun  XXV. 

annis.     C-  2,  22. 
de  In  integrum  restitatione  postulata,  ne 

quid  noTi  fiat    C  2,  50. 
de  In  mtcgnim  rcstitutionibus.    D.  4, 1. 
de  Injuriis.    I.  4,  4. 
de  Injuriis  et  famosis  libcUis.    D.  47,  10. 

C.  9,  35.  36. 
de  Injusto,  mpto,  irrito  facto  testamento.  D. 

28,3. 
de  In  jus  yocaiido.    D.  2,  4.    C  2,  2. 
In  JUS  Tocati  ut  eant,  aut  satis  yel  can- 

turn  dent.    D.  2,  6. 
de  In  litem  dando  tutore  vel  curatore.    C. 

5,44. 
de  In  litem  jnrando.    D  12,  3.    C.  5, 33. 
de  Inofficiosis  donationibus.    C.  3,  29. 
de  Inofficiosis  dotibus.    C.  3,  30. 
de  Inofficioso  testamento.    I.  2,  18.    D.  5, 

2.    C.  3,  28. 
In  quibus  casibus  tntorem  yel  curatorem 

habenti  tutor  yel  curator  dan  potest. 

C.  5,  36. 

In  quibus  causis  cessat  longi  temporis 

prescriptio.    C.  7.34. 
In  quibus  causis  coloni  censiti  dominos 

accusare  possint    C  11, 49. 
In  quibus  causis  in  integrum  restitutio 

necessaria  non  est.    C.  2, 41. 
In  quibus  causis  militantcs  fori  prsscrip- 

tione  uti  non  possunt    C  3,  25. 
In  quibus  causis  pignas  vol  hypotheca 

tacite  contrahitur.     D.  20,  2.    C.  8, 

15. 
de  In  rem  yerso.    D.  15,  3.    C  4,  26. 
de  Inspiciendo  ventre  cnstodiendoqne  partn. 

D.  25,4. 

de  Institoria  actione.    D.  14,  3. 

de  Institoria  et  exerdtoria  actione.    C.  4, 

25.    D.  14, 1. 
de  Institutionibus,    et   substitutionibns,   et 

restitutionibus  sub  conditione  faicds. 

C.  6,  25. 

delnstructo  vel  instntmento  legato.     D. 

33,  7. 
Inter  alios  acta,  etc.,  aliis  non  nocere.  C. 

7,  60. 
de  Interdictis.    I.  4, 15.    C.  8, 1. 
de  Interdictis,  et  relegatis,  et  deportatis.  B. 

48,  22. 
de  Interdictis  sive  extxaordinariis  actioni- 

bus.    D.  43, 1. 
de  Interdicto  matrimonio  inter  pnpillum  et 

tntorem,  etc.    C.  5,  6. 
de  Interrogationibns  in  jn»  ftciendis,  etc. 

D.  11,1. 

de  Inutilibus  stipulationibns.    I.  3, 19.    D. 

8,39. 
de  Irenarchis.    C.  10,  75. 
de  Itinere  actnqne  privato.    D.  43, 19. 
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J. 


de  Jndsis  et  coelicolis.    C.  1,9. 

Jadicatum  aolvL    D.  46,  7. 
de  Jadiciis.    C.  3,  1. 
de  JadicUSf  et  nbi  ouisqae  agere  vel  conye> 

niri  debeat.    D.  5, 1. 
de  JadiciU  pablicis.    D.  48,  1.    I.  4,  18. 
deJure  aureonuQ  annalomm.    D.  40,  10. 

C.  6,  8. 
de  Jure  codicillomm.    D.  29,  7.    I.  2,  25. 

C/.  6,  36. 
de  Jure  deliberandi.    D.  28, 8. 
de  Jure  deUbentndi,  et  de  adeunda  vel  ao 

qatrenda  hereditate.     C  6,  30.     D. 

29,2. 
de  Jure  dominii  impetrando.    C  8,  34. 
de  Jare  dociam.    D.  23,  3.    C.  5,  12. 
de  Jure  cmphyteotico.    C  4,  66. 
de  Jure  fisa.    D.  49,  14.    C.  10, 1. 
de  Jure  immnnitatis.    D.  50,  6. 
de  Jurejnrando  propter  calnmniam  daudo. 

C.  2,  59. 
de  Jurejnrando  sire  Tolontario,  Bive  necefl- 

Bario,  sive  judiciali.    D.  12,  2.    C.4, 1, 
de  Jure  liberorum.    C.  8,  59. 
de  Jure  natural!,  gentium  et  civili.    1. 1,  2. 
dc  Jure  patronatus.    D.  37,  14.    C.  6, 4. 
de  Jure  personarnm.    I.  1,3. 
de  Jure  reipublioB.    C  II,  29. 
de  Jurisdictione.    D.  2, 1. 
de  Jurisdictione  omnium  judicum,  et  de  foro 

competente.    C.  3, 13. 
de  Juris  et  fact!  ignorantia.    D.  22,  6.    C. 

1,  18. 
de  Juatitia  et  jure.    1. 1, 1.    D.  1, 1. 


L. 


de  Latina  libertate  toUenda,  etc.    C.  7,  6. 
de  Legationibtts.    D.  50,  7.    C.  10,  63. 
de  Legatis.    I.  2,  20.    C.  6, 37. 
de  Legatis  et  fidcicommissis.    D.  30-32. 
de  Legatis  priPstandiB  contra  tabulas  bono- 

rum  possessione  petita.    P.  37,  5. 
de  Lege  Aquilia.    I.  4,  3.    D.  9,  2.    C.  3, 

35. 
de  Lege  oommissoria.    D.  18, 3. 
de  Lege  Cornelia  de  falsis  et  de  SC.  Libo- 

niano.    D.  48, 10.    C.  9,  22. 
de  Lege  Fabia  de  plagiariia.    D.  48, 15.    C 

9,20. 
de  Lege  Falcidia.    L  2,  22     D.  35,  2.    C. 

6,50. 
deLege  Fusia  Caninia  tollenda.    L  1,  7. 

C.  7,  3. 
de  Lege  Julia  ambitus.    D.  48, 14.    C.  9, 26. 
de  Lege  Julia  de  annona.    D.  48,  12. 
de  Lege  Julia  repetundarum.  D.  48. 11.  C. 

9,27. 
de  Lege  Pompeia  de  panriddiis.    D.  48,  9. 
de  Lege  Rhodia  de  jactn.    D.  14,  8. 
de  Legibus,  senatnaque  consultis  et  longa 

consnetttdine.    D.  1, 3.    C.  1, 16. 


de  Legibus,  et  constitDtioiitbas  prifldpcm, 

etedictis.    C  1,  14. 
de  Legitima  agnatorum  tntela.    L  1,  U. 
de  Legitima  agnatorum  sucoessione.   L3,l 
de  L^tima  parentnm  Cntela.    L  1, 18. 
de  Legitima  patronorum  tatela.    L  1, 17. 
de  Legitima  tntela.    C  5,  30. 
de  Legi&nu  heredibna.    C.  6,  58. 
de  Legitimis  tutoribns.    D.  26,  4. 
de  Li&Uis  dimissoriis,  qui  apostoli  dicmi- 

tur.    D.  49,  6. 
de  Liberali  causa.    D.  40, 12.    C.  7, 16. 
de  Liberatione  legata.    D.  34, 3. 
de  Liberis  et  postnmis  heredibus  institueih 

dis  vcl  exheredandis.    D.  28,  2. 
de  Liberis  exhibendis,  item  dacendis.  D.  43, 

30.    C.  8,  8. 
de  Liberis  pretcritis  vel  exheredatis.    C  6, 

28. 
de  Libeninis.    L  1,  5.    C.  10,  56. 
de  Libertis  et  eorum  liberis.    C  6,  7. 
de  Libertis  universitatnm.    D.  38,  S. 
de  Litigiosis.    D.  44,  6.    C.  8, 37. 
de  Litis  oontestatione.    C.  3,  9. 
de  Litorum  et  itinemm  cnstodia.  C.  12, 45. 
de  Litterarnm  obligatione.    I.  3,  SI. 

Locati  conducti.    D.  19,  2. 
do  Locatione  et  conductione.    L  3,  24. 
de  Locatione  pnediomm  dTilinm,  etc.   C 

11,70. 
de  Locato  et  conducto.    C  4,  65. 
de  Locis  et  itineribus  publids.    D.  43,  7. 
de  Loco  publico  fVnendo.    D.  43,  9. 
de  Longi  temporis  pnescriptione,  que  pro 

liMrtate,  etc.,  opponitnr.    C.  7,  22. 
de  Lucris  advocatorum,  et  concuisionibiis 

ofBdorum,  etc    C.  12,  62. 
de  Luitione  pignoris.    C.  8, 31. 
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de  Magistratibna  cooTeniendis.    D.  27,  8. 

C.  5,  75. 

de  Magistradbus  munidpalibos.    C.  1,  56l 

I  de  Ma^istris  sacrorum  scriniomm.  C- 12, 9. 

de  Majuma.    C.  11,  45. 

I  de  Maleficis  et  mathematids,  etc.    C  9«  18- 

!  de  Mancipiia  et  colonis  patrimonialium,  etc 

fundorum.    C.  11,  62. 
de  Mandatis  principum.    C.  1, 15. 

Mandati  vel  contra.    D.  17, 1.    C.  4,  35l 
de  Mandato.    L  3,  26. 
de  Monnraissionibus.    D.  40, 1. 
de  Manumissionibus,  qu»  serris  ad  nniTer* 
sitatem  pertinentibua  imponnntnr.    D. 
40,3. 
de  Manumissis  testamento.    D.  40, 4. 
de  Manumissis  vindicta.    D.  40,  2 
de  Mendicantibus  validis.    C.  II,  25. 
de  Mensoribns.    C  12,  28. 
de  Metallariis  et  metallis,  etc    C.  11,  6. 
de  Metatis  ct  epidemicis.    C  12, 41. 
de  Metropoli  Beryto.    C.  U,  21. 
de  Migrando.    D.  43, 32. 
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de  MiUtari  tettamento.    L  a,  11.    D.29, 1. 

C.  6,21. 

de  MiUtari  veste.    C.  12, 40. 

de  Minoribos  XXV.  annis.    D.  4,  4. 

de  Modo  mnlctamm,  qas  a  judicibiu  infli- 

gaotnr.    C.  1,  54. 
de  Monopoliis  et  conrentn  negotiatomm  U- 

licito,  etc.    C.  4,  59. 
de  Mortis  caiua  donationibaa  et  capioniboB. 

D.  39,  6.    C.  8,  57. 

de  Biortoo  inferendo  et  sepnlcro  edificando. 

D.  11,8. 
de  Mnlieribiu,  in  quo  loco  naanera,  etc.,  vel 

bonorea  agnoecant.    C.  10,  62. 
de  MalieribuB,  qan  se  propriU  serris  jonxe- 

rant    C.  9, 11. 
de  Mnneribos  et  honoribos.    D.  50,  4. 
de  MuneribuB  et  honoribus  non  continaaa- 

dis  inter  patrem  et  filiom,  etc.    C.  10, 

40. 
de  Mnneribos  patrimoniomm.    C.  10,  41. 
de  Monicipibns  et  orimnariis.    C.  10, 38. 
de  Mnrilegnlis,  etc.    C.  11,  7. 
de  Mntatione  nominis.    C  9,  25. 


N. 


de  Natalibns  restitnendis.    D.  40, 1 1 . 

de  Natoralibos  liberis  et  matribns  eoram, 

etc.    C.  5,  27. 
de  Nanfnigiis.    C.  U,  5. 

Nants,  canpones,  stabnlarii  at  tecepta 
restitoant    D.  4,  9. 
de  Nantico  fcenore.    D.  22,  2.    C.  4,  S3, 
de  Nautis  Tiberinis.    C.  11,  26. 
de  Naribos  non  excnsandis.    C.  11,  3. 
de  Nayiculariis,  etc.    C  11, 1. 
de  Necessariis  servis  bercdibns  institnendis 
vel  substituendis.    C.  6,  27. 
Ne  Christianam  mancipinm   hereticos, 
▼el  Jndens,  rel  paganos  habeat,  etc. 
C.  I,  10. 
Ne  de  statu  defnnctornm  post  quinqnen- 
niom  qnsratar.     D.  40,  15.     C.  7, 
21. 
Ne  fidejassores  vel  mandatores  dotinm 

dentnr.    C.  5, 20. 
Ne  filins  pro  patre,  tcI  pater  pro  filio 
emancipato,  vel  libertns  pro  patrono, 
vel  servos  pro  domino  conveniatar.  C. 
4,  13. 
Ne  fiscus  rem,  qoam  vendidit,  evincat. 

C.  10,  5. 
Ne  fiscus  vel  respnblica  procurationem 
alien!  patrocinii  causa  in  lite  prsstet. 
C.  2,  18. 
Negotiatores  ne  militent    C.  12,  35. 
de  Negotiis  gestis.    D.  3,  5.    C  2, 19. 
Ne  liceat  in  una  eademque  causa  tertio 

provocare,  etc.    C.  7,  70. 
Ne  lioeat  potentioribus  patrocinium  liti- 

gantibus  praestare,  etc.    C.  2,  14. 
Nemini  licere  aignum  salvatoris  Christi, 
etc.,  ant  aculpere,  ant  pingere.  C.  1, 8. 


Ne  oper»  a  ooUatoribus  exigantor.    C 

10,  24. 
Ne  pro  dote  bona  quondam  mariti  addi- 

cantur,  etc.    C.  5,  22. 
Ne  quid  in  flumine  publico  fiat,  quo 

aliter  aqua  fluat,  etc.    D.  43, 13. 
Ne  quid  in  loco  publico  fiat    D.  43,  8. 
Ne  quid  in  loco  sacro  fiat    D.  43,  6. 
Ne  quid  oneri  publico  imponatur.     C. 

11,4. 
Ne  q^uis  eum,  qui  in  jus  vocabitur,  vi 

eximat.    D.  2,  7. 
Ne  quis  in  sua  causa  jndicet,  etc.  C.  3, 5. 
Ne  quis  liber  invitus  actum  reipublicas 

gerere  cogatur.    C.  11, 36. 
Ne  rd  dominicA  vel  templomm  vindi- 

catio  tempomm  pneacriptione  aummo- 

veatur.    C.  7, 38. 
Ne  rei  militaris  comitibua  vel  tribunia 

lavacra  pneatentur.    C.  1, 47. 
Ne  ruaticani  ad  nllum  obaequium  devo- 

centnr.    C.  11,  54. 
Ne  sanctum  baptisma  iteretur.    C  1,6. 
Ne  sine  jussn  principis  certis  judidbus 

liceat  conflscare.    C.  9,  48. 
Ne  tutor  vel  curator  vectigidia  condncat 

C.  5, 41. 
Ne  uxor  pro  marito,  vel  maritus  pro 

uxore,  vel  mater  pro  filio  oonveniatnr. 

C.  4,  12. 

Ne  vis  fiat  ei,  qui  in  possessionem  missus 

est    D.  43,  4. 
Nihil  innovari  appellatione  interposita. 

D.  49,  7. 

de  Nili  affgeribua  non  rumpendia.    C.  9,  38. 
Non  licere    habitatoribua    metrocomias 

loca  sua  ad  extraneum  transferre.    C. 

11,55. 
de  Non  numerata  pecunia.    C  4,  30. 
de  Novationibua  et  delegationibua.    D.  46, 

2.    C.  8,  42. 
de  Novi  operia  nantiaUone.    C.  8,  11.    D. 

39,  1. 
de  Noxalibua  actionibua.    I.  4,  8.    D.  9,  4. 

C.  3,  41. 
de  Nado  jure  Quiritum  tollendo.      C.  7, 

25. 
Nulli  licere  in  frenia,  etc.,  margaritaa, 

etc.,  aptare,  etc.    C.  11,  11. 
de  Numerariis,  actuariia,  et  chartulariia,  etc. 

C.  12,  50. 
de  Nundinia.    B.  50,  11. 
de  Nundinia  et  mercationibus.    C.  4,  60. 
de  Nuptiis.    1. 1, 10.    C.  5,  4. 


O. 


de  Oblatione  votorum.    C.  12,  49. 

de  Obligationibua.    I.  3, 13. 

de  Obligationibua  et  actionibua.    D.  44,  7. 

C.  4, 10. 
de  Obligationibua  ex  conaenau     1. 3,  22. 
de  Obligationibua,  qua  ex  delicto  nascnn- 

tur.    I.  4, 1. 
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de  ObUgtttionitms,  que  qimsi  ex  contracta 

na<»cantur.     I.  .3,  27. 
de  Obligatloiiibai,   quae   qiuuii  ox   delicto 

nasicuntur.    I.  4,  5. 
dt  Obieqaiig  parentibm  et  patronis   pne- 

standifl.    D.  37,  1&. 
do  ObMqniis  patrono  ]>nMtandi«.    C  6,  6. 
de  Officio  ftMefisonim.    D.  1,  S2.    C  1,  51. 
de  Officio  ciTilium  jodicam.    C.  1,  45. 
dc  Officio  comitis  orieotis.    C.  1, 36. 
de  Officio  comitu  reram  priTatamm.    C.  1, 

33. 
do  Officio   oomitis   sacnuum  laiigitionam. 

C.  1. 32. 
de  Officio  comitis  sacri  palatii.    C.  1, 34. 
de  ( >fficio  comitifi  sacri  patrimonii.  C  1, 35. 
de  Officio  coDsalis.    D.  1,  10. 
de  Officio  diversoram  jndicam.    C  l,  48. 
de  Officio  ejus,  cui  mandata  e^  jvrifldictio. 

I).  1,21. 
de  Officio  ejas,  qui  Ticeoi  alicajm  jadids 

vcl  pnesidis  obtinet.    C.  1,  5<K 
de  Officio  jndicis.    I.  4, 17. 
de  Officio  jondici.    D.  1,  W.    C.  1,  57. 
de  Officio  ma^istri  militnm.    C  1,  29. 
de  Officio  magiatri  officioram.    C  1,  31. 
de  Officio  militarium  jadicum.    C.  1, 46. 
de  Officio  praefccti  annons.    C  1,  44. 
de  Officio  priefecti  aagnatalit.  D.  1,  17.   C. 

1,37. 
de  Officio  prwfecti  pnstorio.    D.  1, 1 1. 
de  Officio  prsfecti  preetorio  Africte,  etc.   C. 

1,27. 
de  Officio  pnefecti  prietorio  Orientis  et  B- 

lytici.    C.  1,  26. 
de  Officio  prsfecti  nrbi.   D.  1, 12.    C  1, 28. 
de  Officio  pnefecti  Tigiltun.    D.  1, 15.    C 

1,43. 
de  Officio  pnesidis.    D.  1, 18. 
de  Officio  pnetoram.    D.  1,  14.    C.  1,  39. 
dc  Officio  proconsulia  et  k^ati.    D.  1,  16. 

0.  1,  35. 
de  Officio  procntatoriB  Ciesaiu  vel  ratio- 

nalis.    D.  1, 19. 
de  Officio  qnipstoris.    D.  1, 13.    C.  1, 30. 
de  Officio  rectoris  provinciA.    C.  1, 40. 
de  Officio  vicarii.    C.  1,  38. 
de  Omni  agro  dcseito,  etc.    C  11,  58. 
de  Operibus  pablicis.    D.  50, 10.    C.  8, 12. 
de  Oporis  libertorum.    D.  38, 1.    C.  6,  3. 
de  Oi)cris  Dovi  nnntiatione.    D.  39, 1 .    C 

8,  II. 
de  Opens  Bcrvoram.    D.  7,  7.    C  3, 33. 
de  Optione  vol  electione  lepfata.    D.  38^  5. 
de  Ordinc  cop^itionum.    C.  7, 19. 
de  Online  jndidomm.    C  3,  8. 
de  Origine  jaris,  etc.    D.  1,  2. 


P. 


de  Pactis.    D.  2, 14.    C  2,  8. 

de  Pactis  conyentii  tam  snper  dote,  qnain 

super  donatione  ante  naptiaa  et  para- 

phcrnis.    C.  5,  14. 


de  Pactis  doCafibns.    D.  S3, 4. 

dc  Pactis  inter  emtorem  et  venditorem  com* 

positis.    C.  4,  54. 
de  Pactis  pignonun  et  de  lege  oomaiisfiuia 

in  pignonbos  lesdndeMA.    C.  8»  35. 
de  Paganis,  et  aacrifidis,  et  tempUa.    C.  1, 

11. 
dePalatiiB  et  domibos  dominids.     C.  II, 

76. 
de  Palatinis  sacFanun  largitionnm  et  rcmm 

priTatamm.    C  12«  24. 
de  Partn  pigooris  ct  omni  canaa.    C.  8,  25. 
de  Pascuii  pabUda  et  privatia.    C  11,  6a 
dc  Patria  potestate.    I.  1,  9.     C.  8, 47. 
de  Patriboa,  qui  fiUos  snos  diattazenmS.  C 

4,43. 
de  Peculio.    D.  15,  1. 
de  Pecalio  efna,  qui  libertatem  menuL    C 

7,23. 
de  Peculio  legato.    C  S3,  8. 
de  Pecunia  oonstitata.     D.  13,  S.     C.  4, 

18. 
de  Pcdaneis  judidbna.    C  3,  S. 
de  Pena  legata.    D.  33,  9. 
de  Perfectissimatns  dignitate.    C  IS,  33. 
de  Periculo  eonun,  qui  pro  magistzatibas 

intervenemnt    C.  11, 34. 
de  Periculo  et  oommodo  lei  venditc    D. 

18,  6.     C.  4,  48. 
de  Periculo  nominatorom.    C.  I  i»  33- 
de  Periculo  saccessomm  parentis.     C.  10, 

61. 
de  Pericnlo  tntonim  et  cnratomm.    C.  5, 

38. 
de  Perpetols  et  temporaUbos  actionibna.   I. 

4,  12.  ' 

Per  qoas  penonaa  nobis  aoqairatar.    L 

2,  9.    C.  4,  27. 
Per  qnas  peraonas  nobia  obligario  aeqoi- 

rator.    L  3,  28. 
de  Petitione  hereditatk.    C  3, 31.    D.  5, 3. 
de  Petitionibna  bonomm  sablatis.     C  10, 

12. 
de  Pignoratitia  actione  Tel  oontia.    D.  13, 

7.    C.  4,  24. 
de  Pignoribns  et  hypotheds,  etc    D.  20, 1. 

C.  8, 14. 
de  Pistoribus.    C.  11, 15. 
de  Pius  petitionibQa.    C.  3, 10. 

Pioa  ralere  qnod   agitor,  qnaaa  quod 

simalate  condpitur.    C.  4,  22. 
dc  Poena  judids,  qm  male  jndicayit,  etc 

C.  7, 49. 
de  Poena  temere  litigantinm.    I.  4,  16. 
de  Pcenia.    D.  48, 19.    C.  9,  47. 

Poenis  fiscalibva  creditores  pn:ferri.    C 

10,7. 
de  PolUdtatloniboa     D.  50, 12. 
de  Pooderatoribos  et  anri  illatione.    C  10, 

71. 
de  Popularibns  actionibna.    D.  47,  S3, 
de  Possessoria  bereditatis  petitione.  D.5,5. 
de  Poetliminio  rerenis  et  redemtia  ab  bosti- 

but.    C.  8,  51. 
de  Poatnlaodo.    D.3,1.    C  2,6. 
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d«  Postomis  heredilms  ioititiiendifl  rtl  ex- 

heredandiB.    C.  6,  29. 
de  Potioiibiis  ad  mvnem  nomiiiandis.    C 

10,  65. 
<le  Prsbendo  salsrio.    C  10, 86. 
de  Pnediifl  decarionam   fine  decreto  non 

aUenandis.    C.  10,  33. 
de  Prsdiis  et  Idiis  rebus  minonim  siiie  de- 

creto  non  alienandis.    C.  5,  71. 
de  Prsdiia  et  omnibiu  rebus  naTiculario- 

mm.    C.  11,  2. 
de  PfflBdiis  tamiacia  et  de  his,  qni  ex  oolonis 

dominicis,  etc,  procreantor.     C.  11, 

68 
de  Prefectis  pnetorio  siTe  orbi  et  mag:istris 

miiitom  in  dig^tatibns  exequandis. 

C.  12, 4. 
de  Pnepositis  agentinm  in  rebus.     C.  18, 

21. 
de  Prspositis  labomm.    C.  12, 18. 
de  Praeporitis  sacri  cnHcnli,  etc.    C.  12,  5. 
de  Prsscriptione  longi  temporis,  etc.    C.  7, 

83. 
de  Pk«8criptione  XXX.  rel  XL.  annomm. 

C.  7, 89. 
de  Pnescriptis  verbis  et  in  faeinm  actioni- 

bos.     D.  19,  5.    C.  4,  64. 
de  Pnetoribus,  et  honore  prstorv,  et  coUa- 

tione,  etc    C  12,  2. 
de  Pnetorio  pignore,  etc    C-  8,  22. 
de  PrsTaricationc    D.  47, 15. 
de  Precario  et  Salviano  interdicto.    D.  43, 

26.    C.  8,  9. 
de  Precibns  Imperatori  offerendis,  etc.    C. 

1,19. 
de  Primicerio,  et  secnndicerio,  et  notariis. 

C.  12,  7. 
de  PrimipUo.    C.  12,  63. 
de  Prinapibtts  agentinm  in  rebus.    C.  12, 

22. 
de  Priratia  carceribns  mhibendis.    C.  9,  5. 
de  Priyatis  delictis.    D.  47, 1 . 
de  Pririlegiis  corporatoram  nrlns  Roms. 

C.  11,14. 
de  PriTilegiis  domns  Angusta  vel  rei  pri- 

▼atai,etc    C  11,  74. 
dePririlegiis  eomm,  qvi  in  sacro  palatio 

militant    C.  12,  29. 
de  Privtlegiis  scholamm.    0. 12, 80. 
de  Privtlegiis   orbis   Constantinopolitann. 

C.  11,20. 
de  Privilegio  dotis.    C.  7,  74. 
de  Privilegio  fisci.    C.  7,  78. 
de  Probationibos.    C  4, 19. 
de  Probationibas  et  praesnmtionibns.     D. 

22,3. 
de  Procnratoribus.    C.  2, 13. 
de  Procoratoribos  et  defensorlbns.     D.  8, 

2. 
Pro  derelicto.    B.  41,  7. 
Pro  donato.    D.  41,  6. 
Pro  dote.    B.  41,  9. 
Pro  emtore.    D.  41, 4. 
de  Professoribns  et  modicis.    C.  10,  52. 
de  ProfesBoribvB,  qui  in  nxbe  Oonstantino- 
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poUtaaa  doeentes  ex  lege  mernemnt 
comitivam.    C.  12,  15. 
Pro  herede  vel  pro  poasessoce.    D.  41, 
5« 
deProhiUta  seqnestiatkMM  pecanlsB.     GL 
4,4. 
Prole^to.    D.  41,  8. 
Pro  qnibos  cansis  aervi  pro  prwmio  U- 

benatem  accipinnt.    C.  7, 13. 
Pro  sodo.    D.  17,  2.    C.  4, 37. 
Pro  BOO.    D.  41, 10. 
de  Proxenedds.    D.  50, 1.    C.  5, 1. 
de  Proximis  sacromm  scriniorom,  etc    C. 
12, 19. 
PabliOB  IsBtitiA  vel  oonsnlnm  nantiato- 
res,  etc.,  ne  qoid  accipiant  inunodicnm. 
C.  12,  64. 
de  Pubiicanis,  et  vectigalibos,  et  eommissis. 

D.  39, 4. 
de  Pnbliciana  in  rem  actione.    D.  6, 2. 
dePnblidsjadiciis.    1.4,18.    D.  48, 1. 
de  Pnpillari  snbstitntione.    L  2, 16. 


de  Qnadrieanii  pmscriptione.    C  7, 37. 
de  Qoadrimenstmis  brevibus.    C  1, 42. 
Qu»  in  fraadem  creditonim  facta  sunt, 

nt  restitnaatnr.    D.  42,  8.    C  7,  75. 
QnsB  res  exportari  non  debeaat    C.  4, 

41. 
Qnn  res  pignori  obligari  possnnt,  etc. 

C.  8, 17. 
Que  res  pignori  vel  hypothecsB  datn  ob- 
ligari non  possnnt    D.  20, 3. 
QttiB  res  vemre  non  possnnt,  et  qni  ven- 

dere  vel  emere  vetantnr.    C.  4, 40. 
QoB  sententin  sine  appellatione  rescin- 

dantor.    D.  49,  8.    C.  7, 64. 
Qnae  sit  longa  consnetndo.    O.  8,  55. 
de  Qnnstionibiis.    D.  48, 18.    C  9, 41. 
de  Qaastoribos,  et  magistris  offidonim,  etc. 

C.  12,  6. 

Qoando  appellandnm  dt,  et  intra  qns 

tempera.    D.  49, 4. 
Qnanao  dvilis  actio  criminali  pnejudioet, 

etc    C.  9,  31. 
Qoando  decreto  opns  non  est.    C.  5,  72. 
Qnando  de  pecnlio  actio  annalis  est.    D. 

15,2. 
Qoando  dies   legad  vel   flddcommisri 

oedit    C.  6, 53. 
Qoando  dies  legatonim  vel  fiddconunis- 

sorom  oedat.    D.  86,  2. 
Qnando  ^es  nsosfimctos  legati   oedat 

D.  7,  3. 

Qoando  et  qnibos  qoarta  pars  debetor 

ex  bonis  decorionnn,  etc.    C.  10, 34. 
Qoando  ex  facto  totoris  vel  coimtoris 

minores  agere  vel  oonveniri  possnnt 

D.  26,  9.     C.  6,  39. 
Qoando  fiscos  vel  privatos  debitoris  soi 

debitores  exigers  possH  vel  debeal. 

C.  4, 15. 
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Qoando  Impmlor  inter  jmBOtm,  rtl 

vidnaa,  yel  alias  miaerabtiei  penonas 

cogiuMcati  etc    C.  3, 14. 
Quando  libelliu  princtpi  dataa  litu  oon- 

taatacioiiem  fiwiat    C  1,  SO. 
Qaaodo  liceat  ab  emtione  diaceden.    C. 

4,45. 
Qnando  lioeat  onicaiqiie  aioa  jodioe  ae 

vindicare,  etc.    C.  3,  27. 
Qnando  mnlier  officio  tntele  fimgi  po* 

test.    C.  5, 35. 
Qnando  non  petentinm  partes  pelenlibiis 

aocrescaot    C.  6, 10. 
Qnando  proTocare  non  est  neoesse.    C. 

7,  64.    D.  49,  8. 
Qnando  tntores  vel  cumtoies  esse  desi- 

nant    C  5,  60. 
Qnamm  reram  actio  non  datnr.     D. 

44,5. 
Qnemadmodnm  dviUa  mnnera  indknii- 

tnr.    C.  10,  4S. 
Qnemadmodnm   serfitnlea   amittnntnr. 

D.  8,  6. 
Qnemadmodnm  testamenta  aperiaatnr, 

inspiciantnr,  et  describantnr.     C.  6, 

Sa.    D.  29,  2. 
Qni  admitti  ad  bonomm  poaaesnimem 

possnnt,  etc.    C  6,  9. 
Qni  etate  se  escnsant.    C.  5,  68. 
Qni  sBtate  rel  professione  se  excnsant. 

C.  10,  49. 

Qni  bonis  oedere  possnnt.    C*  7,  71. 
Qnibns  ad  condnctionem  bonomm  fisca- 

Unm  accedere  non  licet    C.  1 1,  72. 
Qnibns  ad  libertatem  prodamare  non 

licet.    D.  40,  13.    C  7,  18. 
Qnibns  alienare  licet,  Tel  non.    I.  28. 
Qnibns  ex  cansis  in  possessionwn  eatnr. 

D.  42,  4. 

Qnibns  ex  cansis  mi^jores  in  integrum 

restitnantur.    C.  2,  54.    D.  4, 6. 
Qnibns  ex  cansis  mannmittere  Don  licet. 

LI,  6. 
Qnibns  modis  jns  patrun  poleatatis  sol- 

vitnr.    I.  1, 12. 
Qnibns  modis  obligatio  toUitnr.  I.  8, 29. 
Qnibns  modis  pignns  tcI  hypotbeca  sol- 

Titnr.    D.  20,  6. 
Qnibns  modis  re  contrahitnr  obligatio. 

L3,U. 
Qnibns  modis  testamenta  infirmantnr. 

I.  2, 17. 
Qnibns  modis  tntela  finitnr.    1. 1, 22. 
Qnibns  modis  nsnafrnctns  y%\  nans  amit- 

titnr.    D.  7, 4. 
Qnibns   mnneribns   excnsentnr  ii,  qni 

post  impletam  militiam  vel  adrocano- 

nem  per  prorincias   snis  commodis 

▼acantes  commoraatnr,  etc.   C.  10, 55. 
de  Qnibns   mnneribns   vel   prsstationibns 

nemini  liceat  ae  exensare.    C.  10, 48. 
Qnibns  non  oompetat  bonomm  posses- 

sio.    D.  38, 13. 
Qnibas  non  eat  peraiaanm  fiMere  testa- 

mentnm.    L  2, 12. 


Qniboa  noa  objidtnr   longi   ttmpom 

prcscriptio.    C.  7, 35. 
de  Qnibns  rebns  ad  ewMlem  jndioenL  eatnr. 

D.  11,2. 
Qnibns  res  judicata  non  nooet.     C.  7, 

56. 
Qni  dare  tntores  Tel  cntatorcs  possnnt, 

et  qni  dari  possnnt.    C  5, 34. 
Qui  et  adreisns  qnos  in  integnun  restitoi 

non  possnnt.    C  2,  42. 
Qni  et  a  qnibns  mannmissi  liberi  noa 

finnt,  et  ad  legem  .£liam  Sentiam. 

D.  40,  9. 
Qni  et  ex  qnibns  cansis  mannmittere  ooo 

possnnt.    L  1,  6. 
Qni  legitimam  personam  standi  in  jndi- 

ciis  babeant  yel  non.    C.  3«  6. 
Qni  mannmittere  non  possnnt,  et  ne  in 

fimudem    cieditomm    manomittatar. 

C.  7,11. 
Qni  militare  possnnt  Tel  non  possnnt, 

etc.    C.  12, 34. 
Qni  morbo  se  excnsant.     C  5,  67  ;— 

10,50. 
Qni  non  possnnt  ad  libertatem  perrenire. 

C.  7, 12. 

Qni  nnmero  Uberomm  se  excnsant.    C 

5,66. 
Qni  nnmero  tntelamm.    C  5,  69. 
Qui  petant  tntores  yel  cnratores,  et  nls 

petantnr.    D.  26,  6.    C  5,31. 
Qni  potiores  in  pienore  tcI  hypotbeca 

habeantnr,  etc.    I).  20, 4.    C  8, 18- 
Qni  pro  sua  jurisdictione  jndioea  dare 

dariye  possnnt.    C  3, 4. 
Qnis  a  quo  ^pelletnr.    D.  49,  3. 
Qnis  onio  in  poasessionibns    serretnr. 

D.  38, 15. 

Qni  satisdare  oo«ntnr,  Tel  jorato  pn>- 

mittant,  etc.    u.  2,  8. 
Qui  sine  mannmissione  ad  libertatem 

perreniunt.    D.  40,  8. 
Qni  testamenta  facere  possint,  et  qnem- 
admodnm testamenu  fiant.     P.  28, 

1.     C.  6,  22.  23. 
Qui  testamento  tntores  dari  possnnt    I. 

1,  14.    D,  26,  2.    C.  5,  28. 
Quod  ci^usqne  univenitatis  nomine  tcI 

contra  eam  agatur.    D.  3, 4. 
Quod  cum  eo,  qni  in  aliena  potestate  est, 

negotium  gestum  esse  dicetur.    I.  4, 

7.    D.  14,  5.    C.  4,  26. 
Quod  falso  tutore  auctore  gestum  esse 

dicatur.    D-  27,  6. 
Quodinssu.    D.  15,4.    C.4,26. 
Quod  legatomm.    D.  43,  3.    C.  8, 3. 
Quod  metus  causa  gestum  erit.    T>.  4, 9. 

C.  2,20. 
Quod  quisque  juris  in  altemm  statnerit, 

ut  ipse  eodem  jure  utatur.    J>.  2,  2. 
Quod  yi  ant  dam.    D.  43,  24. 
Quomodo  et  quando  judex  sententism 

proferre  debeat,  etc.    C.  7, 43. 
Quo  quisque  online  conTematur.    C II, 

35. 
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Qnoram  appellatioiiei  mm  racipiiuitar. 

C.  7,  65. 
Quoram  bonoram.    D.  48,  S.    C  8,  8. 
Quorum  legatornm.    C.  8, 8.    D.  48,  3. 


R. 


de  Bapta  Tifginiim  sea  Tidoanmi,  nee  non 

sanctimonwIiiiiD.    C  9,  18. 
Ratam  rem  haberi  et  de  imtihabitione. 

D.  46,  8. 
de  Ratiocinii^  operom  pubUoomm,  et  de 

patribns  ciritamm.    C-  8,  18. 
de  Rebiu  alienis  non  alienandu,  etc.    C.  4, 

51. 
de  Rebus  anctoritate  jndicis  possidendis  tea 

▼endendis.    D.  42.  5.    C.  7,  7S. 
de  Rebofl  creditis  et  jnrejnnuido.    C.  4, 1. 
de  Bebns  creditU,  si  certam  petetar,  et  de 

condictione.    D.  IS,  1. 
de  Rebus  dubiis.    D.  34,  5. 
de  Rebus  eomm,  qui  sub  totela  vel  cura 

sunt,  sine  decreto  non  alienandisi  etc. 

D.  27,  9. 
de  Rebus  incorporalibus.    I.  2,  2. 
de  Reoeptatoribus.    D.  47, 16. 
de  Receptis  arbitris.    C.  2,  56. 
de  Receptis,  qui  arbltrium  reoepemnt)  etc. 

D.  4,  8. 
de  Reguia  Catoniana.    D.  34,  7. 
de  Reinlis  juris.    D-  50, 17. 
de  Reis  postulatis.    C  10,  58. 
de  Re  judicata.    C  7,  52. 
de  Re  judicata,  et  de  eflecta  sententiamm, 

et  de  interlocutionibus.    D.  42,  1. 
de  Rei  uxoriae  actione,  etc.    C.  5, 18. 
de  Rei  vindicatione.    D.  6, 1.    C  8,  32. 
de  Relationibos.    C  7,  61. 
de  Religiosis  et  surndbus  ftmeram.    D.  11, 

7.    C.  8,  44. 
Rem  alienam  geientibas  non  hiterdici 

rerum    suarum    alienatione.      C.   4, 

53. 
de  Re  militari.    D.  49, 16.    C  12,  86. 
de  Remissione  pignoris.    C.  8,  26. 
de  Remissionibus.    D.  48,  25. 

Rem  pupilU  rei  adolescentis  salTam  fore. 

D.  46,  6. 
de  Replicattonibns.    I.  4, 14. 
de  Repudianda  bonomm  possesdone.   C.  6, 

19. 
de  Repudianda  rei  absdnenda  hereditate. 

C.  6,  31. 
de  Repudiis,  et  judicio  de  moribus  sablato. 

C.  5, 17. 

de  Reputationibus,  qne  fiunt  in  judido  in 

integrum  restitutionis.    C.  2, 48. 
de  Requirendis  reis.    C.  9,  40. 
de  Requirendis  vel  absentibus  damnandls. 

D.  48, 17. 

Rerum  amotarum.    C.  5,  21. 
de  Rerum  divisione  et  qniditate.    L  S,  1. 

D.  1,  8. 
de  Bemm  pennntatione.    D.  19, 4. 


de  Rerum  nermntttiane,  at  prMctiptis  ver- 

bii.    C.4,  64. 
de  Reodndenda  yenditione,  etc.    D.  18,  5. 

C.  4, 44. 
de  Restikutionibus  militum  et  eorum,  qui 

reipnblico  causa  absunt    C.  2, 51. 
de  Revocandis  donationibus.    C.  8,  56. 
de  Revocandis  his,  qua  in  fnndem  cradito* 

rum  alienata  sunt.  C  7,  75.  D.  42,  8. 
de  Ripa  munienda.    D.  48, 15. 
de  Ritu  nupdarum.    D.  23, 2. 
deRiTiB.    D.48,  21. 


S. 


de  Sacrosanctis  ecclesiis,  etc.    C.  1,  2. 

de  Salgamo  boepitibns  non  pmstanda    C. 

12,42. 
de  SalTiano  inierdicto:    D.  48, 38. 
de  Satisdando.    C.  2,  57. 
de  Satisdatione  tutomm  et  cunfeorum.    L 

1,24. 
de  Satisdationibas.    1. 4, 11. 
de  Secnndis  nuptiis.    C.  5,  9. 
de  Sedidosis,  etc.    C.  9,  30. 
de  Senatoribus.    D.  1,  9. 
de  Senatusconsultis.    C.  1, 16.    D.  1, 8. 
de  SC  Ciaudiano  toUendo.    C.  7, 24. 
de  SC.  Macedoniano.    D.  14,  6.    C  4,  28. 
de  SQ.  Orphitiano.    I.  8, 4.   D.  88, 17.    C. 

6,57. 
de  SC.  Silaniano  et  Ciaudiano.    D.  29,  5. 
de  SC.  Tertulliano.    L  8,  8.    D.  88,  17. 

C.  6,  56. 
de  Sentendam  passis  et  resdtutis.     D.  48, 

28.    C.  9,  51. 
Sententiam  resdndi  non  posse.     C.  7, 

50. 
de  Senteutia,  qua  sine  eerta  quandtate  pro- 

fertur.    0.  7,  46. 
de  Sententiis  adversus  fiscum  latis  retrac- 

tandis.    C.  10,  9. 
de  Sententiis  et  interlocutionibus  omnium 

judicum.    C.  7, 45. 
de  Sententiis  ex  periculo  redtandis.    C.  7, 

44. 
de  Sententiis  praefectorum  prstorio.    C.  7, 

42. 
de  Sententiis,  qua  pro  eo,  qnod  interest, 

proferuntur.    C.  7,  47. 
de  Sepandonibus.    D.  42,  6.    C.  7,  72. 
de  Sepulcro  violato.    D.  47, 12.    C.  9, 19. 
de  Senris  exportandis,  etc.    D.  18,  7. 
de  Senris  fugidvis,  et  libertis,  mandpiisqne 

dTitatum,  etc.    C.  6, 1. 
deServis  reipublica  manumittendis.     C. 

7,9. 
de  Servitute  legata.    D.  83, 3. 
de  Serritudbus.    I.  2, 8.    D.  8, 1. 
de  Servitutibus  et  aqua.    C  3,  84. 
de  Servitudbus  prsMiorum  mstioomm.    D. 

8,8. 
I  de  Serritodbos  pnsdiomm  nrbanoma.    D. 
1  8,2. 
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de  Ser?o  oomiptQ.    D.  1 1, 3.    C<  6,  S. 

de  Senro  pignori  dato  xnannmiiso.    C  7, 8. 
Si  adveraiu  creditorem.    C  2,  38. 
Si  adTersiu  creditorem  praescriptio  oppo- 

natar.    C  7,  36. 
Si  advenni  delictum.    C  S,  35. 
Si  adversiu  donationem.    G.  8, 30. 
Si  adyeniu  dotem.    C.  S,  34. 
Si  adversns  fisctim.    C  2, 37. 
Si  adversns  libertatem.    C.  2, 31. 
Si  adTersns  rem  jndicatam  restitatio  pos- 

toletor.    C.  2,  27. 
Si  adversQS  solatiohem  a  tatore  rel  a  se 

factam.    C  2,  S3. 
Si  adversns    transactionem  rel  dlTlrio- 

nem  in  integmn^  minor  restitni  velit. 

C.  2, 32. 
Si  adversns  nsncapionem.    G.  2, 36. 
Si  adversns  venditionem.    C.  2,  28. 
Si  adversns  venditionem  pignoram.    C. 

2,29. 
Si  ager  vectigalis  id  est  emphyteaticft- 

rins  petatnr.    D.  6,  3. 
Si  aliena  res  pignori  data  sit    C.  8,  16. 
Si  a  non  oompetente  jndioe  jndicatnm 

esse  dicatur.    C  7,  48. 
Si  antiqnior  creditor  pignos  TendidMit 

C.  8,  20. 
Si  a  parente  qnis  mannmissns  sit.    D. 

37, 12. 
Si  certnm  petatnr.    G.  4,  2. 
Si  commnnis  res  pignori  data  sit    C.  8, 

21. 
Si  contra  jns  Tel  ntilitatem   pnblicam, 

etc.,  fnerit  aliqnid  postnlatnm  vel  im- 

petratnm.    G.  1,  22. 
Si  contra  matris  volnntatem  tntor  datns 

sit.    G.  5, 47. 
Si  cni  pins,  quam  per  legem  Falddiam 

licnerit,  legatnm  esse  dicetnr.  D.36,3. 
Si  curialis  relicta  dvitate  ms  habitare 

malnerit    G.  10, 37. 
Si  de  momentanea  possessione  fnerit  jn- 
dicatnm.   G.  7,  69. 
Si  dos  constante  matrimonio  solnta  fne- 
rit   G.  6,  19. 
Si  ex  falsis  instmmentis  vel  testimoniis 

jndicatnm  sit    G.  7,  58. 
Si  ex  noxali  causa  agatnr,  qnemadmo- 

dnm  caveator.    D.  2,  9. 
Si  ex  plnribus  tntoribns  vel  cnratoribns 

omnes  vel  nuns  agere,  etc.,  possint 

G.  5,40. 
Sifamilia  fhrtnm  fedsse  dioetur.     D. 

47,6. 
Si  in  causa  jndicati  pignns  captnm  sit 

G.  8,  23. 
Si  in  communi  eademqne  cansa  in  inte- 
grum restitutio  postiUetur.    G.  2, 26. 
Si  m  firandem  patroni  a  UbertiB  alienatio 

facta  sit.    Cf.  6,  5.    D.  38,  5. 
Si  ingennns  esse  dicetnr.    D.  40, 14. 
Si  is,  qui  testamento  liber  esse  jussns 

erit,  post  mortem  domini,  etc ,  snm- 

pnisse,  etc.,  qnid  dicetnr.    D.  47, 4. 


d6  SilcBtiariis  ot  dccTJooihwa  eona.  C 

12,  16. 
Si  liberditatis   imperialis    soon  m 

herede  deoesserit    C.  10, 14. 
Si  major  factos  aUenationem  fikctuB  sx 

deoreto  ratam  faabaerit    G.  5, 74 
Si  major  hctaa  ratom  faabnerit   C  2, 

46. 
Si  mandpinm  ita  fnerit  alieoslaii.  M 

manumittatnr,  vel  contia.    C  4^  57. 
Si  mancipium  ita  venlerit,  ne  pcwtaBS- 

tnr.    C.  4,  56. 
Si  mater  indemnitateoi  promisit   C  &» 

46. 
Si  mensor  fiilsnm  modnm  dixeriL    D- 

11,6. 
Si  minor  a  hereditate  se  ahrtinest  C  1 

39. 
Si  minor  se  raajorem  dixcrit^  v^  bhti^ 

probatns  fnerit    C.  2,  43. 
Si  mnlier  ventris  nomine  in  ponesase 

calnmniiB  cansa  ease  dicetnr.  D.  25,  i 
Sine  censn  vel  reliqnis   fundnm  cob- 

panri  non  posse.    G.  4,  47. 
de  Singulis  rebns  per  fideioommissas  rc&- 

tis.    1. 2,  24. 
Si  nuptie  ex  rescripto  petantnr.  C  Li 
Si  omissa  ait  cansa  testamentL     C-  & 

39. 
Si  pars  hereditatis  petatnr.    D.  5, 4. 
Si  pendente  appellatione  mon  intervf■^ 

rit    D.  49,  13.     G.  7,  66. 
Si  per  vim  vel  alio  modo  abcentis  no^ 

ta  sit  possessio.    G.  8,  5. 
Si  pignoris  conventionem  namennopc- 

cunis  secnta  non  sit    C.  8,  33. 
Si  pignns  pignori  datnm  ait.    C.  ^  ii 
Si  piures  una  sententia  condeomati  ses^ 

C.  7,  55. 

Si  post  oeationea  qnis  deceaBcrit   C 

10,  68. 
Si  propter  iniiwiritiaw  creatio  fiMti  i:- 

G.  10,  66. 
Si  propter  pnblicas  penaitatioiies 

fnerit  celebrata.    G.  4,  46. 
Si  qnacnnque  pneditns 

suppositamm  jnrisdictioiu 

rare  tentaverint  nnptias.     CX 
Si  qnadnxpes  pauperiem 

1.4,9.    D.  9, 1. 
Si  qnid  in  frandem  patxoni 

D.  38,  5.    G.  6,  5. 
Si  qnis  aliqnem  testari  pn^ubsexit  ^- 

coegerit    D.  29,  6.    G.  6,  34. 
Si  qnis  alteri,  vel  sibi  sab  altenn*  »■ 

mine,  vel  aliena  pecnnia  ement-    C  * 

50. 
Si  quia  cautionibns  in  judicio  mtsss: 

causa  fiMstis  non  obtemperav«nt    ^ 

2,11. 
Si  qnis  cam,  cnjns  tntor  fnerit, 

C.  9, 10. 
8i  qnis  ignorans  rem  minoris 

decreto  comparaverit    C.  5,  73. 
Si  quia  Imperatori  malediserii.    C.  9l 
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Si  qnis  in  jus  tocatos  non  lent)  etc.    D. 

S,  5. 
Si  qtuB  jus  dicenti  non  obtemperaverit. 

D.  2,  S. 
Si  qais  omiaM  cansa  testamenti  ab  in- 

testato,  etc.,  possidet  heraditatem.    D. 

29,4. 
Si  rector  provinda,  vel  ad  eum  pcrti- 

nentes,  sponsalitia  dederint    C.  5,  S. 
Si  reus  vel  aocnaator  mortam  fderit    C. 

9,6. 
Si  aaepiofl  in  integram  nstitntio  postu- 

letur.     C.  2, 44. 
Si  secnndo  nnpserit  mnlier,  coi  maritos 

osamfractam  reliqnit.    C.  5,  10. 
Si  servitos  Tindicetor,  vel  ad  alinm  per- 

tinere  negetnr.    D.  8,  5. 
Si  senms  ant  Ubertos  ad  decnrionatom 

adspiraverit    C.  10, 82. 
Si  serms  exportandos  reaeat.    C.  4,  55. 
Si  wrvna  extero  se  emi  mandayerit.    C 

4,36. 
Si  tabole    testamenti    exstabant.      D. 

87,2. 
Si  tabole  testamenti   nnllo  exftabant, 

unde  legitimL    D.  38,  6.    C.  6, 14. 
Si  tutor  Tel  curator  fabto  allegationibos 

excusatBS  sit.    C  5,  63. 
Si  tutor  vel  curator  interrenerit.    C  2, 

25. 
Si  tutor  vel  curator  magistratos  creatns 

appeUaverit.    D.  49, 10. 
Si  tutor  Tel  curator  non  geuerit.    C.  5, 

55. 
Si  tutor  Tel   curator  reipublics  causa 

absit.    C.  5,  64. 
Si  unus  ex  pluribus  appellaTerit.    C.  7, 

55. 
Si  unus  ex  pluribus  heredibus,  etc.,  par- 
tem snam  debiti  soWerit  Tel  aoceperit. 

C.  8,  32. 
Si  usosfrnctus  petatur,  vel  ad  alinm  per- 

tinere  negetur.    D.  7,  6. 
Si  ut  omissam  hereditatem,  etc.,  acquirat. 

C.  2,  40. 
Si  Tendito  pignore  agatur.    C.  8,  30. 
Si  Tentiis  nomine  muUere  in  possessio- 
nem missa,  eadem  possessio  aolo  male 

ad  alinm  translata  esse  dicatur.     D. 

25,5. 
de  Sodetate.    I.  3,  25. 
de  Solutionibus  et  liberatlonibuB.    D.  46,  3. 

C.  8.  43. 
de  Solutionibus  et  liberationibns  debitorum 

ciTitatis.    C.  11,39. 
Soluto  matrimonio  dos  qnemadmodum 

petatur.    D.  24,3.    C.  5, 18. 
d«  Spectacults,  et  soenicis,  et  lenonibns.   C. 

11,40. 
de  Sponsalibus.    D.  23, 1. 
de  Sponsalibus,  et   arrhis    Bponsalitiis,    et 

proxenetids.    C.  5,  1. 
de  SpNortuHs  et  sumtibus,  etc.,  et  exsecuto- 

libns  litium.    C.  3,  2. 
de  Statu  hominum.    D.  I,  5. 
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de  Statuis  et  imagfnibtn.    C.  1,  S4. 
de  Statu  liberis.    D.  40,  7. 
Stellionatus.    D.  47,  20. 
de  Stipulattone  servorum.     I.  8,  17.     D. 

45,8. 
de  Stipnlationibtts  prBtoriis.    D.  46,  5. 
de  Stratoribus.    C  12,  25. 
de  Studiis  UbenUibus  urbis  Romas  et  Gon- 

stantinopolitanoB.    C.  11, 18. 
de  Suariis  et  susceptoribus  vini,  etc    C,  11| 

16. 
de  Successione  cognatorum.    I.  3,  5. 
de  Successione  lil^rtorum.    I.  3,  7. 
de  Suocessionibus  sublatis.    I.  3,  12. 
de  Successorio  edicto.    D.  38,  9.    0.  6, 16. 
de  Suffragio.    C.  4,  8. 
de  Snis  et  legitimis  heredibus.    D.  38,  16. 
de  Snis  et  legitimis  liliSsris,  et  ex  filia  et 

nepotibus  ab  intestato  venientibus.  C. 

6,55. 
de  Summa  trinitate  et  fide  catholica,  etc. 

C.  1, 1. 
Sumtus  injuncti  muneris  ad  omnes  col- 

legas  pertinere.    C  11,  87. 
de  Snmtuum  recuperatione.    C.  10, 67. 
de  Suppellectile  legata.    D.  33,  10. 
de  Superexactionibus.    C.  10,  20. 
de  Snperfieiebns.    D.  43,  18. 
de  Superindicto.    C  10, 18. 
de  Susceptoribus,  prspositis  et  arcariis.    C. 

10,  70. 
de  Suspectis  tutoribus  et  curatoribus.    1. 1, 

26.    D.  26, 10.    C.  5,  43. 


T. 


de  Tabulariis,  scribis,  etc.    C.  10,  69. 

de  Tabulfs  exhibendis.    D.  43,  5.    C  8,  7. 

de  Temporibus  et  reparationibus  appeUa- 

tionnm,  etc.    C.  7,  63. 
de  Temporibds  in   integrum   restitutionis, 

etc.    0.  2,  53. 
de  Termino  moto.    D.  47,  21. 

Testamenta  qnemadmodum  aperiantur, 

inspiciantur  et  describantnr.    D.  29, 3. 

C.  6,  32. 
de  Testamentaria  manumissione.    C.  7,  2. 
de  Testamentaria  tutela.    D.  26,  26.    C.  5, 

28.    I.  1, 14. 
de  Testamentis,   et   qnemadmodum    testa- 
menta ordinentur.    C.  6,  23.  D.  28, 1. 
de  Testamentis  ordinandis.    L  2, 10. 
de  Testamento  militis.    D.  29, 1.    C  6,  21. 

1.2, 11. 
deTestibus.    D  22,5.    C  4,  21. 
de  Tbesanris.    C.  10, 15. 
de  Tigno  juncto.    D.  47, 3. 
deTironibus.    C  12,44. 
de  Trectoriis  et  statins.    C.  1 2,  52. 
de  Transactionibus.    D.  2, 15.    C  2,  4. 
de  Tributoria  actione.    D.  14,  4. 
de  Tritico,  vino,  vel  oleo  legato.    D.  33,  6. 
de  Tutele,  et   rationibus   distrahendis,  et 

utili  curationis  causa  actione.  D.  27, 3. 
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deTatdb.    1. 1,  IS.    D.S6,1. 

de  Tuuwe  yel  cnistore,  qui  satis  non  dedit. 

C.  5,  42. 
de  Tatoribos  et  caratoribns  datif  ab  hii,  qui 

jos  dandi  habent,  etc.    D.  S6,  5. 
de  Tatoribtts  vel  ciiFatoribiis  iUaatriaiB,  etc. 

C.  5,  S3. 


U. 


Ubi  canMB  Bicales  vel  diWiw  domiu,  etc., 

agantnr.    C.  3,  86. 
Ubi  causa  statos  agi  debeat    C.  3,  22. 
Ubi  conveniatar,   qui   ceito   looo   dare 

i>romi8it.    C  8,  18. 
Ubi  de  criminibas  agi  oporteat.    C  3, 1 5 . 
Ubi  de  hereditace  agatwr,  etc.    C.  3,  20. 
Ubi  de  possessione  agi  oporteat.    C.  3, 

16. 
Ubi  de  ratiociniis  tarn   pnblicis,  qiiam 

privatis  agi  oporteat    C.  3,  21. 
Ubi  et  apad  qnem  oognitio  in  integium 

rettitatioiiis  agitaadia  nt    C.  2, 47. 
Ubi  fideicommissiim  peti  oporteat.     C. 
'3,17. 
Ubi  in  rem  actio  exerceri  debeat    C.  3, 

19. 
Ubi  petantur  tatores  vel  coratores.    C- 

5,82. 
Ubi  pnpilli  edacari  debeant.    C  5,  49. 
Ubi  pupillns  edacari  rel  morari  debeat, 

et  de  alimentis  ei  prestandis.  D.  27, 2. 
Ubi  qnis  de  cnriali,  rel  oobortali,  aliave 

conditione  oonveniatnr.    C  3,  23. 
Ubi  senatores  vel  clarissimi  civiliter  rel 

criminaliter  conveniantor.    C.  3,  24. 
Unde  cognati.    D.  38,  8.    C  6, 16. 
Unde  legitimi.    D.  38,  7.    C.  6, 15. 
Unde  iiberi.    C  6,  14.    D.  38,  6. 
Unde  Yi.    C.  8,  4.    D.  43,  16. 
Unde  Tir  et  nxor.    D.  38,  11.    C  6, 18. 
de  Usncapione  pro  donato.    C.  7,  24. 
de  Usncapione  pro  dote.    C.  7,  28. 
de  Usncapione  pro  emtore  vel  transactione. 

C.  7,  26. 

de  Usncapione  pro  herede.    C.  7,  29. 

de  Usncapione  transformanda,  etc.  C.  7, 
31. 

de  Usncapionibns  et  longi  temporis  posses- 
sionibns.    L  2,  6.    D.  41,  3. 

de  Usn  et  babitatione.    I.  2,  5. 

de  Usu,  ot  nsnfmcta,  et  reditu,  et  babita- 
tione, et  operis  per  legatnm,  etc.,  datis. 

D.  33,  2. 

de  Usafrnctn.    I.  2,  4. 

de  Usafrnctn  accrescendo.    D.  7,  2. 

Usnfrnctnarins   qnemadmodnm  caveat. 

D.  7,  9. 
de  Usafrnctn  eamm  remm,  qna  nsn  coa- 

snmnntnr  vel  minnnntor.    D.  7,  5. 
de  UsniVnctn,  et  babitatione,  et  ministerio 

servoram.    C.  3,  33. 
de  Usufractn,  et  quemadmodnm  qnis  ntatnr 

fruatnr.    D.  7,  1. 


de  Usnris.    C.  4, 82. 

de  Usnris,  et  fructibas,  et  cansis,  efee.    D. 

22,1. 
de  Usnris  et  frnctibos  legatomm  ses  lidei- 

conunissomm.    C.  6,  47. 
de  Usnris  pnpiliaribns.    C  5,  56. 
de  Usnris  rei  judicatsi».    G.  7,  54. 
de  Usnrpationibns   et   nsoeapionibiia.     D. 
41,3. 
Utactiones  ab  berede  et  oontxa  faerades 

indpiant.    C.  4, 11. 
Ut  annomm  nsns  iascio  prineipe  intei^ 

dictnssit    C.  11,46. 
Ut  causae  post  pnbertatem  adsic  tutor. 

C.  5,  48. 

Ut  dignitatam  ordo  servetnr.    C  IS.  8. 
Ut  ex  legibns  senatusvecoiisultia  boao- 

ram  possessio  detnr.    D.  38, 14^ 
Ut  in  finmiDe  publico  naTigare  lioeat. 

D.  43, 14. 

Ut  in  posaessione  legatoram  sea  fidei- 

commissomm  causa  esse  Uoest.     D. 

36,4. 
Ut  in  possessionem  legatomm  sen  fidd- 

coDunissomm  serrandonun  causa  mit* 

tatnr,  etc.    C.  6,  54. 
Ut  intra  oertum  texnpus  criminalis  qnss- 

tio  terminetnr.    C.  9, 44. 
Uti  possidetis.    D.  43, 17.    C  8,  6. 
Ut  legatomm  sen  fiddcommissomm  aer^ 

ramlomm  causa  caveator.    D.  36, 3. 
Ut  lite  pendente,  vel  post  provocationera 

ant  definitivam  sententiam  nniti  Hceat 

Imperatori  supplicaie.    C.  1,  21. 
Ut  nemini  lioeat  in  emtione  speoemm 

se  excnsare,  etc    C  10,  27. 
Ut  nemini  lioeat  sine  judicts  anctoritate 

signa  rebus  imponere  alienis.    C  2, 

17. 
Ut  nemo  ad  anum  palrodninm  susdpiat 

msticanos,  etc.    C.  11,  53. 
Ut  nemo  invitns  agere  vel  aocusare  eo- 

gatur.    C.  3,  7. 
Ut  nemo   privatus  titulos  prcdiis  suis 

vel  alienis  imponat,  etc.    C.  2, 16. 
Utnnlli  patria  sua  administratio  sine 

speciali  permissn  prindpis  permittttnr. 

C.  1,41. 
Ut  nnllus  ex  vicaneis  pro  alienis  vicaneo- 

mm  debitis  teneatur.    C  1 1,  56. 
Utomnes  judices,   tarn   dvilea,  qnam 

criminales,  post  administrationeni  de* 

positam  quinqnnginta  dies  in  dvitati- 

Dus,  etc.,  permaneant    C  1, 49. 
Ut  qua  desnnt  advocatis  partium  judex 

snppleat.    C.  2, 11. 
de  Utmbi.    D.  43,  31. 
de  Uxoribus  militnm  et  eoram,  qui  xdpub- 

UcB  causa  absnnt.    C.  2,  52. 


V. 

de  Vacatione  et  excusatione 
50,5. 


D. 
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de  Yacatione  publid  muneiii.    C.  10, 45. 
de  yarUs  eztraordinariifl  eognitionibiu,  ete. 

D.  50, 13. 
Yectigftlui  nova  institiii  non  potse.    C. 

4,62. 
de  Vecttgalibiu  et  commisgia.    C.  4,  61. 
de  Venatione  feramm.    C.  11,  44. 
de  Vendendts  rebns  ciTitatis.    C.  11,  31. 
de  Venditione  renim  fiscalinm  com  priratis 

commaniam.    C  10,  4. 
de  Ventre  in  possessionem  mittendo  et  cn- 

ntore  ejus.    D.  37,  9. 
de  Verborom  et  rerum  sig:mficatione.    C.  6, 

38. 
de  Veiboram  obligatione.    I.  8, 15. 
de  Verboram  obligationibiu.    D.  45, 1. 
de  Verboram  significatione.    D.  50,  16. 
de  Vestibns  holoyeris  et  aoratis,  etc.     C. 

11,8. 


de  Veteranis.    D.  49, 18.    C.  12,  47. 

de  Veteranoram   et  militam   snccessione. 

D.  38, 12. 
de  Veteri  jnre  enncleando,  etc.    C.  1, 17. 
de  Veteris  nnmismatis  potestate.    C.  11, 10. 
de  Via  pnblica  et  itinere  publico  reflciendo. 

D.  43, 11. 
de  Via  pnblica,  et  si  quid  in  ea  factum  esse 

dicatur.    D.  43,  10. 
Vt  bonorum  raptornm.    I.  4,  2.    C.  9, 

33. 
Vi  bonorum  raptornm,  et  de  turba.    D. 

47,8. 
de  Vi  et  vi  armata.    D.  43, 16.    C.  8,  4. 
de  Vindicta  libertate   et   apud   concilinm 

mannmissione.    C.  7, 1. 
de  Vnlgari  substitntione.    I.  2, 15. 
de  Vnlgari  et  pnpillari  substitntione.     D. 

28,6. 
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[The  nmnlMn,  esupt  thoM  to  which  the  letter  p.  la  praflzed,  rafer  to  tho  pengnpbi ;  thoee  which  an 
accominnied  bjr  the  letter  p,  refer  to  the  pegee  et  the  commeDCemeot  of  the  lint  Toluma,  which  coDtain 
the  T*rmiim  of  Lmo:l 


ABSENCE,  two  sorts  of,  as  regards  prescriptioxi,  22S2,  note. 
ACCIDENTS,  die  engagements  formed  bj,  1596. 
happen  bj  act  of  God  or  of  man,  1597. 
bj  act  of  man  either  with  or  without  fraud,  1598. 
different  effects  of,  as  to  the  conseqaence  of  loss,  1599. 
ACCOMPLICES  in  fraads  on  creditors,  1647. 

ACCOUNT,  bj  some  customs,  need  not  be  given  by  fathers  of  the  estates  of  their  chil- 
dren, 3540. 
ACCOUNTS  of  merchants,  tradesmen,  &c.,  prescribe  in  six  months,  2194. 
ACCRETION,  the  right  of,  defined,  3262. 

in  legal  successions,  3263. 
in  testamentaiy  successions,  3264. 
how  considered  bj  the  Boman  law,  3265. 
difference  between  the  two  sorts  of,  3266. 
the  right  of,  among  legatees,  3267. 

difficulties  attending  it  in  testamentary  dispositions,  3268. 
inasmuch  as  it  depends,  1 .  on  the  will  of  testators,  2.  on  the  rules 

prescribed  by  Uie  Roman  law,  3268. 
remarks  on,  founded  on  the  rules  of  the  Roman  law,  3269. 
its  foundation,  3270. 
difficulties  in  understanding,  3276. 
difficidties  in  the  Roman  law,  3277. 
difference  arising  from  the  oodidllary  clauses,  3278. 
Justinian's  law  concerning,  3278. 

the  same  as  the  English  ri^t  of  surviTorship,  3278,  note  ». 
its  use,  3280. 
definition  of,  3281. 

always  exists  among  coheirs  at  law,  3282. 
depends  on  the  manner  in  which  the  executors  or  legatees  are 

joined,  3283. 
which  may  be  in  three  manners,  3284. 
always  exists  among  coheirs  and  coexecntors,  3285. 
and  is  regulated  according  to  their  portions  in  the  inheritance,  3286. 
but  not  always  reciprocal  among  them  all,  3287. 
obtains  among  coheirs  who  are  not  coigoined,  3288. 
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Uie  right  of,  maj  or  may  not  exist  between  legatees  of  the  same  thing,  3S89. 
exists  between  legatees  conjoined  bv  the  thing,  3291. 
how,  where  the  same  thing  is  given  to  two  persons  bj  two  different 

clauses,  3292. 
does  not  exist  among  legatees  hj  portions,  3293. 
cases  of,  between  joint  legatees,  3294. 
is  a  consequence  of  conjunction  bj  the  thing,  3295. 
annexed  to  the  thing,  3295,  note  s. 
ADXTLTSi  and  minors,  how  distingnished  by  the  Roman  law,  2220,  note. 
ADVICE,  or  recommendation,  1137. 
AGE,  89. 

of  minority  and  minority,  104, 105. 
AGNATION,  S801. 
ALIENS  do  not  succeed,  2502. 

incapacity  of,  ceases  by  natnralization,  2511. 

effect  of  the  incapacity  of,  2529. 

the  exchequer  is  heir  to  the  estates  of,  2669. 
ANNUITIES,  arrears  of,  do  not  produce  interest,  1954,  note. 
ANTICHRESIS,  1684. 
ARBITRATORS,  should  give  their  award  within  the  time  limited,  1106. 

may  have  power  given  them  to  extend  the  time,  1107. 

delay  for  instructing  the  cause,  1 108. 

cannot  retract  or  change  their  award,  1109. 

must  give  judgment  together,  1110. 

their  power  limited  by  the  compromise,  1111. 

who  may  be  arbitrators,  1112. 

women  cannot  be,  1113. 
ASCENDANTS,  the  succession  of,  8844. 

who  are  ascendants,  2849. 

who  are  the  grand&thers  and  anceston,  2850. 

are  of  both  sexes,  2851. 

bow  the  father  and  mother  snooeed,  2852. 

the  nearest  exelode  the  remoter,  2853. 

a  kind  of  representation  among,  2854. 

brothers  and  sisters  of  the  whole  blood  succeed  with  ascendants,  2855. 

when  the  ascendants,  brothers,  and  nephews  sncceed  together,  2856. 

have  the  right  of  transmission,  2860. 

of  bastards,  2861. 

the  rights  which  some  ascendants  hare,  exdnsiTO  of  others,  in  the  goods  of  tbe 
children,  2862. 

the  father  has  no  right  in  the  property  of  goods  acquired  by  the  children,  2871. 

but  has  usufruct  of  goods  of  his  children  who  are  not  emancipated,  2872. 

but  not  the  usufruct  of  the  son^s  peculiar  patrimony,  2873. 

nor  of  the  gifts  of  the  princd,  2874. 

nor  of  that  given  on  condition  that  the  father  shall  not  have  such  usniroct,  2875. 

the  father  succeeding  to  his  son  with  the  brothers,  has  not  the  nsnfract  of  their 
portions,  2876. 

his  duty  in  relation  to  goods  of  which  he  has  the  usufruct,  2877. 

he  has  the  property  of  all  he  reaps  from  the  usufruct,  2878. 

if  he  suffer  the  son  to  enjoy  the  profits,  ihey  belong  to  the  son,  2879. 

hare  alimony  and  other  necessaries  out  of  their  children's  estate,  2880. 

parents  bonnd  to  nourish  and  maintain  their  children,  2881. 
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parents  and  children  not  boond  for  each  others  debts,  2882. 

the  mother  not  boand  to  maintain  childrea  except  in  case  of  the  neglect  of  the 
father,  2883. 

have  two  sorts  of  rights  in  the  goods  of  then:  children,  2885. 

the  things  given  bj,  revert  to  them,  2886. 

the  fother  takes  back  the  profits  which  have  proceeded  from  his  goods,  2887. 

the  change  in  the  rights  of,  hj  second  n&airiages,  2888. 
ASSIGNMENT  of  Utigions  rights,  2272,  note. 
AWABDS,  the  authority  of,  1094. 

usual  to  fix  a  time  when  arbitrators  shall  pronoonce,  1097.    (See  Abbitbatobs.) 

BANKRUPTCY,  and  discomfiture,  the  difference  between  them,  2344,  note. 
BASTARDS,  defined,  76. 

the  succession  of,  2455. 

do  not  succeed  to  intestates,  2497. 

of  bounties  which  may  be  given  to,  2498-2501. 

incapacity  of,  ceases  by  maniage  of  parents,  2510. 

but  only  for  the  time  to  come,  2515. 

effect  of  the  incapacity  of,  2528. 

the  exchequer  is  heir  to  the  estates  of,  2671. 
BENEFICES,  possession  of,  2141,  note. 
BILLS  OF  EXCHANGE,  the  natue  of,  1193. 

three  parties  to,  1 194. 

characteristics  of  the  covenants  respecting,  1195-1198. 

regulated  by  the  ordinance  of  1673, 1199. 

the  engagements  of  those  receiving  money  in  order  to  pay  the  same  in  another 
place,  1200. 
BIRTH,  eve  of,  how  computed,  8013. 

the  tie  of,  and  principles  of  the  laws  which  are  the  consequences  of  it,  p.  18. 
BISSEXTILE,  2391,  note. 
BORROWER  of  things  to  be  restored  in  specie,  his  engagements,  574. 

what  care  he  is  to  take,  575. 

what,  if  he  borrow  for  the  lender's  interest,  576. 

what,  if  the  thing  is  lent  for  the  common  interest,  577. 

what,  where  the  contract  regulates  the  degree  of  care,  578. 

not  responsible  for  accidents,  579. 

distinction  made  by  the  divine  law,  579,  note  m. 

of  the  care  he  should  take  of  the  thing  lent  more  than  of  his  own,  580. 

when  he  agrees  to  be  accountable  for  aocideBts,  581. 

estimation  of  the  thing  lent,  582. 

accountable  for  accidents,  if  the  thing  is  put  to  aaotiier  use  than  that  for  which  it 
was  lent,  583. 

penalty  for  misusing  the  thing,  584. 

if  the  thing  be  damaged,  585. 

cannot  keep  the  thing  by  way  of  compensation  for  a  debt,  586. 

must  bear  expenses  necessary  for  the  use  of  the  thing,  587. 

of  things  to  be  restored  in  kind,  must  repay  at  the  term  agreed  on,  664. 

is  not  discharged  by  accident,  665. 

liable  to  pay  interest  after  the  tenn  and  demand,  666. 

of  other  things  than  money,  must  repay  their  value,  667. 

time  and  place  of  estimation  of  the  value  of  such  things,  668. 

must  make  payment  in  the  same  quantity  and  quality,  669. 
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liable  for  intemt  on  tbe  valne  of  nidi  tfaingi^  670. 

not  liable  for  interest  on  interesti  671. 
BROKERS,  the  oie  of,  ISOl  - 1203. 

die  office  of;  1304. 

the  lawful  oie  of  brokage,  1205. 

die  engagenenti  of,  1206. 

engagement!  of  thoee  iriio  emploj  them,  1207. 

the  salai7  o(  1208. 

CALUMNY  in  the  Roman  law,  1973,  note. 
CATONIAN  RX7LE,  2534. 
CAUTIONS.    (See  SnxBTina.) 
CESSION  OF  GOODS,  2238,  2328. 

additional  respite  by  the  French  law,  2329. 

the  respites  of  the  Roman  law,  2330. 

not  allowed  to  all  debtors,  2831. 

wbj  refused  by  the  customs  of  France,  2332. 

de6ned,2833. 

does  not  wholly  dischaige  the  debtor,  2336. 

comprehends  rights  acqniied  after  the  cession,  2338. 

most  be  made  under  oath,  2339. 

does  not  immediately  direst  debtor  of  property  in  goods,  2340. 

debtor  must  own  himself  to  be  such,  2341. 

does  not  dischaige  sureties,  2342. 

has  its  effect  as  to  all  the  creditors,  2343. 
CIVIL  LAWS,  bow  distinguished,  p.  78. 
CODICIL,  definition  of,  in  the  Roman  law,  2978. 

how  distinguished  from  testament ;  formalities  and  use  of,  3451. 

defined,  3453. 

cannot  be  made  by  one  incapable  of  making  a  testament,  3454. 

may  be  made  either  with  or  without  a  testament,  3455. 

•erersl  may  be  made  and  all  subsist,  3456. 

makes  a  part  of  the  testament,  if  there  be  one,  3457. 

to  be  executed  by  next  of  kin,  if  there  be  no  testament,  3458. 

dtffbrenoe  between  the  two  sorts  of,  3459. 

has  effect,  though  not  mentioned  in  subsequent  testament,  3460. 

cannot  impose  a  condition  on  iHiidi  the  institotion  of  heir  or  executor  shiO 
depend,  3461. 

must  be  attested  by  fire  witnesses,  8462. 

formalities  of,  depend  on  usage  of  places,  3462,  note  x. 

certain  rules  of  testaments  apply  to,  3463. 

null,  if  wanting  in  the  necessary  formalities,  3464. 

or  if  revoked  by  a  second,  3465. 

or  by  a  subsequent  testament,  3466. 

and  in  case  of  the  birth  of  a  child,  3467. 

but  only  where  there  is  also  a  testament,  8468. 

of  those  who  hare  made  no  testament,  subsists  without  distinction,  by  the  Bodib 
law,  3469. 

incouTeniences  and  want  of  equity  of  this  rule,  3469. 

by  the  customs,  all  dispositions  are  codicils,  3470. 

other  causes  of  annulling,  3471. 
CODICILLART  CLAUSE,  defined,  8090. 
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must  hare  the  fbnnalities  of  a  oodidl,  8091. 

difficulties  arisiDg  from  the  use  ot,  8093. 

origin  o^  in  the  Roman  lair,  3093. 

intention  of  testator,  3094. 

may,  perhaps,  be  supplied,  3095. 

difficulties  as  to  the  effect  of,  3096. 

effect  o(  considered,  3097. 

had  its  origin  in  the  niceties  of  the  Roman  law,  3100. 

questions  arising  from  the  use  oil  8101. 

use  and  consequences  of  these  questions,  310S. 

whether  testator's  will  shall  have  the  effect  of,  3103. 

expressions  in  wills  equiyalent  to,  3104. 
COGNATION,  2301. 
COLLATERALS,  S916. 

defined,  2916. 

three  kinds  of  brothen,  2917. 

Tarious  degrees  of,  2918-2922. 

three  orders  of,  2923  -  2925. 

succession  oC  bj  the  customs  of  Fmnoe,  2926. 

brothers  first  in  order,  2927. 

brothen  of  whole  blood  exclude  others,  2928. 

children  of  brothers  of  whole  blood  concur  with  their  uncles,  2929. 

representation  among,  2929,  note. 

children  of  brothers  of  whole  blood  exdade  brothers  of  half  blood,  2930. 

brothers  by  father's  or  mother's  side  alone,  concur  together,  2931. 

children  of  brothers  of  half  blood  represent  their  fitthers,  2933. 

representation  limited  to  brother's  children,  2934. 

the  nephew  preferred  to  an  nude  of  same  degree,  2935. 

all  others  succeed  according  to  their  proximity,  2940. 

(See  COHBANGUUriTT.) 

COLLATION  OF  GOODS,  2943. 
its  origin,  2944. 
defined,  2947. 

what  ought  to  be  restored,  does  not  come  under  the  head  of  collation,  2948. 
all  children  obliged  to  make,  2949. 
made  in  two  cases,  2950. 
how  regulated,  2951. 
of  revenues,  2952. 

expenses  laid  out  on  goods  subject  to,  reoorered,  2953. 
of  the  heir  who  is  bound  to  collate,  2954. 
goods  divided  into  as  many  portions  as  thero  are  heirs,  2955. 
no  collation  but  among  children,  2956. 
ceases,  if  children  abstain  from  the  inheritance,  2957. 
to  whom  to  be  made,  2958. 
two  sorts  of  goods  of  children,  2959. 

goods  acquired  otherwise  than  from  ascendants  not  subject  to,  2960. 
nor  the  peculiar  patrimonies  of  sons,  2961. 
nor  what  the  father  was  bound  to  give  his  son,  2962. 
nor  expenses  of  education,  2963. 
things  given  to  children  as  an  advantage  over  what  the  others  have,  not  subject 

to,  2964. 
dowries  and  donations  in  favor  of  mairiage  subject  to,  2965. 
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of  dower,  where  husband  ia  inaohnoAt  S9M. 

all  other  donadona  are  brought  into  tlie  sucoetsioii,  2967. 

whatever  maj  be  reckoned  as  a  part  of  the  legitinie  is  sobjeot  to,  2968. 

due  whether  deceased  were  testate  or  not,  2969. 

dowry  giren  a  daughter  by  her  paternal  grandfittber  sofcject  to,  2970. 

things  that  have  perished  without  fimlt  of  donee  mH  nbjeet  to,  2973. 

what  is  consumed  by  use  subject  to,  2974. 
COMMUNITIES,  111. 

theur  incapacities,  111,  note  a.    ( See  Cospokatiom.) 
COMPENSATION,  2287. 

some  debts  not  to  be  compensated,  S288. 

defined,  2289. 

prevents  the  drcuit  of  two  payments,  2290. 

takes  place  though  the  debts  be  not  equal  in  quantity,  2291. 

has  effect  of  itself,  and  by  virtue  of  law,  2292. 

accounts  should  be  stated  year  by  year,  and  oqmpensati—  made  as  the  sams  fiUl 
due,  2293. 

may  be  made  by  the  judge,  2294. 

one  compensates  only  in  his  own  right,  2295. 

both  debts  must  be  dear  and  liquid,  2296. 

there  must  be  no  exception  to  annul  the  debt,  2297. 

debts  not  due  cannot  be  compensated,  2298. 

no  compensation  against  debts  of  public  taxea^  2299. . 

no  compensatioa  in  a  thing  deposited  or  lent,  2800. 

In  crimes  and  offences,  2301. 

of  debts  equal  in  the  sums,  but  odierwise  mnequal,  2302. 

we  can  only  compensate  what  may  be  given  u  payment,  2808. 
COMPROMISES,  their  use,  1094. 

why  so  called,  1095. 

defined,  1098. 

manner  of  proceeding  in,  1099. 

oblige  only  to  the  penalty,  1100. 

general  or  particular,  1101. 

ezpirea  at  tiie  time  limited,  1102. 

and  by  the  death  of  either  party,  1108. 

one  cannot  compnmuse  accusations  of  crime,  1104. 

nor  cases  which  relate  to  the  state  or  honor  of  persons,  1105. 
CONDITIONS,  in  testaments,  defined,  3212. 

the  nature  of,  3325,  note  m.  * 

In  testaments  and  covenants,  their  difierence,  3327,  note  p. 

In  covenants,  205,  224. 

(See  COTBKAKTS,  DOVATIOKS,  SaUS,  TaaTAJOOIT.) 

CONDEMNED  PERSONS,  the  exchequer  heir  to,  2669. 
CONFESSIONS,  three  ways  of  obtaining  them,  2081  -2083. 

of  the  party  serve  as  proof,  2086. 

through  an  error  of  fiict,  nay  be  rectified,  2087. 

through  an  error  of  law,  cannot  be  revoked,  2088. 
CONFISCATIONS,  2457. 
CONSANGUINITy,  2825. 

the  degrees  of,  2830. 

the  lines  of,  2831. 

line  of  aacendaDts,  2882. 
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line  of  descendants,  2833. 

collaterals,  2834. 
divers  lines  of  ascendants  and  descendants,  2835. 
lines  of  ascendants  by  father's  side  and  mother's  side,  2836. 
maltipUcation  of  ascendants  and  their  lines,  2837. 
difference  between  lines  of  ascendants  and  descendants,  2838* 
divers  lines  of  collaterals,  2839. 
three  orders  of  collaterals,  2840. 
proximity  o^  not  regolated  by  order  of  lines,  2841. 
situation  of  lines  of  collaterals,  2842. 

(See  COLLATB1UL8,  AflCBVDAJITS,  DBSGBHBiJrTB.) 

CONTESTATION  OF  SUIT,  1949,  note  / 

CONTRIBUTION,  where  goods  are  sacrificed  for  common  safety,  1617. 

estimation  of  value,  1617,  note. 

all  goods  saved  contribute,  1618. 
except  ship*s  provisions,  1619. 

precaution  for  the  security  of,  1620. 

of  damage  to  the  ship,  1621. 

where  masts  are  cut  away,  1622. 

does  not  take  place  where  ship  is  cast  away,  1623. 

where  goods  taken  out  to  lighten  a  ship  are  lost  in  die  lighted,  1624. 

where,  in  such  case,  the  ship  is  cast  away,  and  not  the  lighter,  1625. 

where  a  vessel  is  saved  from  wreck  by  throvring  goods  overboard,  but  is  after- 
wards lost,  1626. 

if  one  reoorer  goods  thrown  overboard  in  the  first  danger,  1627. 

ceases  when  goods  thrown  overboard  are  recovered,  1628. 

where  goods  remaining  in  the  ship  are  damaged  by  throwing  other  goods  over^ 
board,  1629. 
CORPORATIONS  AND  COMMUNITIES,  1435-1438. 

engage  to  ratify  acts  of  their  syndics,  1448. 
and  to  allow  their  expenses,  1449. 

engagements  of,  how  limited,  1450. 

how  the  directors  of,  are  bound  in  their  own  names,  1451. 

engagements  of,  not  divided  among  the  members,  1452. 

succeed  by  testament,  2505. 
COSTS.    (See  Damages.) 
COUNTER  LETTERS,  2032. 

cannot  prejudice  third  persons,  2033. 
COVENANTS,  nature,  use,  and  various  kinds  of,  140-142. 

meaning  of  the  word,  144. 

defined,  145. 

the  subject-matter  of,  146. 

of  four  sorts,  147. 

not  obligatoiy  without  a  cause,  148. 

in  donations,  acceptance  forms  the  covenant,  149. 

some  have  a  name,  some  not,  but  all  oblige  the  parties  thereto,  150. 

perfected  by  mutual  consent,  151. 

obliging  by  the  intervention  of  a  thing,  152. 

written,  or  unwritten,  153. 

written,  may  be  made  before  a  notary,  or  signed  only  by  the  parties,  154. 

unwritten,  how  proved,  165. 

made  before  a  notary,  prove  themselves,  156. 

60» 
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COVENAIJTS. 

a  gignatnrft  contested  must  be  prared,  157. 

made  before  notaiy,  how  perfected,  158. 

maj  be  made  bj  proxy  between  abient  penoos,  159. 

who  maj  enter  into,  160. 

mnflt  be  made  with  knowledge  and  freedom,  161. 

BO  one  can  ooTenant  for  others,  or  to  their  pRJndioe,  162. 

except  proxies,  163. 

and  certain  others,  according  to  the  power  giren  them,  164. 

where  one  treating  for  a  third  person  undertakes  for  his  consent,  165. 

are  in  the  place  of  laws,  166. 

obscorities  and  doubts  to  be  interpreted  bj  intention  of  parties,  167. 

or  by  the  nsages  of  the  place,  168. 

different  danses  interpreted  by  each  other,  169. 

intention  followed  rather  than  words,  170. 

frandolent  obscurity,  &C.,  interpreted  against  party  using  it,  173. 

altematiTe  obligation  is  in  the  choice  of  the  partf  obliged,  174. 

for  things  whose  ralne  may  be  more  or  less,  175. 

the  price  estimated  at  common  rate,  176. 

time  and  place  of  estimation  of  things,  177. 

expressions  baring  no  sense  rejected,  178. 

errors  in  the  writing  of,  179. 

limited  to  matters  of  which  they  treat,  180. 

interpretatiotf  of  judidal  covenants,  181. 

three  sorts  of  engagements  in,  182. 

the  reciprocal  performance  of,  183. 

suspension  of  the  performance  of,  184. 

penalties  for  non-performance,  185. 

without  a  term  of  payment  or  delivery,  196. 

place  of  performance,  187. 

dbUgee  not  in  delay  till  the  last  moment  of  the  term  expires,  188. 

care  which  one  intrusted  with  the  property  of  another  by  covenant  is  bound  to 

take,  189. 
no  one  accountable  for  accidents,  190. 
he  who  reaps  the  profit  shall  bear  the  loss,  191.  • 
in  which  the  estimation  of  value  is  referred  to  ariiitration,  192. 
perfect  integrity  required  in  all,  193. 
contractors  must  deal  honestly  as  to  third  persons,  194. 
the  liberty  of  taking  advantage  does  not  extend  to  fraud,  195. 
delays  for  performance  aro  arbitrary,  and  depend  on  circumstanoes,  196. 
all  manner  of  pacts  may  be  added  to,  198. 
ordinary  engagements  may  be  altered,  199. 
deceit  and  fraud  excluded  from  all,  200. 
in  all,  every  one  may  ronounce  his  own  right,  201. 
particular  pactions  limited  to  their  subject-matter,  202. 
conditions  in,  208. 
defined,  204. 

condition  and  burden  used  indifferontly,  205. 
the  events  provided  for  by  conditions,  of  three  sorts,  206. 
conditions  of  three  sorts,  according  to  their  effect,  207. 
express  and  tadt  conditions,  208. 
conditions  on  which  the  accomplishment  depends,  209. 
effect  of  the  event  of  such  condition,  210. 
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oondition  on  which  the  diMolution  depends,  211. 

effect  of  the  ertnt  of  such  condition,  212. 

oonsequenoes  of  conditional  coTenantB,  how  regulated,  213. 

conditions  relating  to  past  or  present  time  hare  their  effect  immediately,  214. 

impossible  conditions  annul,  215. 

the  effect  of  conditions  passes  to  heirs,  216. 

oondition  independent  of  deed  of  contractor  has  its  effect  immediatelj,  217. 

oondition  depending  on  the  deed  of  contractor  maj  suffer  a  delay,  218. 

unless  such  delaj  destroy  the  essence  of  the  contract,  or  cause  damage,  219. 

of  him  who  hinders  the  accomplishment  of  condition,  220. 

clauses  of  nullity  and  penal  clauses,  221. 

Uieir  effect,  222. 

Bon-peiformanoe  of  one  contractor  does  not  annul,  223. 

oonoeming  an  uncertain  erent,  224. 

which  are  null,  defined,  225. 

null,  of  which  the  nullity  is  not  yet  known,  22S. 

causes  of  the  nullities  o^  227. 

persons  incapable  of  contracting  by,  228. 

different  degrees  of  such  incapacity,  229. 

liable  to  be  annulled  may  become  yalid,  282. 

a  natural  obligation,  238. 

annulled  by  mistake  and  yiolence,  284. 

concerning  things  public  and  holy,  null,  235. 

annulled  by  change  of  the  thing  sold,  286. 

obligations  mthout  a  cause  are  null,  237. 

null  by  fault  of  one  contractor,  their  effect,  238. 

annulled,  tiie  consequences  of,  239. 

BulUty  must  be  declared  by  sentence  of  a  court,  or  by  consent,  240. 

which  are  null  are  void  also  as  to  third  persons,  241. 

difference  between  nullity  and  dissolution,  242. 

causes  which  dissolre,  243. 

die  latter  corehants  derogate  from  the  first,  244. 

new,  are  without  prejudice  to  the  rights  of  tiiird  persons  acquired  by  former  ooto- 
nants,  245. 

dissolved  by  tiie  event  of  a  condition,  246. 

effect  of  danses  of  nullity,  247. 

dissolved  by  agreement,  248. 

dissolved  and  annulled  by  fraud,  949. 

dissolved  in  some  cases  by  damage  without  firaud,  250. 

of  the  events  which  dissolve,  251. 

dissolved  for  non-performance,  252. 

effects  and  consequences  of  dissolution,  253. 

accessory,  dissolved  with  the  principal  covenant,  254. 

must  be  dissolved  by  authority  of  justice,  or  by  consent,  255. 
COZENAGE  IN  MORTGAGING,  1677.    (See  Stsluoxatb.) 
CREDITOR  AND  DEBTOR,  defined,  649. 
CREDITORS,  acts  to  defraud,  1630. 

such  frauds  of  several  sorts,  1631. 

fraud  by  assignment  of  movables,  1631. 

by  the  Roman  law  a  debtor  might  renounce  a  succession,  in  fraud  of  his  cred- 
itor, 1632. 

what  debtors  do  to  defraud  their  crediton  is  revoked,  1633. 
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frandnlent  bonntiea,  I6S4. 

of  alienation  to  pnrchaflers  for  a  Talnable  consideration,  163S. 
of  alienations  to  pnrdiasen  knowing;  to  the  (mod,  1636. 
sach  pnrchaaer  shall  make  restitation,  1637. 
the  intention  to  defraud  most  be  followed  hj  the  effect,  163S. 
diverB  wajrs  of  defrauding,  1639. 
a  dowry  settled  to  defraud  creditors,  1643. 
receiving  only  what  is  due  conunit  no  fraud,  1644. 
exception  to  this  rule,  1645. 

engagements  following  from  frtwds  on  croditors,  1646-1649. 
accomplices  of  frauds  on,  1647. 
punishment  of  debtor  who  defrauds,  1648. 
where  a  tutor  partidpatea  in  a  fraud  on  cveditoxs,  1649. 
three  sorts  of,  1732. 

priyileges  of  creditors  of  two  kinds,  1733-1735. 
Privilege  defined,  1736. 

priority  of  time  does  not  affect  priTileged  credittn,  1737. 
efiect  of  the  privilege,  1738. 
privilege  of  die  seller,  1739. 

privilege  of  one  who  lends  money  for  a  pnrcfaaae,  1740. 
privilege  of  him  who  lends  to  preserve  the  thing,  1741. 
privilege  for  improvements,  1742. 
effect  of  this  privilege,  1743. 
privilege  of  architects  and  workmen,  1744. 
privilege  of  him  who  lends  to  the  undertaker  of  a  woik,  1745. 
privilege  of  carriers,  1746. 

privilege  on  the  fruits  of  an  estate  for  the  payment  of  rent,  1747. 
privilege  of  a  quitrent  and  of  the  pension  doe  from  an  empl^ytraticsl  ten- 
ant, 1748. 
privilege  on  the  movables  of  a  tenant,  1749. 
of  the  movables  of  under-tenants,  1750. 
privilege  for  the  rents  of  other  buildings,  1753. 
privilege  of  the  king,  1754. 

where  a  creditor  has  a  mortgage  prior  to  that  of  the  king,  1755. 
king  preferred  before  all  creditors,  having  neither  mortgage  nor  privilege,  1758. 
privilege  of  funeral  charges,  1759. 
privilege  of  law  charges,  1760. 
privilege  on  goods  of  public  depositsriea,  1761. 
further  privilege  by  die  customs  of  France,  1761,  note. 
privilege  as  to  the  deposit  in  being,  1762. 
who  iimovate,  lose  their  privilege,  1763. 
concurrence  of  creditors  for  several  deposits,  1764. 
the  effect  of  privileges,  1766. 

difference  of  privileges,  as  to  appropriation  of  goods,  1766. 
competition  and  preference  among  privileged  creditors,  1767. 
having  the  same  privilege,  preference  among,  1768. 
three  orders  of,  1769. 

Substitution  explained  and  defined,  1770, 1771. 
the  simplest  is  assignment,  1772. 
effect  of  assignments,  1773. 
other  ways  of  substitution,  1774. 
by  authority  of  justice,  1775. 
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by  payment  made  to  the  creditor,  1777. 

assig^unent  substitates  to  the  mortgage  and  to  the  pririlege,  1779. 

substitution  without  assignment,  1780. 

how  a  third  person  may  acquire  the  right  of,  1781. 

how  he  may  acquire  the  privilege  of,  1782. 

how  the  privilege  may  be  acquired  without  substitution,  1783. 

where  a  creditor  pays  off  a  prior  creditor,  1784. 

a  purchaser  substituted  to  the  creditor  whom  he  pays  off,  1785. 

substitution  by  attachment,  1786. 

substitution  is  void  after  payment,  1787. 

validity  of  substitutions,  &c.,  depends  on  the  state  of  the  creditor's  right  at  the 
time,  1788. 
CRIMES  AND  OFFENCES,  p.  82. 

public  and  private,  by  the  Roman  law,  2637. 
CURATORS,  1279.   * 

usage  as  to,  1402- 1407. 

of  madmen,  1408. 

when  a  minor  is  mad,  1409. 

madness  to  be  proved  judicially,  1410. 

a  son  may  be  curator  to  a  mad  father  or  mother,  1411. 

when  a  son,  under  jurisdiction,  is  mad,  1412. 

a  husband  cannot  be  curator  of  a  mad  wife,  1413. 

madness  with  lucid  intervals,  1414. 

the  infirmities  which  require  a  curator,  1415. 

of  prodigals,  1416. 

a  prodigal  most  be  proved  such,  1417. 

a  son  cannot  be  curator  to  a  prodigal  father,  1418. 

duration  of  the  curatorship  of  prodigals,  1419. 

to  the  effects  of  an  absent  person,  1420. 

to  a  child  unborn,  1421. 

to  a  succession,  1422. 

to  goods  relinquished  by  a  debtor  to  creditors,  1423. 

a  creditor  may  be  curator  to  Hxe  goods  of  his  debtor,  1424. 

power  of,  1425. 

oath  and  administration  of,  1426. 

difference  between  curators  and  tutors,  1427. 

engagements  of,  1428. 

action  of  those  appointed  to  persons,  1429. 

action  of  those  appointed  to  goods  only,  1430. 

action  of  those  appointed  to  the  goods  of  an  absent  person,  1431. 

action  of  him  whose  charge  is  at  an  end,  1432. 

effect  of  the  action  of  curators,  1433. 

have  mortgage  for  their  security,  1434. 
CUSTOMS,  p.  79. 

and  usages  the  interpreters  of  laws,  p.  83. 

and  laws  abolished  by  disuse,  p.  83. 

DAMAGE  occasioned  by  faults  which  do  not  amount  to  a  crime,  1546. 

occupant  liable  for  damage  by  any  thing  thrown  from  a  honse,  1547. 
the  prohibitions  of  so  throwing  things  extend  to  all  places,  1548. 
occupant  also  liable  to  a  fine,  1549. 
if  any  one  is  killed,  1550. 
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if  there  are  WTeral  oocnpaats,  1551. 
where  one  occupies  the  whole  house  and  lets  chambers,  1559. 
of  those  who  takt  scholars  or  apprentices,  1553. 
where  things  are  thrown  ont  with  design  to  hut,  1554. 
where  things  are  hong  out,  so  that  they  fall,  1555. 
from  tiles  falling,  1557. 
done  by  Hying  creatures,  1558. 

master  of  cattle  answerable  for  damage  done  by  them,  1660. 
and  also  to  a  fine,  1561. 

cattle  doing  damage  to  be  driyen  out  without  violence,  1563. 
yaiions  kinds  of,  by  horses,  oxen,  dogs,  and  wild  beasts,  1564- 1571. 
by  the  fidl  of  a  building,  1572. 

owner  of  ruinous  building  may  be  summoned  to  demolish  it,  1573. 
permission  may  be  given  to  provide  against  such  danger,  1574.  ^ 
negligent  proprietor  liable  for  damages,  1575. 
where  the  building  falls  before  the  proprietor  has  been  warned,  1576. 
to  superfluous  ornaments  of  a  building  thrown  down  by  another,  1577. 
where  the  house  falls  by  accident  after  the  owner  has  been  warned,  1578. 
where  the  decayed  house  is  owned  by  several,  1579. 
new  works  prohibited,  1580. 

a  new  work  which  one  may  make,  even  to  his  neighbour's  inconvenience,  15S1. 
a  new  work  that  one  cannot  do  to  his  neighbour's  prejudice,  1582. 
one  cannot  change  the  ancient  course  of  waters,  1583. 
judicial  prohibition  to  innovate,  1584. 
building  in  public  places  prohibited,  1585. 
where  there  is  no  intention  of  doing  harm,  1586. 
occasioned  by  failure  of  delivery,  1587. 
caused  by  an  innocent  act,  1588. 

precautions  to  be  used  in  works  from  which  damage  may  arise,  1586. 
from  ignorance  of  what  one  is  obliged  to  know,  1587. 
from  fire,  1591. 

done  to  avoid  imminent  danger,  1592. 

where  one  neglects  to  prevent  damage  that  he  is  bound  to  prevent,  1593. 
fh>m  an  accident  preceded  by  some  act  that  gave  occasion  to  it,  1594. 
when  such  accident  was  preceded  by  an  unlawful  fact,  1595. 
DAMAGES,  of  several  sorts,  and  their  causes,  1900. 
may  be  reduced  to  two  kinds,  1901. 
may  be  also  distinguished  by  the  intention,  1902. 
he  who  is  answerable  for,  should  indemnify,  1903. 
difference  between  interest,  and  costs  and  damages,  1904. 
for  non-payment  of  money,  are  uniform,  1905. 
how  judged  and  regulated,  1917. 

as  to  the  quality  of  the  act  of  the  person  from  whom  they  are  due,  1918. 
as  to  the  events  which  follow  such  act,  1919. 
present,  and  damages  to  come,  how  estimated,  1929. 
reparation  regulated  by  a  view  of  the  cause  and  consequences  diereof,  1931. 
a  vulgar  distinction  concerning,  1932. 
reparation  regulated  by  the  judge,  or  by  skilful  persons,  1933. 
certain  damages  regulated  by  the  judge  alone,  1935. 
costs  in  a  lawsuit,  1941. 
restitution  of  fruits,  1943. 
defined,  1960. 
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two  qnestioiui,  1.  whether  any  aze  doe,  1961. 

a.  in  what  thej  consist,  1962. 

the  estimation  of  damages,  1964. 
,       for  which  reparation  may  be  demanded  are  of  two  sorts,  1965. 

either  for  a  loss  snstained,  or  for  a  failure  of  profit,  1966. 

difference  in,  as  respects  fraud,  1967. 

whether  or  not  caused  by  negligence  or  other  fault,  1968. 

may  be  due,  though  not  occasioned  by  any  fault,  1969. 

of  consequences  which  appear  remote,  yet  enter  into  the  estimation  of,  1970. 

estimate  of,  for  losses  which  depend  on  fhtore  OTents,  1971. 

the  prudence  of  the  judge  in  estimating,  1972. 

against  litigious  persons,  1973. 

the  stipulation  of  a  sum  in  lieu  of,  1974. 

estims^  in  money,  1975. 

one  may  be  the  cause  of  loss  and  not  liable  for  damages,  1976. 

questions  relating  to,  1977. 
DECISIVE  OATH,  2083,  2084. 
DEFAMATORY  UBELS,  2558,  note. 
DELEGATION  may  be  made  in  two  manners,  2316. 

all  delegations  imply  novation,  2317. 

defined,  2318. 

can  be  only  by  consent  of  all  concerned,  2319. 

and  assignment,  difieience  between,  2320. 

the  assignment  of  a  debt,  or  the  obligation  of  a  third  person,  does  not  constitute,  2322. 

to  the  creditor,  or  to  another  by  his  order,  2323. 

is  a  kind  of  novation,  2324. 

the  person  delegated  cannot  revive  the  former  obligation,  2325. 

nor  use  the  exceptions  he  had  against  the  person  who  delegated  him,  2326. 
DELTVEBY,  defined,  270. 

of  movables,  how  made,  271. 

of  immovables,  272. 

the  daose  of  precarious  possession  tacitly  understood,  273. 

of  things  incorporeal,  274. 

the  first  effect  of,  is  the  translation  of  the  full  property,  275. 

effect  of,  where  the  seller  was  not  owner,  276. 

another  effect  is  the  right  to  prescribe,  277. 

effect  of,  between  the  buyers  of  the  same  thing,  278. 

the  tune  o^  279. 

the  place  of,  280. 

damages  for  delay  of,  281. 

wherein  such  damage  consists,  282. 

consequences  of  gain  or  loss  which  do  not  enter  into  such  damage,  283. 

damages  due  though  sale  be  annulled,  284. 

seller  cannot  annul  the  sale  by  fiiilure  to  deliver,  285. 

hindered  by  accident,  286. 

where  seller  is  in  danger  of  losing  the  price,  287. 

where  seller  and  buyer  aze  both  in  delay,  288. 
DEPOSIT,  the  use  of,  679. 

demands  particular  fidelity  in  the  depositaiy,  680. 

sequestration,  681  -  683. 

of  things  immovable,  684. 

wagen,  685. 
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neoeasaij  deponts,  686,  783. 

of  things  distrained,  687. 

of  the  goods  of  travellen,  690. 

defined,  691. 

should  he  gratoitons,  692. 

immovahles  may  be  deposited,  693. 

people  may  deposit  goods  of  osiers ;  eTen  thkrei,  694. 

of  restitation  to  the  owner,  695. 

when  the  thing  may  he  restored  to  anotiber  than  the  owner,  696. 

may  be  taken  hack  at  the  owners  pleasure,  697. 

of  the  place  where  the  thing  should  be  restoced,  698. 

depositary  charged  with  the  produce,  699. 

where  depositary  has  leave  to  use  the  thing,  700. 

where  the  thing  belongs  to  several,  701 . 

where  depositary  becomes  insolvent  after  payment  of  his  portion  to  one  of  serenl 
coheirs,  702. 

several  owners  may  agree  that  any  one  of  diem  may  call  for  the  thing,  703. 

a  thing  deposited  with  several  persons,  704. 

if  depositary  use  the  thing  without  leave,  705. 

of  a  thing  for  the  benefit  of  depositaiy,  706. 

of  a  coffer  containing  many  things,  707. 

of  the  expenses  of  keeping  the  thing,  708. 

depositary  shall  recover  the  charges  of  presendii^  tiie  thing,  709. 

and  charges  of  tran8]M>rtation,  710. 

of  the  dischaigc  of  depositary,  711. 

foundation  of  the  care  of  de]M>sitary,  712. 

the  care  required  of  depositaiy,  713. 

fraud  or  negligence  of  depositary,  714. 

of  a  depositary  negligent  in  his  own  affairs,  716. 

where  the  thing  is  lost  without  depositary's  fiiult,  717. 

where  the  degree  of  care  is  regulated  by  agreement,  718. 

of  a  depositaiy  who  ofien  himself,  how  ftdr  accoontable,  719. 

of  a  depositary  who  has  sold  the  thing,  and  bought  it  again,  720. 

if  depositary  delay  restitution,  721 . 

where  the  thing  may  be  restored  in  one  of  many  places,  722. 

of  the  executor  or  administrator  of  defxmtaiy,  723. 

if  executor  of  depositaiy  sell  the  thing,  724. 

the  circumstances  excusing  such  an  act,  724,  note  q. 

depositary  cannot  detain  the  thing  in  compensation  for  a  debi^  725. 

necessary  deposit  defined,  733. 

such  deposit  is  by  agreement,  734. 

the  duty  of  depositary  of  a  necessary  deposit,  785* 
DEROGATORY  CLAUSES,  3110. 

defined,  3111. 

unknown  to  the  Roman  law,  3112. 

and  contrary  to  it,  3115. 
reasons  offered  for  the  invention  of,  3113. 
inconveniences  and  dangers  of,  31 14. 
DESCENDANTS,  who  are  chUdren,  2791. 
who  are  descendants,  2792. 

all  descendants  included  under  the  name  of  children,  2793. 
bastards  not  included,  2794. 
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of  children  bom  in  the  serenth  or  eleventh  month,  S795. 
posthomonSf  stilborn  children,  and  monsters,  S797  -2799. 
a  child  bom  daring  marriage  presamed  legitimate,  2800. 
children  snoceed  by  equal  portions,  2801. 

grandchildren  succeed  hj  representation  with  children  of  first  degree,  2802. 
as  also  among  themselves,  if  there  are  no  children  of  the  first  degree,  2803. 
how  children  of  different  marriages  succeed,  2805. 
they  take  the  rights  of  their  (athen  and  mothers,  2806. 
the  portion  of  the  child  unborn,  2807. 
curator  of  such  child,  2808. 
provision  for  a  widow  big  with  child,  2809. 
provision  for  the  child  whose  state  is  questioned,  2810. 
exclude  ascendants,  2812. 

where  the  filler  and  son  die  at  the  same  time,  2813. 
of  the  mother  and  child  at  the  breast  who  die  at  the  same  time,  2814. 
children  have  the  right  of  transmission,  2821. 
provision  for  children  while  deliberating,  2822. 
iathers  have  the  usnfract  of  successions  fiedling  to  their  children,  2823. 
rights  which  pass  to  those  of  the  family  who  do  not  succeed  to  the  estate,  2824. 
DETENTION,  three  causes  of,  1.  the  right  of  property,  2119. 

2.  the  will  of  the  owner,  2120. 

3.  usurpation,  2121. 

which  the  owner  cannot  take  away,  2140. 
DISCOBCFITURE,  OB  INSOLVENCY,  2344. 

defined,  2345. 

a  creditor  possessing  a  pledge  preferred  as  to  that  pledge,  2346. 

the  seller  preferred  as  to  the  thing  sold  by  him,  2347. 

where  a  debt  is  conditional,  2348. 
DISCUSSION  among  several  tutors,  1339. 

in  fiivor  of  a  third  possessor,  1704. 

in  favor  of  sureties,  1866. 

judicial  sureties  may  be  prosecuted  without  discussion,  1867. 
DISHERISON,  3340. 

of  the  action  given  to  children  in  case  of,  3341. 

distinction  between  preterition  and,  3342. 

insanity  of  testator  presumed  therein,  3343. 

action  given  likewise  to  ascendants,  3344. 

law  as  to  bastards,  3345. 

children  cannot  be  disinherited  without  cause,  3347. 

nor  parents,  or  other  ascendants,  3348. 

children  may  not  be  disinherited  even  though  a  legacy  be  left  them,  8851. 

in  the  Code  of  Justinian,  3352,  3353. 

children  of  the  person  disinherited  excluded  from  the  inheritance,  3357. 

null,  xmless  the  child  be  clearly  designated,  3359. 

of  alimony  for  the  son,  pending  the  appeal  of  the  executor,  3360. 

the  portion  of  a  child  whose  disherison  subsists  accrues  to  the  other  children,  3361. 

but  not  where  the  son  had  only  delayed  the  bringing  of  his  action,  3361,  note  p. 

^ere  less  than  the  legitime  is  left,  3362. 

cannot  be  made  to  subsist  by  the  fovor  of  the  executor,  8363. 

where  the  emperor  is  instituted  heir,  3363,  note  r. 

children  may  not  be  disinherited  without  just  cause,  3365. 

eanses  of  disinheriting  children,  3366, 3367. 
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of  parents,  diven  causes  d,  3968.  • 

causes  to  be  proved  hj  executor,  S369. 

of  the  burden  of  proof  by  the  andent  Roman  law,  3369,  note  6. 

a  husband  may  nol  be  deprived  of  his  wife's  dowiy  by  reason  of  her  iograti- 
tnde,  3370. 

has  its  effect  where  the  purty  has  onoe  approved  of  the  testament,  3371. 

where  the  party  disinherited  accepts  a  legacy,  337%. 

where  the  party  disinherited  is  guardian  to  a  legatee,*  3373. 

where  the  party  has  approved  the  testament  by  oertain  acts,  3374. 

complaint  against,  to  be  made  within  five  yean,  3375. 

the  justice  of  this  prescription,  3376. 

if  the  action  commenced  be  dropped,  it  may  not  be  sobsetinently  revived,  3377. 

cannot  subsist  where  testament  is  foiged,  3378. 
DISPENSATION  OF  AGE,  2393. 
DIVISION,  the  benefit  of,  among  sureties,  1871,  note. 
DONATIONS,  are  of  two  sorts,  906. 

those  taking  effect  in  life,  and  those  after  death,  their  difference,  907. 

consequence  of  this  difference,  908. 

"  To  give  and  to  retain  avails  nothing,*'  909. 

divers  ways  of  giving,  912. 

between  man  and  wife,    913. 

abolished  by  the  Roman  law,  914. 

except  those  taking  effect  after  death  of  donor,  915. 

dispositions  of  various  Customs  in  relation  to,  916. 

defined,  918. 

no  donation  without  acceptance,  919. 

where  the  donee  is  incapable  of  accepting,  920. 

he  who  gives  only  what  he  is  bound  to  makes  no  donation,  921. 

remuneratory,  922. 

are  irrevocable,  923. 

what  may  be  given,  924. 

may  be  of  all  or  of  part  of  donor's  goods,  925. 

not  augmented  by  fruits  reaped  after  the  gift,  926. 

either  pure  and  simple,  or  conditional,  927. 

conditions  of  three  sorts,  928. 

when  perfected,  admit  no  new  burdens,  929. 

difference  between  the  motives  and  conditions  of,  930. 

reservation  of  the  usufruct,  931. 

registration  of,  932. 

alimony  afforded  from  motires  of  liberality,  933. 

the  first  engagement  of  donor  is,  not  to  revoke,  934. 

the  second,  delivery  of  the  thing,  935. 

reservation  of  the  use  and  profits  is  instead  of  delivery,  936. 

the  third  engagement,  warranty,  937. 

if  fraud  of  the  donor  occasion  loss  to  donee,  938. 

donor  cannot  be  obliged  to  perform  more  than  he  is  able  without  being  rednoed  to 
want,  939. 

interest  of  the  things  given,  940. 

the  first  engagement  of  donee  is  to  acquit  charges,  941. 

the  second,  gratitude,  942. 

of  ingratitude  not  resented  by  donor,  943. 

of  revocation,  where  children  are  afterwards  bom  to  the  donor,  944. 
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1X)NATI0N8  IN  PROSPECT  OP  DEATH,  3472. 

two  ngnificatioiiB  of  the  term,  3472. 

distrngniahed  from  those  which  take  effect  in  lifetime  of  donor,  3474. 

defined,  3475. 

three  kinds  o£;  bj  the  Roman  law,  3476. 

by  the  ciTil  law,  those  near  death  maj  not  make  donations  to  take  effect  in  life- 
time, 3477. 

that  is,  of  immorables,  unless  delivered,  3478. 

other  usages  of  Roman  law  respecting,  3479. 

wherein  thej  differ  from,  or  agree  with,  oodidls,  3430. 

the  formalities  of,  3481. 

who  may  make,  3482. 

roles  of  GodicUs  applj  to,  3483. 

and  also  those  of  legacies,  3484. 
DOWRY,  foundation  of  the  rules  of,  828. 

distinction  between  goods  of  the  dowry  and  the  paE^>hemalia,  829. 

remarks  on  the  privileges  of,  831-834. 

defined,  835. 

enjoyed  by  husband  for  the  charges  of  marriage,  836. 

in  what  manner  the  husband  is  master  of,  837. 

consists  of  money  or  other  things  estimated,  838. 

estimation  makes  the  thing  to  be  at  the  husband's  peril,  839. 

consequences  of  this  estimation,  840. 

may  be  of  all,  or  of  a  part  of  the  woman's  estate,  841. 

profits  of,  which  are  not  revenues,  842. 

stones  taken  out  of  a  quarry  are  revenues,  843. 

of  lands  purchased  widi  the  wife's  portion,  844. 

of  the  gains  of  the  wife  or  husband  surviving,  845. 

the  husband  cannot  alienate  lands  he  got  in  marriage  with  the  wife,  847. 

nor  subject  them  to  services  or  other  burdens,  848. 

the  alienation  of,  849. 

settlement  of,  implies  the  condition  that  the  marriage  be  accomplished,  850. 

the  father  endows  his  daughter,  851. 

a  woman  not  under  paternal  jurisdiction  settles  her  own  dowry,  852. 

presumed  to  be  given  by  the  father  from  his  own  estate,  853. 

dot  profeetUiOi  854. 

proceeding  frt>m  father,  reverts,  if  he  survive,  855. 

foundation  and  use  of  this  right,  856. 

so  reverting,  subject  to  profits  due  to  the  husband,  857. 

if  the  fiither  is  a  prodigal,  858. 

coming  from  other  ascendants,  859. 

reversion  of,  as  to  strangers,  860. 

what  a  father  owes  his  daughter  not  considered  as  a  dowry,  861. 

settled  by  the  mother,  862. 

warranty  of,  863. 

the  husband's  engagements  concerning,  864. 

of  the  care  he  should  take  of  the  goods  pertaining  to,  865. 

of  his  diligence  against  debtors,  866. 

if  the  husband  innovate  the  obligation,  it  is  at  his  own  peril,  867. 

if  he  receive  interest  from  a  debtor  of  the  dowry,  868. 

how  prescription  may  be  imputed  to  the  husband,  869. 

restitution  of,  870. 

accessions  of,  871. 
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to  whom  to  be  restored,  872. 

restitatioii  may  be  diminislied  by  Ae  Iraabttid^  gms,  673^ 

and  by  repairs  and  other  chaiigee,  874. 

three  sorts  of  expenses  of,  875. 

necessary  expenses^  676. 

annual  and  ordinary  expenses  to  be  home  by  hnsbaad,  67?. 

gronnd  charges  are  taken  ont  of  llie  fimts,  878. 

useful  expenses,  how  recorered,  879. 

how  we  are  to  judge  of  necessity  or  nsefhlnew  of  socih  expeaaes,  880. 

if  the  repairs  of,  perish  by  accident,  881. 

expenses  ibr  pleasure,  88S. 

repairs  for  pleasure,  883. 

iHien  settled  to  defraud  creditors,  164S. 

cannot  be  prescribed  during  marriage,  28S8. 

(See  Pakafhbbjtal  Goods.) 

EMANCIPATION  OF  CHILDREN,  2867.    (See  Psssovft.) 
ENGAGEMENTS,  the  sevend  kinds  on  which  aocnty  is  fouded,  p.  8. 

the  spirit  of  the  second  law  in  aU,  p.  19. 

demand  the  use  of  a  government,  p.  20. 

are  the  foundation  of  the  particular  laws  whieh  relate  to  them,  p.  21. 

general  rules  arising  from,  p.  22. 

are  instead  of  laws,  p.  22. 

formed  without  a  oorenant,  1271  >  1275. 

of  those  who  manage  the  affairs  of  others  without  their  knovdedga,  1458-1455. 

to  continue  an  affair  begun,  1456. 

the  care  to  which  they  are  bound,  1457. 

of  the  neglect  of  such  affiurs,  1458. 

an  affair  undertaken  without  necessity,  1459. 

of  him  who  manages  only  one  affair,  1460. 

of  accidents,  1461. 

if  the  absent  person  die  before  the  affair  is  ended,  1462. 

interest  of  minors  reoeired  on  account  of  absent  persons,  1463. 

of  him  who  manages  the  affair  of  one  person  believing  it  to  belong  to  anodier,  1464. 

if  a  woman  manages  the  affur  of  an  absent  person,  1466. 

of  those  who  act  through  necessity,  1466. 

a  case  where  the  most  exact  care  is  not  required,  1467. 

of  him  whose  business  has  been  managed  by  another  without  his  knowledge,  146S. 

1.  to  ratify  and  execute  what  has  been  well  done,  1469. 

2.  to  reimburse  his  expenses,  1470. 
excessive  expenses  reduced,  1471. 

8.  to  pay  interest  on  money  advanced,  1472. 

unnecessary  expenses,  1473. 

if  what  has  been  usefully  done  perish  by  accident,  1474. 

of  i^probation  of  what  has  been  ill  done,  1475. 

of  expenses  incurred  from  motives  of  liberality,  1476. 

such  expenses  to  be  judged  by  circumstances,  1478. 

formed  by  acddenti,  1596. 

of  things  left  on  another's  land  by  an  inundation,  1602. 

of  things  thrown  into  the  sea  in  danger  of  shipwreck,  1603. 

provision  of  victuals  in  a  common  danger,  1604. 

of  repairing  changes  in  the  condition  of  places  caused  by  an  accldeat,  1605. 
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if  gnch  changes  cannot  be  repaired,  1606* 

of  mixture  of  things  belonging  to  several  persons,  1607. 

one  may  seek  for  what  he  has  left  in  another's  groond,  1608. 

are  reciprocal  and  not  reciprocal,  1609. 

all  accidents  causing  gain  or  loss  do  not  form  engagements,  1610. 

of  him  who  has  fonnd  a  thing  lost,  1601, 1618. 

of  him  who  recovers  what  he  had  lost,  1613. 

of  him  on  whose  ground  the  property  of  another  has  been  thrown  bj  acci- 
dent, 1613;  1614. 

the  rights  of  such  person,  1615. 

contribution  in  case  of  loss  of  goods  thrown  overboaid  for  common  safety,  1616-1639. 

following  from  frauds  on  crediton,  1646. 

the  consequences  which  add  to  engagements  and  strengthen  them,  1650. 

three  ways  of  annulling  or  diminishing,  8S86. 
EQUITY,  pp.  37,  85. 
EBROR  of  fact,  defined,  1294. 

of  law,  defined,  1225. 

there  can  be  no  ignorance  of  the  law  of  nature,  1226. 

difference  between  errors  of  fact  and  law,  1227. 

of  minors,  does  them  no  prejudice,  1228. 

of  persons  of  frdl  age,  has  divers  effects,  1229. 

of  ftct  which  is  the  only  cause  of  a  covenant,  1280. 

if  not  the  only  cause  of  the  covenant,  1231. 

ignorance  of  &cts  is  presumed,  1232. 

of  fact,  caused  by  fraod,  1288. 

efiect  of,  to  be  judged  hj  drcumstanoes,  1234. 

of  computation,  1285. 

in  law,  not  sufficient  to  annul  covenants,  1236. 

in  law,  if  the  only  cause  of  the  covenant,  1287. 

of  customs,  1237,  note. 

of  law,  of  no  avail  in  certain  cases,  1239. 

of  law,  when  not  the  only  cause  of  the  covenant,  1240. 
ESSOINS,  or  the  excuses  of  witnesses,  2058. 
ESTIMATION  of  goods  sacrificed  at  sea,  1617,  note. 
EXCEPTIONS  AND  DISPENSATIONS,  their  foundation  and  natofe,  p.  60. 

two  sorts  of  exceptions  to  laws,  p.  90. 
EXCHANGE,  444. 

rules  of  the  Roman  law  concerning,  445. 

the  rules  of  sales  apply  to,  except  those  of  price,  446, 450. 

defined,  447. 

no  distinction  of  buyer  and  seller,  448. 

eviction  in,  449. 

of  lands  mortgaged  for  other  lands,  1648,  note. 
EXCHEQUER  in  the  place  of  heir  to  condemned  persons,  2669. 

and  to  the  estates  of  aliens,  2670. 

and  to  bastards,  2671. 

and  to  those  who  have  no  relations,  2672. 
EXECUTOR,  need  not  be  mentioned  by  name,  3089. 

may  be  unknown  to  testator,  3041. 

must  be  certainly  described,  3042. 

cannot  be  a  witness,  3058. 

nor  can  his  children,  fadier,  or  brothers,  8061. 

61  • 
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disdnction  of  direct  and  obliqne  words  in  the  institntion  of,  abolished,  8098. 

reDoancing  the  inhcntance,  3125.  ^^^ 

the  executor  first  institated  preferred,  3183. 

his  condition,  3186. 

his  inoonyeniences,  3187.  * 

the  ose  and  necessity  of,  3334. 

must  gire  an  acconnt,  3339.    (See  HBim.) 
EVICTION,  defined,  371. 
^  of  tenant,  484. 

FACTORS,  the  boonds  of  their  power,  1185. 

where  one  is  substitnted  to  take  choiige  of  a  ship  or  cargo,  by  the  one  intnbted 
with  it,  1186. 

of  minors  or  women  employed  as,  1187. 

where  several  partners  employ  one  factor,  all  are  bound,  1189. 

are  not  obliged  in  their  own  names,  1191. 

how  the  power  of  factors  expires,  1192. 
FALCIDIAN  PORTION,  whence  its  name,  3698. 

applies  only  in  provinces  governed  by  written  law,  3699. 

defined,  3700. 

not  to  be  taken  out  till  debts  are  paid,  3701. 

and  fnneral  expenses,  3702. 

executor  cannot  have,  unless  he  make  an  inventory,  3703. 

the  heir  at  law  has  a  right  to,  3704. 

all  dispositions  made  in  view  of  death  subject  to,  3706. 

computed  according  to  value  of  goods  at  testator's  death,  3706.  , 

whidi  are  valued  according  to  their  worth  at  that  time,  3707.  i 

losses  of  goods  fall  on  executor  if  he  accept  purely  and  simply,  3708.  ' 

difference  between  such  executor  and  one  with  the  benefit  of  an  inventory,  3709.      | 

not  regulated  by  the  estimate  of  testator,  3710. 

valuation  of  goods  should  be  with  knowledge  of  all  concerned,  3711. 

precaution  as  to  uncertain  goods,  3712. 

diminished  by  diminution  of  chaiges  and  new  funds,  3713. 

and  by  discovery  of  other  goods,  3714. 

regulated  by  estimation  if  the  thing  bequeathed  cannot  be  divided,  3715. 

ceases  in  certain  cases,  3716. 

not  diminished  by  favor  of  the  legacy,  3717. 

whether  legacies  to  pious  uses  are  exempt  from,  3718. 

how  regulated  where  there  are  conditional  legacies,  3719. 

legacy  of  a  service  is  subject  to,  3720. 

legacy  of  the  payment  of  a  debt  not  due,  subject  to,  3721. 

legacy  of  a  debt  due  from  an  insolvent  debtor  not  subject  to,  3722. 

equity  of  this  rule,  3723. 

three  sorts  of  legacies  to  be  provided  for,  8724. 

due  finom  legacy  of  a  usufruct,  and  how  regulated,  3725. 

how  this  rule  is  deduced,  3726. 

the  various  provisions  of  different  texts,  3727  -  3730. 

the  provisions  of  the  sixty-eighth  law  oonceming,  3731. 

equitable  manner  of  regulating,  3732. 

only  the  beneficiary  heir  has  a  right  to,  3733. 

of  goods  concealed  by  executor,  is  lost  to  him,  3734. 

al^iO  tliat  of  legacies  which  he  has  attempted  to  suppress,  3735. 
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the  heir  at  law  renouncing  his  right  by  testament  does  not  lose  his  right  to,  3786. 

where  several  execntors  are  charged  with  difterent  legacies,  3737. 

legatees  charged  with  legacies  have  no  right  to,  3738. 

except  where  a  diminntion  happens  on  account  of  the  executor,  3739. 

testator  may  forbid  taking,  3740. 

legacy  of  an  immovable  not  to  be  alienated  is  not  subject  to,  3741. 

when  testator  is  a  debtor  to  his  executor,  3742. 

dispositions  of  military  testaments  not  subject  to,  3743,  3744. 

where  a  legatee  is  charged  with  an  annual  pension,  3745, 3746. 

diminished  by  what  augments  the  inheritance,  3747. 

and  by  what  comes  to  the  executor  in  that  quality,  3748. 

executor  remaining  alone  does  not  contribute  to  legatees  having  assignments  on 
the  portion  of  the  other  executor,  3749. 

and  so  in  the  case  of  a  pupillary  substitution,  3750. 

rule  concerning,  in  case  of  accretion  or  substitution,  3751. 

not  diminished  by  legacy  to  one  executor  to  be  taken  from  the  share  left  to  the 
other,  3752. 

between  coexecutors,  who  are  legatees,  3753. 

where  the  executor  is  instituted  for  several  shares  of  &e  inheritance,  3754. 

not  diminished  by  the  accomplishment  of  a  conditional  legacy,  where  the  legatee 
succeeds  to  the  executor,  3755. 

charge  on  one  executor  augments  only  his  share  of,  3756. 

how  estimated,  when  payment  of  legacy  is  deferred,  3757. 

cannot  be  deducted  by  executor  who  has  paid  or  promised  to  pay  whole  legacy,  3758. 

unless  he  have  done  so  through  an  error  of  fivct,  3759. 

not  lost  by  the  mere  effect  of  time,  3760. 

of  several  legacies  to  one  legatee  retained  out  of  that  which  is  last  paid,  3761. 

executor  claiming  without  right  is  liable  for  interest,  if  he  delay  payment  of  lega- 
cies, 3762. 
FIDUCIARY  BEQUESTS,  definition  and  use  of,  3490. 

particular,  two  sorts  of  rules  concerning,  3491. 

particular,  defined,  3496. 

(SeeLBOAOT.) 
FORCE,  the  nature  of,  and  its  effects  on  liber^,  1341. 

every  kind  of  force,  violence,  and  threat  unlawful,  1244. 

rule  of  the  Roman  law  concerning,  1246. 

defined,  1247. 

covenant  to  which  a  party  has  consented  through  force  is  null,  1248. 

divers  ways  of  using  force,  1249. 

if  a  magistrate  use  unlawfully  his  authority,  1250. 

where  used  on  another  than  him  whose  consent  it  is  intended  to  obtain,  1251. 

what  is  done  by  force  is  null,  1252. 

effects  of,  to  be  judged  by  circumstances,  1253. 

used  to  obtain  a  compliance  with  that  which  is  just,  1254. 

counsel  and  authority  do  not  impose  force,  1255. 

what  is  done  by  authority  of  a  court  of  justice  is  not  force,  1256. 
FORFEITURES,  2457. 

by  the  Roman  law,  2669,  note. 
FRAUD,  defined,  1259. 

judged  by  the  quality  of  the  fact  and  the  dreumstances,  1260. 

never  presumed,  but  must  be  proved,  1261. 

dohu  re  ipad,  1262. 

(See  CsBDiTOR.) 
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FRIENDSHIP,  the  natare  and  kindii  of,  p.  26. 

difference  between  friendship  and  the  love  aOolned  by  the  second  knr,  p^  27. 

a  natural  consequence  of  the  second  law,  p.  28.  . 

is  mutual  and  fitie,  p.  28. 

and  conjugal  love,  their  difference,  p.  89. 

and  love  of  parents  and  children,  their  difference,  p.  90. 

its  use  in  society,  p.  30. 
FUNERAL  CHARGES,  2651-2653. 

are  privileged,  2654. 

regulated  bj  the  estate  and  quality  of  tha  deceased,  9655. 

unreasonable  dispositions  of  testator  re^MCting,  2656. 

how  recovered  back  if  any  other  than  the  heir  has  paid  them,  2657. 

GOVERNMENT,  the  order  of,  to  keep  men  within  their  engagonenti,  p.  19. 

HABITATION,  970. 

defined,  977. 

extends  to  the  whole  family,  978. 

extends  to  the  whole  house,  or  a  part,  979. 

the  right  of,  may  be  transferred,  980. 

the  right  of,  is  for  life,  981. 

expires  by  death  of  nsufructuaiy,  1006. 
HEIR  AND  EXECUTOR,  2461. 

defined,  2463. 

two  sorts  of  heirs,  2464. 

the  heir  is  in  the  place  of  the  deceased,  2470. 

the  engagement  of,  has  three  characters,  2471. 

is' irrevocable,  universal,  and  indivisible,  2472-2474. 

esteemed  such  from  the  death  of  tlie  person  whom  he  sncceeds,  2477. 

who  divests  himself  of  the  inheritance,  remains  liable  for  all  the  chaiges,  2479. 

who  sells  his  right,  is  repnted  heir,  2480. 

where  the  portions  of  heirs  are  not  regulated  they  will  ba  equal,  2482. 

who  may  be  heir,  2483. 

married  dau^ters  excluded  by  some  customs  of  France,  2484. 

other  incapacities  by  these  customs,  2486. 

all  persons  may  be  heirs,  if  there  be  no  cause  excluding  them,  2487. 

two  sorts  of  incapacity,  as  to  causes,  2489. 

stillborn  children  and  monsters,  2490. 

children  who  die  as  soon  as  bom  succeed,  2491. 

whether  a  child  bom  alive  before  its  time  inherits,  2492. 

a  child  bom  after  the  mother*s  death  inherits,  2495. 

mad,  deaf,  and  dumb  persons,  and  prodigals,  inherit,  2496. 

aliens  do  not  succeed,  2502. 

professed  monks  do  not  succeed,  2503. 

nor  persons  condemned  to  death,  or  those  civilly  dead,  2504^ 

corporations  and  communities  succeed  by  testament,  2505. 

children  unborn  when  the  succession  fell  succeed,  2506. 

who  unworthy  of  being  heir  or  executor,  2546. 

difference  between  the  usage  of  France  and  the  Roman  law,  2547. 

who  is  unworthy,  excluded  from  the  inheritance,  2549. 

the  causes  which  render  him  unworthy,  2550,  2562- 

who  is  unworthy  restores  the  fruits  and  interest,  2563. 

difference  between  the  causes  that  render  heirs  unworthy,  2564. 
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if  tiM  cmiise  •ubeist  at  the  time  of  the  testator's  death,  S565. 

if  tlie  cause  had  ceased  at  that  time,  2566. 

distinction  of  causes  with  respect  to  the  two  kinds  of  suocession,  2567. 

who  can  have  no  heirs  or  executors,  2568. 

persons  incapable  of  making  a  testament  cannot  have  testamentary  heiza,  2570. 

bastards  dying  intestate  have  no  heirs  but  their  children,  2571. 

aliens  have  no  heirs  or  executors,  2572. 

monks  have  either  testamentary  heirs  or  heirs  at  law,  2573. 

condemned  persons  have  no  heirs,  2574. 

persons  who  have  no  relatives  have  no  heirs  at  law,  2575. 

the  rights  of,  2576,  2577. 

first,  to  accept  the  suocession  and  take  possession  of  the  goods,  2578. 

entrance  on  the  in&eritaiice  takes  effect  from  die  date  of  the  death,  2579. 

may  renounce  the  inheritance,  2580. 

may  deliberate  whether  or  not  to  accept,  2581. 

may  demand  that  legacies  and  bequests  be  reduced,  2583. 

may  sell  or  otherwise  dispose  of  the  inheritance,  2584. 

transmits  the  inheritance  to  his  heir,  2585. 

does  not  succeed  to  certain  rights,  2586. 

rights  of  heirs  of  blood  to  the  legitime,  2587. 

right  of  partition  among,  2588. 

accretion,  2589. 

collation  of  goods,  2590. 

reversion,  2591. 
the  engagements  of,  to  the  succession  by  the  effect  of  aoceptanoe,  2592. 
a  general  engagement  for  all  the  chai^ges  of  the  inheritance,  2594. 
the  particular  engagements  of,  are  of  two  kinds,  2595. 
the  charges  which  may  be  Imposed  on,  2596. 
the  charges  to  which  he  is  liable,  2597. 
two  engagements  of  deceased  do  not  pass  to,  2598. 

1.  public  offices,  2599. 

2.  engagements  made  by  mutual  consent,  2600. 
all  lawful  charges  may  be  imposed  on,  2601. 
dispositions  regulating  these  charges,  2602. 

what  necessary  for  the  validity  of  these  dispositions,  2603. 

1.  the  person  must  be  capable  of  disposing,  2604. 

2.  they  must  be  in  fiivor  of  persons  capable  of  receiving,  2605. 

3.  they  must  be  in  due  form,  2606. 

4.  they  must  be  within  the  bounds  prescribed  by  law,  2607. 
difference  of  effect  of  these  rules,  2608. 

how  these  dispositions  should  be  periormed,  2610. 
bound  for  all  the  charges  of  the  inheritance,  2611. 
for  chaiges  of  successions  that  deceased  had  inherited,  2612. 
for  substitutions  and  fiduciary  bequests  deceased  had  inherited,  2613. 
for  all  other  charges,  debts,  and  demands  on  the  succession,  2614. 
for  damages  by  any  crime  of  the  deceased,  2615. 
for  debts  payable  slier  his  death,  2616. 
for  funeral  expenses,  2617. 
a  plan  of  the  rights  and  charges  of,  2618. 
bound  for  debts  though  they  exceed  the  inheritance,  2621. 
three  kinds  of  engagements  and  debts,  2622. 

creditors  of  the  deceased  preferred  to  those  of  the  heir,  in  goods  of  the  inherit- 
ance, 2624. 
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creditors  of  heir  preferred  to  those  of  the  deceased,  in  goods  heloag^  to  tk 

heir,  2625. 
creditors  without  mortgage  or  privilege  share  equallj,  2626. 
creditors  of  deceased  come  in  all  alike  on  the  goods  of  the  heir,  2627. 
separation  of  goods  of,  from  those  of  the  inheritance,  2626. 
bonnd  for  the  debts,  personally,  each  for  his  share,  and  bypothecariljr  fiir  tk 

whole,  2629. 
mortgage  or  privileged  debt,  divided  with  respect  to,  2630. 
how  all  the  debts  are  divided  among,  26SI. 
debts  are  divided,  even  against  the  exchequer,  26S2. 
division  not  hindered  by  insolvency  of  an  heir,  2633. 
debts  divided  according  to  portions  of  the  inheritance,  2634. 
engagements  of,  on  account  of  the  crimes  of  the  deceased,  2635. 
principles  of  the  Roman  law,  2636. 
usage  of  France  respecting,  2642. 
these  usages  conform  to  those  of  the  canon  law,  8645. 
distinction  between  the  pecuniary  punishment  and  the  dvil  interesti  2643. 
how  liable  to  pecuniary  punishment,  2649. 
always  botmd  for  the  civil  interest,  2650. 
engagements  of  heirs  to  each  other,  2658. 

should  inform  each  other  of  what  they  have,  or  know  of,  tlie  inheritanoe,  2660. 
of  the  care  they  should  take  of  the  common  goods,  2661. 
should  divide  the  profits  they  have  made,  2662. 
should  reimburse  each  other  the  interest  of  money  advanced,  2663. 
should  bring  into  the  inheritance  all  goods  which  ought  to  be  brought  ia,  2665. 
one  cannot  make  changes  in  the  goods  without  the  consent  of  all,  8666. 
engagement  to  come  to  a  partition,  2667. 
universal  donee  is  in  the  place  of  heir,  2674. 
the  purchaser  of  an  inheritance  is  in  the  place  of,  2675. 
the  curator  to  a  vacant  succession  represents,  2676. 
may  deliberate  whether  or  not  to  accept,  2682. 
informs  himself  by  the  inventory,  2683. 
curators  are  named  while  he  deliberates,  2684. 
and  perishable  things  are  sold,  2685. 
pressing  chaiges  are  acquitted,  2686. 
alimony  allowed  to  children  while  they  deliberate,  8687. 
many  heirs  successively  have  each  the  right  of  deliberation,  8688. 
who  dies  while  deliberating  transmits  his  right,  2689. 
with  the  benefit  of  an  inventory,  2690. 
punishment  of,  for  concealing  effects,  2694. 
engagements  of,  to  the  succession,  2705. 

he  who  acts  as  heir  should  know  that  he  Is  heir,  to  be-chaigcd  as  such,  8781. 
and  the  act  must  proceed  from  no  other  cause,  2722. 
the  heir  at  law,  who  does  not  know  that  there  is  a  testament,  does  not  approve  i 

by  declaring  himself  heir,  2723. 
acts  of,  how  to  be  distinguished,  2724. 
when  one  is  forced  to  act  as  heir,  2727. 
precautions  to  be  taken  by,  2728. 
accepting  the  inheritance,  2729. 
renouncing  the  inheritance,  2735. 

the  heir  of  blood  may  be  testamentary  heir,  if  he  is  institated,  8991. 
his  duties,  if  he  accept  the  inheritance,  2991. 
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HEIR  AND  EXECUTOR. 

most  take  the  place  of  deceased  after  his  death,  2997. 

heir  at  law  may  not  renoance  the  execution  of  a  testament,  so  as  to  succeed  as  if 

to  an  intestate,  S1S4. 
(See  ExBOUTOB,  Ikhsbitancb,  Fabtitiov,  Substitution,  Sucobbbxon,  Tes- 
tament, Tbansiiibsiok.) 
HUSBAND  AND  WIFE,  how  thej  succeed  to  each  other,  8942. 

(See  DowBT.) 
STFOTHECARY  ACTION,  prescribes  in  forty  years  by  the  Roman  law,  1797,  note. 

INCAPACITY,  different  kinds  of,  have  different  effects,  2507. 

difference  with  respect  to  the  two  kinds  of  succession,  2508. 

some  incapacities  cease,  others  last  always,  2509. 

of  bastards  ceases  by  marriage  of  their  parents,  2510. 

of  aliens,  by  naturalization,  2511. 

of  monks,  by  the  nullity  of  their  tows,  2512. 

of  condemned  persons,  by  pardon,  2513. 

may  cease  for  time  past  and  future,  or  only  for  the  future,  2514. 

of  bastards  and  aliens  ceases  only  for  the  future,  2515,  2516. 

of  monks  and  condemned  persons  may  cease  for  both,  2517,  2518. 

three  different  times  to  be  considered  as  to  the  inct^Micity  of  testamentary  suc- 
cessions, 2520. 

one  time  only  to  be  considered  in  the  succession  of  intestates,  2521. 

effect  of,  happening  after  the  succession  of  an  intestate  is  open,  25S^. 

of  bastards,  the  effect  of,  2528. 

of  aliens,  the  effect  of,  2529. 

of  monks,  the  effect  of,  2538. 

of  condemned  persons,  the  effect  of,  2539. 

takes  place  only  from  the  time  of  condemnation,  2540. 

if  the  condemnation  subsist,  the  incapacity  subsists,  2541. 

ceases  in  some  cases,  2542. 

difference  between  the  Roman  and  French  law,  2543. 

one  cannot  bequeath  to  one  incapable  by  the  intervention  of  other  persons,  2545. 
INHERITANCE,  comprehends  only  the  goods  and  lights  transmissible  to  a  suc- 
cessor, 2467. 

may  be  without  goods,  2468. 

divided  among  the  heirs,  2475. 

not  accepted,  represents  the  deceased,  2476. 

effect  of  the  acceptance  of,  2729. 

possession  not  necessary  to  one*s  becoming  heir,  2730. 

acceptance  relates  to  the  time  of  death,  2731. 

acceptance  obliges  to  pay  all  charges,  2732. 

and  gives  the  right  of  transmission,  2733. 

effect  of  acceptance  as  to  goods  which  do  not  remain  in  the  inheritance,  2734. 

every  heir  may  renounce,  2735. 

how  he  may  renounce,  2736. 

heir  should  know  his  right,  2737. 

heir  who  has  renounced,  cannot  retract,  2738. 

one  cannot  renounce  in  part,  2739. 

(See  Hbzb.) 
INNKEEPER,  the  engagements  of,  1172. 

are  either  express  or  tacit,  1173. 

how  accountable  for  the  act  of  his  servants,  1174. 
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tho  care  to  which  he  is  bound,  1175. 

answerable  for  thefts,  1176. 

acoonntable  for  the  acts  of  his  family,  1177. 

and  for  the  acts  of  servants  done  in  the  inn,  117S. 
INSOLVENCY.    (See  Discohi'itdm:.) 
INSTITUTION  OF  HEIRS,  by  oontmct,  2443. 

reoeiyed  in  Franoe,  2444. 

bat  prohibited  by  the  Roman  law,  2445. 

essential  principles  relating  to,  2445  >  2450. 
INTEREST,  why  fixed,  and  costs  and  damages  nndetenninad,  1906. 

a  natural  caose  of  difference  between  them,  1909. 

consequences  of  this  difference,  1912. 

exceptions  to  the  rule  fixing  interest,  1914. 

defined,  1944. 

in  what  it  consists,  1945. 

when  due,  1947. 

purchaser  of  lands  owes  interest  of  the  price,  1948. 

due  after  the  demand  of  a  debt,  1949. 

of  costs  of  suit,  1949,  note  g, 

may  be  stipulated  when  not  due  otherwise,  1950. 

of  marriage  portions,  1951. 

due  from  those  who  convert  the  money  of  others  to  their  own  profit,  IKt 

on  interest  cannot  be  demanded,  1953. 

is  due  on  other  revenues  than  interest,  1954. 

to  what  the  prohibition  of  interest  on  interest  refers,  1955. 

a  case  where  interest  on  interest  is  due,  1957. 

•rises  from  four  causes,  1958. 

how  to  judge  whether  it  be  due  or  not,  1959. 
INTERROGATION  of  a  party  ordered  by  the  judge,  2089. 

the  party  should  answer  clearly  and  precisely,  2090. 

the  use  of  interrogations,  2091. 

of  answers  to,  made  through  an  error  of  (act,  2092. 

die.  effect  of  interrogations,  2093. 

the  answers  are  not  decisive  in  fiivor  of  those  making  them,  2094. 

difference  between  them  and  a  demand  to  see  writings  of  one  of  the  paitiei,  30^ 
INVENTORY.    One  may  become  heir  with  the  benefit  of  an  inventory,  2690. 

to  be  made  in  due  form,  2691. 

must  include  aU  the  goods,  2692. 

omissions  in,  may  be  supplied,  2693. 

pnnishment  of  heir  for  diverting  the  goods,  2694. 

heir  with  the  benefit  of,  bound  only  for  the  value  of  the  gooda,  2695. 

the  legacies  are  reduced,  2696. 

the  heir  who  is  a  creditor  preserves  his  debt,  2697. 

and  is  allowed  his  expenses,  2698. 

such  heir  should  sell  the  movables,  2699. 

heir  only  bound  to  give  an  account,  2700. 

not  bound  to  observe  the  order  of  creditors  in  paying  the  debts,  S701. 

he  may  pay  legacies  if  creditors  do  not  appear,  2702. 

lands  so  given  in  payment  remain  subject  to  mortgages,  2703. 

the  benefit  of  an  inventory,  3138. 

JURISDICTION.    Agreement  between  the  spiritual  and  temporal  jurisdiction,  ^  ^ 
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JUNDHED.    Tile  ties  of  kindred  and  affinit7,  and  their  principles,  p.  15. 

(See  COKSAMOITINITT.) 

KINQS,  the  protectors  and  defenders  of  the  laws  of  the  chnrch,  p.  49. 

IjAW.    The  first  principles  of  all  laws  unknown  to  the  pagans,  p.  1. 

the  certainty  of  these  principles,  p.  2. 

the  knowledge  of  the  first  principles  of  laws  attained  by  the  knowledge  of 
man,  p.  a. 

the  first  law  of  man,  p.  6. 

the  second  law  of  man  obliges  to  unity,  p.  6. 

society  founded  on  these  two  laws,  p.  7. 

relation  of  the  sute  of  man  in  this  life  to  the  exercise  of  tiie  first  law,  p.  8. 

to  the  exercise  of  the  second  law,  p.  9. 

laws  of  spiritual  powers  which  relate  to  temporal  things,  p.  46. 

of  temporal  powers  concerning  spiritoal  things,  p.  46. 

the  natore  and  spirit  of  laws,  and  their  kinds,  p.  49. 

two  sorts  of  laws,  immutable  and  arbitrary,  p.  49. 

examples  of,  their  nature  and  origin,  pp.  50,  51. 

the  (tifficulties  arising  fh>m  the  immutable  laws,  the  fint  cause  of  aibitrarf 
laws,  p.  51. 

die  immutable  laws  implied  in  these  sorts  of  arbitrary  laws,  p.  64. 

the  second  cause  of  arbitrary  laws,  mattos  of  which  the  use  has  been  in- 
Tented,  p.  54. 

natural  matters  hare  arbitrary  laws  and  inTented  matters  have  natand  laws, 
p.  55. 

few  arbitrary  laws  in  natural  matters,  p.  56. 

many  in  arbitrary  matters,  p.  56. 

of  the  Boman  Law,  the  Canon  Law,  the  Ordinances,  and  the  Customs,  p.  66. 

the  particular  rules  of  the  law  of  nature  are  nowhere  collected  but  in  the  body  of 
the  Boman  law,  p.  57. 

the  justice  and  auUiority  of  all  laws:  difiiareiioe  between  that  of  natoial  and 
arbitrary  laws,  p.  58. 

die  distinction  of  immutable  laws :  of  those  which  admit  cnr  not  of  dispensation 
and  exception,  p.  59. 

the  importance  of  distinguishing  the  characters  and  spirit  of  the  laws,  p.  61. 

examples  of  the  distinction  between  immutable  and  arbitiaiy  laws,  p.  62. 

the  danger  of  yiolating  natural  law  under  pretext  of  preferring  it  to  an  aibitraiy 
law,  p.  64. 

discernment  of  the  spirit  of  the  laws  necessary  for  deciding  questions,  p.  66. 

the  necessity  of  studying  the  laws  of  nature,  p.  66. 

natural  laws  regulate  what  is  past,  and  what  is  to  oome,  though  ntrsr  promul- 
gated, p.  82. 

arbitrary  laws  regulate  only  the  time  to  come,  after  pubUoation,  p.  82. 

natural  laws  which  seem  sometimes  as  if  abolished,  p.  70. 

different  effects  of  some  natural  laws,  p.  71. 

Divine  and  Human,  Natural  and  Fositiye,  p.  72. 

distinction  of  the  laws  of  religion  and  those  of  policy,  p.  73. 

the  Law  of  Nations,  p.  76. 

the  Public  Law,  p.  77. 

Private  Law,  p.  77. 

the  Civil  Law,  p.  77. 

division  of  laws  in  the  Boman  law,  p.  78. 

divers  ways  of  dividing  laws  under  diffierent  views,  p.  78. 
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written  law:  Coftoms,  p.  79. 

when  new  lawt  hftTe  relation  to  old  onei  thej  iIkniU  be  inteipreted  hj  eadt 

other,  p.  82. 
In  ibroe  to  be  premmed  neeftil  and  josti  p.  8S. 
coatoms  and  nsages  the  interpreten  o(  p.  83. 
lawB  and  cnstonu  aboliehed  by  disoee,  p.  83. 

the  laws  and  cnstonu  of  neigfabooring  places  senre  ae  ezampke  and  raks,  p.  84. 
laws  to  be  jodged  by  their  whole  tenor,  p.  84. 
the  intent  of,  to  be  followed  rather  than  the  tenna,  p.  84. 
delect  of  expression,  how  supplied,  p.  85. 
laws  which  are  interpreted  fiftvoiahlj,  p.  85. 
laws  which  are  stricdy  interpreted,  p.  85. 
the  rigor  of  the  law;  equity,  p.  85. 
the  divers  uses  of  laws,  p.  86. 

they  restrsin  what  is  indirectly  against  their  intentkni,  p.  87. 
not  made  for  one  single  esse,  p.  87. 
extant  of,  according  to  their  design,  p.  88. 
importance  of  distinguishing  three  sorts  of  laws,  p.  89. 
a  general  idea  of  the  subject-matters  of  all  laws,  p.  92. 
remarks  on  the  ordinances,  customs,  the  Roman  law,  and  the  Canon  law,  p.  9S, 
all  matters  of  law  have  a  natural  order,  p.  96. 
the  foundation  of  this  order,  p.  96. 
remarks  on  the  matters  of  the  public  law,  p.  103. 
what  we  understand  by  law  and  rule,  5. 
these  terms  used  without  distinctionf  6. 
the  sdenoe  of,  consists  in  knowledge  of  the  written  rules,  7. 
rules  of,  defined,  8. 
two  sorts  of  laws  or  rules,  9. 
which  are  the  rules  of  the  law  of  nature,  10. 
which  are  the  arbitnuy  rules,  11. 
the  rules  of,  also  divided  into  three  kinds,  12. 
two  ways  of  abusing  the  rules,  13. 
exceptions  are  rules,  14. 
exceptions  are  of  two  kinds,  15. 
laws  ought  to  be  known,  16. 

arbitrary  rules  of  two  sorts,  written  laws  and  customs,  17. 
whence  customs  derive  their  authority,  18. 
of  nature  determines  what  is  past  and  what  is  to  come,  19. 
arbitrary  law  determines  only  what  is  to  come,  20. 
the  efiect  of  new  laws  as  to  what  is  past,  21,  22. 
when  new  laws  begin  to  have  their  effect,  23. 
abolished  or  changed  in  two  ways,  24. 
wherein  the  use  and  authority  of,  consist,  25. 
punish  what  is  done  in  fraud  of  them,  26. 

and  annul  or  restrain  what  is  done  contrary  to  their  prohibition,  27. 
general,  and  not  made  for  particular  persons  or  cases,  28. 
and  comprehend  all  cases  to  which  their  faitention  may  seire  as  a  rule,  29. 
equity  is  the  universal  law,  SO. 
of  the  use  and  interpretation  of  rules,  31, 34. 
to  be  interpreted  by  equity,  35. 
the  intention  of  the  lawgiver,  in  arbitrary  laws,  regulates  the  use  of  this  eqsityi 

36, 37. 
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sereral  riews  necessary  for  the  interpretation  of,  38. 

two  kinds  of  interpretations,  39. 

the  spirit  of  laws,  40. 

natural  laws  misapplied  when  conseqaenoes  follow  contrary  to  equity,  41. 

arbitrary  laws  misapplied  when  consequenoee  are  opposed  to  the  intention  of  the 
lawgiver,  42. 

the  rigor  of  the  law,  43. 

mitigated  by  equity,  44. 

when  to  follow  equity,  and  when  the  rigor  of  the  law,  45, 46. 

the  rigor  of,  when  it  must  be  followed,  has  its  equity,  47. 

the  interpretation  of  obscurities  and  ambiguities  in,  48. 

to  be  interpreted  by  its  motives  and  whole  tenor,  49. 

how  an  omission  may  be  supplied,  50. 

when  we  must  go  to  the  prince  for  interpretation  of,  51. 

must  be  followed,  though  its  motive  be  unknown,  62. 

laws  which  are  liberally  inteipreted,  53. 

what  laws  to  be  construed  strictiy,  54. 

certain  laws  not  to  be  extended  beyond  what  their  words  expressly  mention,  65. 

gnnts  of  princes  to  be  interpreted  &vorably,  56. 

laws  to  be  interpreted  by  one  another,  57. 

and  by  ancient  usage  and  practice,  58. 

when  to  be  interpreted  by  customs,  59. 

extend  to  every  tiling  essential  to  their  intention,  60. 

of  the  extension  of  laws  which  permit  any  thing,  61. 

of  the  extension  of  laws  which  forbid  any  thing,  62. 

tadt  prohibitions,  64. 

how  rights  are  acquired  by  the  effect  of,  65. 

how  one  may  renounce  such  rights,  66. 

has  effect,  independenUy  of  the  will  of  particnlar  persons,  67. 

danger  of  misapplying  the  rules  of,  68. 
LAWSUITS,  p.  32. 
LEASE,  453. 

annulled  by  a  sale,  486. 

may  be  diMolved  by  legatee,  487. 

from  one  having  only  a  usufruct,  491. 

of  what  estates  they  are  made,  494. 
LEASE,  PERPETUAL,  or  emphyteutical,  544. 

definition  of,  545. 

may  be  made  of  all  lands,  546. 

the  difference  between  perpetual  and  other  leases,  547. 

perpetuity  of  the  emphyteutical  lease,  548. 

perpetual  lease  shares  the  right  of  property,  549. 

property  direct  and  useful,  550. 

mutual  engagements  resulting  from  perpetual  lease,  551. 

perpetual  tenant  bears  losses  by  accident,  552. 

he  cannot  commit  waste,  553. 

may  be  ejected  for  non-payment  of  rent,  554. 

if  ejected,  is  not  reimbursed  for  improvements,  555. 
LEASES  OF  FARMS,  493. 

defined,  494. 

what  other  things  may  be  fiirmed  out,  495. 

diiierence  between  leases  of  houses  and  farms,  497. 
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LEASES  OF  FARMS. 

the  effect  of  ibe  nnoertain^  of  erente,  498. 

accidents  of  two  tortB,  499. 

renewing  of,  500. 

effects  of  « tacit  renewal  of,  501. 

how  the  fiumer  should  use  the  lands,  503. 

the  fanner  who  shares  the  frniti  with  the  owner  bean  the  loss  of  all  aoddenls,  505. 

the  effect  of  accidents  in  a  lease  for  only  one  year,  506. 

where  an  inconsiderable  loss  happens  without  an  extrsordinaiy  aocideBt,  507. 

where  the  loss  is  considerable,  508. 

compensation  of  good  and  bad  3rean,  509. 

the  loss  of  seed  and  tillage  ihUs  on  farmer,  510. 

the  farmer  cannot  qnit  his  Ihrm,  511. 

what  the  proprietor  is  bound  to  furnish  to  the  ftnner,  51  i. 

morables  and  tools  given  to  the  fiurmer,  51S. 

of  repairs  made  by  the  fanner,  514. 

the  expenses  he  has  been  at,  the  lease  being  intemipted,  516. 

improTements  made  by  the  farmer,  516. 

If  the  farmer  is  molested  by  the  proprietor,  517. 

of  the  trouble  which  the  proprietor  could  not  prerent,  518. 
LEGACY,  validity  of,  where  the  executor  renounces,  8145. 

which  has  relation  to  two  things,  how  interpreted,  3166, 3177. 

shall  take  effect,  though  the  testator  mistake  as  to  the  name,  3168. 

words  necessary  to  give  meaning  to,  may  be  supplied,  3169. 

obscurity  in,  how  cured,  3170,  3171. 

of  a  house  includes  the  garden  which  pertains  to  it,  3173. 

that  which  is  evident  from  the  terms  of,  is  not  interpreted,  3173. 

the  terms  to  be  taken  in  the  sense  given  by  common  usage,  3174. 

and  regard  to  be  given  to  the  destination  of  the  testator,  3174, 3175. 

of  a  second  testament  to  be  paid  by  the  executor  instituted  by  the  6nf^  8184. 

but  not  the  legacies  of  the  first,  if  different  from  those  of  the  first,  8185. 

is  valid  independently  of  the  motive  expluned  by  the  testator,  3906. 

with  a  term  of  uncertain  time,  is  conditional,  3223,  3224. 

due  at  the  time  of  legatee's  death,  3225. 

for  a  work  is  to  be  regulated  according  to  iSbe  estate  of  the  testator,  3857. 

given  on  condition  that  the  executor  approve  thereof  is  not  oonditionsl,  8861. 

may  begin  to  be  due,  or  cease,  on  a  certain  day,  9997,  note  a. 

conditional,  security  for  payment  of,  3236. 

how  distinguished  from  testament,  3450. 

the  rules  of  testaments  apply  to,  3488. 

the  name  o^  comprehends  particular  fiduciary  bequests,  3489. 

rales  of,  to  apply  to  donations  and  fiduciary  bequests,  3492. 

with  a  penalty  affixed,  allowed  by  Justinian,  3493. 

definition  of,  3495. 

particular  fiduciary  bequests  and  donations  because  of  deatii,  of  die  MM  itt- 
ture,  3497. 

wherein  consists  the  validity  of  these  dispositions,  3498. 

their  nature  and  formalities,  3499.  ^ 

what  essential  to  their  validity,  3500. 

may  be  chaiged  on  executors  and  legatees,  3501. 

left  to  several,  to  be  divided  among  them,  3502. 

due  only  after  all  debts  are  paid,  3504. 

who  may  give,  3506. 
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the  iiicapadt7  of  giTing,  3507. 

who  may  receiTe,  3508. 

who  unworthy  of,  3509. 

particiilar  rnleB  for  determining  who  may  receive,  8511. 

of  alimony  may  be  received  by  all  persons,  3518. 

may  be  left  to  eaucators,  if  more  than  one,  3513. 

to  two  execntors,  how  divided,  3514. 

not  to  be  taken  from  heir  who  renonnoes  the  inheritance,  3515. 

may  be  left  to  a  person  unknown,  if  Boffioiently  deioribed,  3516. 

may  be  left  to  one  person  among  many,  3517. 

and  to  towns  or  oorporationa  dnly  established,  3518. 

legacies  distingaished  into  two  sorts,  3519. 

every  thing  in  commerce  may  be  devised,  3590. 

bat  not  things  public  or  consecrated,  3591. 

a  thing  belonging  to  another  may  be  bequeathed,  3529,  3598. 

roles  of  the  Boman  law  concerning  such  bequests,  3594. 

valid  where  testator  bequeaths  what  he  knew  was  not  his,  3595. 

but  null  unless  proved  Uiat  he  knew  it  to  be  so,  3596. 

exception  in  favor  of  certain  persons,  3527. 

of  a  thing  belonging  to  heir  or  executor,  valid,  3598. 

null  where  thing  bequeathed  belongs  to  legatee,  3529. 

and  where  l^atee  has  already  acquired  it  by  a  lucrative  title,  8530. 

of  same  thing  to  same  l^atee  by  two  testaments,  3531 

two  legacies  of  the  same  sum,  not  the  same  thing,  3539. 

of  land  or  tenement  reduced  to  the  estate  of  the  testator  in  the  premises,  3533. 

to  a  debtor  of  his  debt,  3534, 3535. 

of  a  debt  due  from  two,  acquits  only  the  legatee,  3536. 

of  respite  of  payment  discharges  debtor  from  interest  on  it,  3537. 

by  a  son  to  his  &ther  of  discharge  from  giving  an  account  of  his  guardianship  of 

him,  3538,  3539. 
of  a  thing  pawned,  3541. 
such  thing  to  be  redeemed  by  the  heir,  3542. 
of  things  not  ye*  in  being,  3543. 
of  a  certain  quantity  of  com  of  such  a  crop,  3544. 
of  movables,  what  it  comprehends,  3545. 
of  a  specified  thing  void,  if  it  be  not  found,  3.546. 
of  a  thing  indetermined,  how  understood,  3547. 
of  a  work  to  be  done,  3548. 
of  a  house  or  land  void,  if  testator  had  none,  3549. 
accessories  to,  defined,  3550. 
two  sorts  of,  3551. 

accessories,  how  to  be  distingaished,  3552. 
accessories  to  a  house,  3553. 

the  edifice  and  augmentations  accessoiy  to  lands,  3554. 
also  lands  purchased  by  testator  after  devise,  3555. 
when  such  additions  are  not  accessories,  3556. 
augmentations  having  the  effect  to  revoke,  3557. 
of  land  includes  service  necessary  to  the  enjoyment  of  the  same,  from  other 

grounds  of  the  inheritance,  3558. 
reciprocal  service  between  legatees  of  adjoining  houses,  an  accessoiy  to,  3559. 
legatee  shall  have  the  use  of,  as  bequeathed,  3560. 
of  a  house,  what  are  accessories  to,  3561. 

62  • 
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of  a  oonntry-hoiiM,  what  its  accessories,  3562. 

of  a  house  with  all  its  movables,  3563. 

what  not  comprehended  therebj,  3564. 

accessories  to,  judged  by. their  use,  and  not  their  Talne,  3565. 

of  a  osafract,  3567. 

of  a  Qsofnict  to  two  persons,  the  proper^  diereof  to  the  snnivor,  3568. 

of  the  nsofnict  of  movables,  3569. 

of  a  portion  of  frnits,  subsists  after  land  is  sold,  3570. 

of  a  nsnfract  with  a  chai^ge  thereon,  if  declined  by  l^atee,  passes  with  the  duu^ge 

to  the  heir,  3571. 
of  a  nsnfract  and  an  annual  legacy,  their  differences,  3572  -  3574. 
annual,  accrues  when  the  year  begins,  3575. 
payable  in  several  years,  not  an  annual  one,  3576. 
of  a  charity,  whether  or  not  perpetual,  3577. 
of  alimony  lasts  for  life,  3578. 
of  alimony  until  puberty,  3579. 
of  alimony  comprehends  do^ng  and  lodging,  3580. 
and  is  regulated  by  circumstances  of  testator  and  legatee,  3581. 
and  by  the  amount  last  given  by  testator  in  his  Hletime,  3582. 
of  alimony  due  though  legatee  has  been  otherwise  supported,  3583. 
legacies  of  alimony  are  favorable,  3584. 
legacies  to  pious  uses,  defined,  3585. 
distinguished  from  other  legacies  by  the  motives,  3586. 
difference  between  such  and  legacies  for  the  public  good,  3587. 
when  not  destined  for  any  particular  use,  how  applied,  3588. 
of  the  execution  of  legacies  to  pious  uses,  3589. 
who  may  demand  the  sum  so  bequeathed,  3590. 
how  such  legacies  shall  be  applied  if  they  cannot  take  effect  according  to  the 

will,  3591. 
privilege  of  legacies  to  pious  uses,  3592. 

of  one  of  several  things  at  the  choice  of  the  executor  or  of  the  legatee,  3592. 
per  vindicaiionem  and  per  damnatUmemy  distinction  between,  by  the  Roman  law,  3593. 
no  such  distinction  in  the  civil  law,  3594. 
of  one  of  several  things,  may  be  in  three  ways,  3595. 

1.  where  no  mention  is  made  who  shall  have  the  choice,  3596. 

2.  where  the  expression  used  deteimlnes  the  choice,  3597. 

3.  where  left  to  the  choice  of  the  executor,  3598. 
left  to  the  choice  of  legatee,  3599. 

but  neither  heir  nor  legatee  shall  abuse  this  liberty  of  election,  3599,  note  i 

left  to  the  choice  of  a  third  person,  3600. 

the  delay  of  a  year  not  according  to  our  usage,  3601. 

he  who  has  the  choice  ought  not  to  delay  it,  3601. 

of  fraudulent  delay  after  citation,  3601,  note  m. 

penalty  for  such  delay  of  executor,  3602. 

penalty  when  the  legatee  delays,  3603. 

if  only  one  thing  whereof  the  choice  was  bequeathed  remain,  it  belongs  to  the 

legatee,  3604. 
if,  after  choice,  the  thing  chosen  perish,  the  loss  shall  fall  on  the  legatee,  3605. 
the  choice  once  made,  may  not  be  changed,  3606. 
choice  cannot  be  made  till  the  executor  has  accepted  the  succession,  3607. 
legatee  of  remainder  after  the  choice  of  another,  has  all  if  no  choice  be  made,  8608. 
the  right  of  election  passes  to  the  heir  or  executor  of  legatee,  3609. 
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the  froitB  and  interest  of,  3610. 

the  fruits  of  lands,  3611. 

three  sorts  of  things  may  be  bequeathed,  3612. 

if  testator  have  regnlated  the  frnits  of  the  legacy,  his  will  shall  serre  as  a 
rale,  3613. 

the  fruits  of,  dne  only  from  the  dme  they  are  demanded,  3614,  3615. 

except  in  case  of  frand  of  executor,  3614,  note  d. 

exception  by  Justinian  in  faror  of  legacies  to  pious  uses,  3616. 

different  interpretations  of  this  rule,  3617. 

of  money,  interest  on,  due  from  time  of  demand,  3619. 

of  profits  which  are  neither  frnits  nor  interest,  3620. 

to  pious  uses,  the  fruits  and  interest  of,  due  without  demand,  and  the  executor 
accountable  for  them,  3621. 

such  rule  not  to  be  rigidly  enforced,  3622. 

how  legatee  acquires  his  right  to,  3623. 

right  to,  acquired  at  the  instant  of  testator's  death,  3624. 

is  pure  and  simple,  or  conditional,  3625. 

pure  and  simple,  acquired  at  the  moment  of  testator's  death,  3626. 

conditional  also,  if  condition  has  been  fulfilled,  3627. 

otherwise,  does  not  vest  till  condition  comes  to  pass,  3628. 

three  sorts  of,  as  to  the  effect  of  legatee's  right,  3629. 

difference  between  time  when  legacy  may  be  acquired,  and  time  when  it  may  be 
demanded,  3630. 

transmitted,  or  not,  to  heirs  of  legatee,  according  to  the  condition  in  which  his 
right  was  at  death,  3631. 

in  two  cases  there  can  be  no  transmission  of,  3632. 

conditional,  not  transmitted,  if  condition  be  not  fulfilled,  3633. 

pure  and  simple,  transmitted  though  legatee  die  before  the  term  of  payment,  3634. 

what  legacies  truly  conditional,  3635. 

transmitted  to  posthumous  child  of  legatee,  3636. 

not  annulled  by  indecent  or  impossible  conditions,  3637. 

leffc  to  an  uncertain  time,  conditional  and  not  transmitted,  3638  >  3640. 

18  transmitted  though  legatee  die  before  making  his  election,  3641. 

annexed  to  persons,  not  transmitted,  3642. 

an  annual,  contains  several  legacies,  3643. 

annexed  to  the  person  of  legatee,  example  of,  3644 

rests  in  legatee,  though  executor's  right  is  in  suspense,  3645. 

example  of  one  whose  effect  is  suspended  and  is  transmitted,  3646. 

with  which  the  person  who  is  substituted  executor  is  charged,  is  acquired  by  tes- 
tator's death,  3648. 

may  not  be  taken  from  executor  without  his  consent,  3649. 

should  be  delivered  by  the  executor  or  the  heir,  3650. 

without  term  or  condition  due  from  the  acceptance  of  the  succession,  3651. 

to  be  delivered  in  the  place  where  it  was  at  testator's  death,  3652. 

of  a  horse  or  other  animal  that  has  run  away,  3653. 

security  for  the  payment  of,  3655. 

parents  charged  with  fiduciary  bequest  for  their  children  should  give  security,  3656. 

the  use  of  this  rule  depends  on  circumstances,  3656,  note  h. 

an  executor  charged  with,  may  recover  such  charges  as  he  ha.s  been  at  on  account 
of  it,  3657. 

taxes  and  other  chai^ges  on,  to  be  acquitted  by  executor,  3658. 

if  the  thing  perish  after  delay  of  executor  to  deliver  it,  he  is  accountable  for  it,  3659. 
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other  losses  fall  on  legatee,  3660.  # 

bequeathed  indefinitelj  mnst  be  wanaDted  by  executor,  3661. 

wairantj  of  a  thing  not  particularly  named,  3662. 

Talidity  of,  Tolnntanly  paid  by  executor,  cannot  afterwards  be  disputed  by  him,  3664. 

nor  of  one  paid  before  condition  accomplished,  3665. 

except  whero  a  third  person  is  interested,  3666. 

may  be  either  null  at  first,  or  may  become  so,  3667. 

may  be  revoked,  diminished,  or  transferredi  3668. 

null  in  the  beginning,  remains  null,  3669-3671. 

the  Catonian  nde  of  the  Roman  law,  3669,  note  L 

exception  in  case  of  a  conditional  legacy,  3672. 

null  if  legatee  die  before  testator,  or  before  the  testament  was  made,  3673. 

such  nullity  does  not  annul  charge  in  faror  of  a  third  person,  3674. 

distinction  made  by  the  Roman  law,  3675. 

originally  valid  may  become  null  by  change,  3676. 

qualifications  of  this  nde,  3677. 

divers  ways  of  revoking,  3678. 

of  a  debt  revoked  by  payment,  3679. 

revoked  by  alienation  of  the  thing  bequeathed,  3680,  8681. 

case  of  Side  by  necessity,  3682. 

annulled  by  donation  of  the  thing  bequeathed,  3684. 

revoked  though  such  donation  be  null,  3684. 

not  revoked  by  the  pawning  of  the  thing,  3685. 

nor  by  such  changes  as  reform  the  thing,  3686. 

of  a  flock,  subsists,  though  only  one  remain,  3687. 

revoked  by  a  change  of  nature  of  the  thing,  3688. 

annulled,  if  only  accessories  of  the  thing  remain,  3689. 

particular  expressions  derogate  from  general,  3690. 

diminished  by  diminution  of  thing  bequeathed,  3692. 

and  by  separating  a  part  of  land  devised  to  join  it  to  another,  3693. 

transferred  to  another,  null  as  to  first  legatee,  3694. 

revocation  of  one  of  two  legacies,  which  does  not  annul  either,  as  intended,  3695. 

may  be  annuUed  if  legatee  render  himself  unworthy,  3696. 

diminished  by  the  Falcidian  portion  without  the  deed  of  the  testator,  3697. 

(Sse  Testambxt,  TiuLMSMiBaiOM.) 
LEOAL  SUCCESSIONS,  2787 -2790. 
LEGATEE,  more  favored  than  the  executor,  3192-3198. 

distinguished  from  executor  by  being  particular  successor,  3485. 

and  because  appointed,  not  only  by  testament,  but  by  codicil,  3486. 

universal,  3487. 

may  be  charged  with  legacies  to  others,  8501. 

of  several  legacies  may  not  accept  those  only  that  are  without  any  chaige,  3503. 

whether  or  not  one  who  receives  his  legacy  shall  lose  his  right  to  the  inherit- 
ance, 3510. 

not  receiving  his  legacy  liable  for  costs  and  damages,  3654. 

may  apply  to  court  of  justice  if  in  danger  of  losing  his  legacy  through  the  ex- 
ecutor, 3655,  note  g. 

of  lands,  shall  have  their  value  if  evicted,  3663. 
LEGITIME,  or  the  legal  portion,  3386. 

what  by  the  ancient  Roman  law,  3387. 

reasons  for  this  proportion,  3388. 

augmented  by  Justinian,  3389. 
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distinctions^nade  by  the  customs  of  France,  3390. 

reasons  for  these  different  rales,  3391. 

the  rules  relating  to,  respect  either  the  persons  to  whom  portions  are  dne,  or  the 

quality  of  the  portions,  3392. 
daughters  renouncing  their  inheritance  for  a  marriage  portion,  excepted,  8393. 
of  mothers  out  of  the  successions  of  their  children,  3394. 
defined,  3395. 

due  to  descendants  and  ascendants,  3396. 
to  all  children  capable  of  inheriting,  3397. 
of  children  of  first  degree  regulated  by  their  number,  3398. 
of  children  of  remoter  degrees,  by  the  stocks  of  whom  they  are  descended,  3399. 
due  only  to  the  nearest  ascendants,  3400. 

where  there  are  many  ascendants  of  the  same  degeee,  on  both  sides,  3401. 
brothers  have  no  right  to,  3402. 
the  quota  of^  how  regulated,  3403. 
of  children  regulated  according  to  their  number,  3404. 
if  there  be  four,  or  less,  they  have  a  third  of  the  estate,  8405. 
if  five,  or  more,  a  moiety  thereof,  3406. 

those  coming  by  representation  have  only  one  share  among  them,  3407. 
of  ascendants  is  a  third  of  the  estate,  3408,  3409. 
where  testator  leaves  one  ascendant  and  brothen  of  whole  blood,  two  opinions 

exist,  3410. 
by  one,  is  a  third  of  the  share  that  ascendant  would  have  had,  if  there  had  been 

no  testament,  3411. 
by  the  other,  is,  in  all  cases,  a  third  of  inheritance,  3412. 
consequences  of  the  law  of  Justinian  concerning,  3413,  3414. 
for  ascendants  the  same  as  for  children,  when  they  have  a  third,  by  that  law,  3415. 
estimated  according  to  value  of  the  whole  estate,  3416. 
demand  of,  in  effect  a  demand  for  partition,  3417. 
to  be  taken  also  out  of  goods  alienated  in  lifetime,  3418. 
and  from  donations  of  children  renouncing  the  inheritance,  3419. 
all  goods  liable  to  be  brought  into  hotch-pot,  in  case  of  partttioii,  contribute 

to,  3420. 
revenues  of,  due  from  the  moment  the  succession  is  open,  3421. 
not  subject  to  change,  delay,  or  condition,  3422. 
of  children  of  different  marriages  not  distinguished,  3423. 
LENDER  of  things  to  be  restored  in  specie  cannot  take  back  the  thing  till  after  the 

use,  588. 
how  in  the  case  of  a  precarious  loan,  589. 
of  defects  of  the  thing  loaned,  590. 
of  expenses  laid  out  on  the  thing  boirowed,  591 . 
of  thing  to  be  restored  in  kind,  must  be  the  owner  of  the  thing,  659. 
or  he  conveys  no  property  to  the  borrower,  660. 
must  engage  that  the  thing  be  fit  for  its  use,  661 . 
must  not  exact  more  than  what  he  has  lent,  662. 
payment  of  part  of  a  debt  which  is  not  controverted,  663. 

(See  Loan.) 
LESSEE,  the  engagements  of,  466, 

how  the  thing  hired  should  be  used,  467. 
misusing  the  thing  hired,  468. 
what  care  he  should  take  of  ft,  469. 
accountable  for  the  acts  of  his  servants,  470. 
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of  damage  done  by  an  enemy  of,  471. 

who  qoits  possession  for  fear  of  some  danger,  472. 

who  leaves  the  premises  leased,  473. 

repairs,  474. 

who  absconds,  475. 

boond  to  restore  the  thing  and  pay  the  rent,  476. 

the  movables  of,  and  fruits,  mortgaged  for  the  rent,  477. 

of  house  may  be  turned  out,  if  owner  should  want  it,  478. 

and  likewise,  if  he  wish  to  repair  the  house,  479. 

and  for  non-payment  of  the  rent,  480. 

and  if  he  make  a  bad  use  of  the  house,  481. 

liable  for  interest  on  rent  from  the  time  of  demand,  482. 

(SeeliBAtB,  LiTTiiro  ahd  HiRmo.) 
LESSOB,  is  bound  to  procure  free  enjoyment  of  the  thing  leased  to  the  lessee,  483. 

liable  for  damages  in  case  lessee  is  evicted,  484. 

but  not  when  disseized  by  a  superior  force,  485. 

liable  for  damages  if  house  become  inconvenient,  488. 

bound  to  reimburse  lessee  charges  he  has  been  at  to  preserve  the  thing  hired,  489. 

expressing  himself  obscurely  shall  have  his  words  interpreted  against  him,  492. 
(See  Lba0b,  Lssbbb,  Lbtthto  avd  Hikiho.) 
LETTING  AND  HIRINO,  451  -  454. 

definedi  456. 

who  is  lessor  and  who  lessee,  457. 

accomplished  by  bare  consent,  458. 

what  things  may  be  let,  459. 

if  a  thing  that  is  not  one^s  own,  461. 

the  rent  may  be  in  money  or  a  part  of  the  fruits,  462. 

the  lowness  of  rent  does  not  vacate  leases,  468. 

underletting,  464. 

leases  pass  to  heirs  or  executors,  465. 

engagements  of  the  lessee,  466-482. 

engagements  of  the  lessor,  483-492. 

of  the  defects  of  the  thing  hired,  490. 
LOAN  of  things  to  be  restored  in  specie,  556. 

of  precarious  loans,  557. 

the  distinction  of  little  consequence  in  the  civil  law,  558. 

of  things  to  be  restored  in  specie,  defined,  559. 

precarious  loan  defined,  560. 

does  not  oblige  but  by  delivery  of  the  thing,  561. 

the  lender  remains  proprietor  of  the  thing,  562. 

both  movables  and  immovables  may  be  lent,  563. 

of  things  consumed  in  the  using,  564. 

of  things  belonging  to  another,  565. 

the  lender  regulates  the  manner  and  time  of  the  use,  566. 

limited  to  the  natural  and  ordinary  use  of  the  thing,  567. 

the  time  of,  limited  to  the  continuance  of  the  use  for  which  the  thing  is  lenl»  568. 

of  restitution  of  the  thing,  569. 

may  be  for  the  convenience  of  either  party,  or  both,  570. 

precarious  loan  ended  by  the  lender's  death,  571. 

who  may  borrow  or  lend.  572. 

the  engagements  of,  pass  to  heirs  and  executors,  573. 

of  things  consumed  in  the  using,  593. 
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two  characters  of  things  that  are  lent,  594. 

of  the  word  //nui,  598. 

how  distinguished  from  sale,  600. 

from  exchange,  601. 

from  the  loan  of  things  to  be  restored  in  specie,  603. 

from  the  contract  of  letting  and  hiring,  603. 
what  it  has  in  common  with  these  contracts,  604. 
of  things  to  be  restored  in  kind,  defined,  647,  648. 
creditor  and  debtor  defined,  649. 
what  may  be  lent  in  this  way,  650. 
dellTeiy  necessaiy  to  form  the  engagement,  651. 
other  obligations  converted  into  loan,  652. 
the  obligation  of,  cannot  exceed  the  thing  lent,  658. 
of  the  change  of  the  yalne  of  money,  654. 
of  the  change  of  yalne  of  proTisions,  655. 
a  loan  in  appearance,  which  is  a  sale,  656. 
of  a  thing  to  be  sold  in  order  to  lend  the  price  of  it,  657. 
money  deposited  in  order  to  be  lent,  658. 
of  money  to  sons  nnder  the  paternal  jurisdiction  forbidden,  672. 
such  loan  may  be  made  to  a  son  emancipated,  677. 

if  the  obligation  has  been  acquitted  by  the  son,  or  approved  by  the  father,  it  is 
TaMd,  678. 

(See  BosBOWEii  jlki>  Lbndbb.) 
LORDS  OF  MAKOBS,  heirs  to  those  dying  within  their  manors,  without  hehrs, 
2672,  note. 

MAN,  his  nature,  and  religion,  p.  6. 
MANDATES,  signification  of,  1121. 

in  the  Boman  law,  1122. 
MABBIA6E,  the  dirine  institution  of,  p.  12. 

two  engagements  in,  823. 

1.  the  engagement  of  the  persons,  824. 

2.  the  covenants  concerning  the  goods,  825. 
tadt  condition  in  contracts  of,  830. 

all  lawful  pacts  may  be  made  in  a  contract  of,  846. 

of  the  dispositions  of  those  manying  a  second  time,  3424. 

distinctions  made  by  the  laws  of  church  and  state  in  respect  to  second  mar- 
riages, 3424. 

reasons  for  such  distinctions,  3425. 

taken  firom  the  Boman  law,  3426. 

punishment  of  second  marriages,  3428. 

abolished  by  our  law,  3429. 

two  sorts  of  rules  as  to  second  marriages,  3430. 

three  sorts  of  goods  belong  to  persons  marrying  a  second  time,  3431 . 

two  sorts  of  goods  which  husband  and  wife  may  have  from  one  another,  3432. 

goods  which  husband  and  wife  acquire  from  each  other  by  marriage,  3433. 

goods  coming  from  common  children,  3434. 

goods  coming  by  other  titles,  three  several  sorts  of,  3435. 

goods  subject  to  different  rules,  3436. 

in  case  of  second  marriage,  children  shall  have  the  goods  which  come  from  their 
other  parent  to  the  one  marrying  again,  3437. 

the  parent  having  only  the  use  of  such  goods  during  life,  3438. 
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sach  property  accraes  to  children  by  eq«d  portiont,  3439. 

no  distinction  made  as  to  origin  of  goods  in  which  hnsband  or  wife  hare 
gains,  3440. 

•nch  gains  accnie  to  children  though  not  heirs,  3441. 

if  a  child  die  intestate,  the  mother  has  no  right  in  snch  goods,  bat  they  go  to  die 
other  children,  344S. 

this  mle  subsequently  extended  to  the  father,  3448. 

bequest  to  second  hnsband  or  wifei  limited  to  portioii  left  to  the  child  baling  die 
least  share,  3444. 

if  such  rule  be  eyaded,  disposition  is  reduced,  3445. 

goods  to  be  computed  as  found  at  the  time  of  death,  3446. 

such  diminution  goes  to  all  the  children  equally,  8447. 

children  of  divers  marriages  take  each  the  goods  the  parent  had  by  thai  marriage 
from  which  they  descend,  3448. 

surriving  parent  baring  a  usufruct  left  by  the  deceased  one,  does  not  lose  it  on 
marrying  again,  unless  left  on  that  condition,  3449. 
MARRIED  WOMEN,  inGi^)able,  by  some  customs,  of  making  a  will,  3049. 
MASTERS  OF  SHIPS,  the  engagements  of,  1180. 

answerable  for  the  acts  of  their  serrants,  1181. 

of  persons  undertaking  the  carriage  of  goods,  1189. 

the  care  to  which  they  are  bound,  1183. 

the  engagements  of,  by  their  agents,  1184. 
MINES,  right  of  the  king  to  the  product  of,  2151,  note. 
MINOR,  his  engagements  to  the  tutor,  1357. 

ought  to  allow  all  reasonable  expenses,  1358. 

stewards,  1359. 

of  alimony  to  parents,  brothers,  and  sisters  of  the  miAar,  1360. 

his  estate  mortgaged  to  the  tutor,  1362. 

the  immoYables  of,  cannot  be  alienated  wi^ont  necessity,  2395. 

formalities  to  be  observed  in  the  sale  of,  2396. 

of  sale  by  the  tutor  without  observing  these  formalities,  9897. 

(See  Rbstitutxox,  Tutor.) 
MINORITY,  ends  at  twenty-five,  2391. 

dispensation  of  age|  2393. 
MONKS,  do  not  succeed,  2503. 

incapacity  of,  ceases  by  the  nullity  of  their  tows,  2512. 

effect  of  the  incapacity  of,  2538. 
MORTGAGE,  a  consequence  of  engagements,  1651. 

origin  o(  1652. 

difference  between  the  Roman  and  civil  laws  as  to  moTaUes  in  relation  to, 
1654-1656. 

signification  of  the  words  pawn  and  mortgagt^  1657. 

is  for  the  security  of  obligations,  1658. 

for  a  conditional  debt,  1659. 

for  a  future  loan,  of  no  effect,  1660. 

on  an  estate  in  expectation,  1661. 

whether  it  extend  to  the  whole  estate,  or  is  limited  to  a  part  hereof,  1662. 

when  a  debtor  makes  a  new  purchase,  having  mortgaged  all  his  estate,  1 662,  note/ 

accessories  of,  1663. 

living  creatures  cannot  be  mortgaged,  1663.  note  m. 

the  proceeds  of  the  thing  mortgaged,  whicn  is  separated  from  it,  not  subject 
to,  1664. 
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of  buildingB  erected  on  lands  mortgaged,  1666. 

when  a  hooae  mortgaged  is  bnined  and  rebuilt  bj  the  debtor,  1666. 

changes  of  the  land  do  not  extingmsh,  1667. 

of  lands  pnrchased  from  the  frmts  of  land  mortgaged,  1668. 

when  snch  lands  are  exchanged,  1668,  note  r. 

of  one  estate  to  two  creditors  at  the  same  time,  1669. 

•  in  snch  case  the  one  in  possession  is  prefeired,'  1670. 

of  the  undivided  portion  of  one  of  seTeral  ooheiFS,  1671* 

of  creditor  on  lands  of  a  deceased  debtor,  extends  to  ererj  portion  of  snch  lands 

for  the  whole  debt,  1678. 
all  the  oohein  of  a  creditor  deceased  have  their  secnritj  on  what  was  mortgaged 

to  such  creditor,  1673. 
is  undivided,  1674. 

what  cannot  be  sold  cannot  be  mortgaged,  1676. 
'one  roaj  mortgage  land  not  his  own,  1676. 
cozenage  or  stellionate,  1677. 
tutor  or  guardian  maj  mortgage,  1678. 
of  things  incorporeal,  1679. 
rents  and  obligations,  how  subject  to,  1679,  note, 
things  that  cannot  be  mortgaged,  1680-1683. 
antichresis,  1684. 
the  creditor  who  has  a  right  to  the  issues  and  profits  of  lands  mortgaged  may  farm 

them  out,  1685. 
one  may  mortgage  his  estate  for  the  debt  of  another,  1688. 
approbation  of  the  persons  whose  property  has  been  mortgaged  by  another,  1689. 
conyentional  and  I^al,  1690, 1697. 
conyentional,  how  established,  1691. 
is  either  general  or  special,  1699. 
special,  is  of  two  sorts,  1693. 
either  simple  or  privileged,  1694. 
acquired  in  three  ways,  1695. 
express  or  tacit,  1696. 

the  first  effect  of,  is  the  right  to  sell  the  pledge,  1699. 
second,  the  right  to  follow  the  thing  mortgaged,  1700. 
third,  the  preference  of  the  first  creditor,  1701. 
fourth,  security  for  all  the  consequences  of  the  debt,  1703. 
these  effects  follow,  whether  the  mortgage  be  general  or  special,  1703. 
discussion  in  favor  of  a  third  possessor,  1704. 
general  and  special,  as  respects  discussion,  1704,  note. 

how  a  subsequent  creditor  may  secure  his  mortgage  against  prior  creditors,  1705. 
sale  of  the  thing  mortgaged,  1707. 

stipulation  that  the  pledge  shall  belong  to  the  creditor,  in  default  of  payment,  1709. 
where  several  things  are  mortgaged  for  the  same  debt,  1710. 
whether  debtor  may  release  the  thing  mortgaged,  by  giving  another  thing  In  its 

place,  or  J>y  offering  bail,  1711. 
where  several  things  are  engaged  for  the  same  debt,  whether  debtor  can  release 

one,  1712. 

*  moneys  firom  the  fruits  of  the  thing  mortgaged  to  be  applied  first  to  payment  of 

interest,  then  of  the  debt,  1713. 
effect  of,  before  the  term  of  payment,  1714. 
for  a  conditional  debt,  1715. 
of  a  second  creditor,  its  effect  on  a  thing  engaged  to  another,  1716. 
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of  the  expenses  the  creditor  hes  laid  oat  upon  the  thing  monigaged,  1717. 
improTements  of  the  pledge  made  by  the  creditor,  1718. 
creditor  does  not  lose  his  debt  if  ericted  from  the  premises,  1719. 
how  the  creditor  is  pot  in  possession  of  his  pledge,  1721. 
debtor  cannot  take  back  the  pledge  without  consent  of  creditor,  1722. 
limited  to  the  right  which  the  debtor  had,  1728. 
effect  of,  depends  on  the  effect  of  obligBtion«  1724. 
engagement  of  the  creditor  to  take  care  of  the  pledge,  1725. 
If  it  perish  bj  accident,  1726. 
If  creditor  use  the  pawn,  1727. 

if  creditor  reoelTe  from  the  sale  of  pledge  more  than  the  debt  cames  to,  1728. 
If  he  enjoj  the  fmits  in  lien  of  interest,  1729. 
if  the  pledge  receive  aogmentation,  1730. 

the  creditor  cannot  acquire  property  in  the  pledge  by  prescription,  1731. 
of  the  crown,  1755, 1756. 
is  eztingoished  by  payment,  1789. 
by  novation,  1790. 

l^  the  oath  of  the  debtor  and  by  judgment,  1791. 
and  by  erery  thing  that  is  instead  of  payment,  1792. 
by  consigning  the  debt,  if  creditor  refuse  to  reoelYe  payment,  1793. 
reTives  if  the  payment  does  not  subsist,  1794. 
becomes  extinct  if  the  pledge  ceases  to  be  in  commerce,  1796. 
or  if  it  perish,  1796. 

annulled,  if  the  debt  is  extinguished  by  prescription,  1797. 
lost  to  creditor,  if  debtor  loses  his  rig^t  to  the  pledge,  1798. 
redhibition  of  the  thing  mortgaged,  1799. 

creditor  consenting  to  alienation  of  the  pledge  loses  his  mortgage,  1800. 
where  the  creditor  consents  that  his  pledge  be  engaged  to  another,  1801. 
reviTcs,  if  the  alienation  does  not  take  effect,  1802. 
how  we  should  understand  the  creditor's  consent  to  the  alienation,  1803. 
(See  Sbpabjltiov,  DisouMioir,  Notatios.) 

NOVATION,  2304. 
defined,  2305. 

never  presumed,  but  must  appear,  2806. 
changes  in  a  former  obligation  do  not  innoTate  it,  2307. 
of  several  debts  into  one,  2308. 

annuls  mortgages  and  other  accessories  of  the  obligation,  2309. 
who  may  innovate,  2310-2313. 
by  a  third  peiaon,  2814. 
all  debts  may  be  innovated,  2315. 

(See  Dbumiatioii.) 

OATH,  the  uses  of;  2096-2099. 
defined,  2100. 

not  taken  unless  directed,  2101. 
how  a  matter  is  referred  to  the  oath  of  the  party,  2102. 
the  judge  may  order  the  oath  without  the  request  of  the  party,  2103.  * 

if  the  party  refuses  to  swear,  the  fact  will  be  held  as  confessed,  2104. 
the  fkct  may  be  referred  back  to  the  oath  of  the  other  party,  2105. 
where  the  party,  being  willing,  is  excused  from  swearing,  2106. 
reference  to  the  adversary's  oath  may  be  revoked,  2107. 
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these  cases  depend  on  the  discretion  of  the  judge,  2108. 
dedsiye,  where  a  matter  is  referred  to  the  oath  of  the  party,  2109. 
and  extingnishes  the  action,  2110. 

where  writings  proving  the  contrary,  are  snbeeqnently  ibnnd,  2111. 
this  oath  nsed  only  in  civil  matters,  2112. 

the  effect  of,  with  respect  to  persons  interested  with  the  parties,  2113. 
neither  benefits  nor  hurts  third  persons,  2114. 

only  parties  interested,  or  those  representing  them,  can  refer  a  matter  in  dispate  to 
the  oath  of  the  party,  2115. 
OWNERS  IN  COMMON,  1479. 
may  be  so  in  two  ways,  1480. 
donees  or  legatees  of  the  same  thing,  1483. 
coheirs,  coexecntors,  1484. 
heir  or  executor  of  a  partner,  1485. 
purchasers  of  shares  undivided,  1486. 
engagements  of,  1488. 

1.  caie  of  the  thing,  1489. 

2.  communication  of  profits,  1490. 

3.  reimbursement  of  expenses  and  interest,  1491. 
of  damage  to  the  thing,  1492. 

no  proprietor  can  make  any  change  in  the  thing  without  consent  of  the  others,  1493. 
penalty  for  so  doing,  1494. 
if  they  suffer  such  change,  1495. 
he  shall  restore  things  as  they  were,  1496. 
he  who  has  consented  to  the  change  cannot  retract,  1497. 
engagement  to  divide,  1498. 
if  the  thing  cannot  be  divided,  1499. 
charge  on  one  of  lands  that  are  divided,  1500. 
wrong  done  in  the  partition,  1501. 
warranty,  1502. 

of  the  deeds  and  writings  belonging  to,  1503. 
of  things  not  lawful  to  be  divided,  1504. 
things  acquired  by  evil  means,  1505. 
OWNERS  OF  ADJOINING  LANDS,  1506. 
difference  between  houses  and  lands,  1507. 
distance  from  the  confines  for  building,  &c.,  1508. 
of  partition  walls,  1509. 
of  regulating  the  confines,  1512. 
who  may  sue  for  regulation,  1513. 
when  to  be  discussed,  1514. 

must  not  plant  or  build  within  a  certain  distance  of  the  confines,  1515. 
of  encroachment,  1516. 
if  there  are  no  landmarks,  1517. 
of  him  who  removes  landmarks,  1518. 
power  of  those  appointed  to  settle  confines,  1519. 
lands  separated  by  a  highway,  1520. 
lands  with  a  brook  running  through,  1521. 

PARAPHERNAL  GOODS,  what  are,  884,  885. 
difference  between  dowry  and,  886. 
different  usages  and  customs  concerning,  887,  888. 
defined,  889. 
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the  wife  may  dispose  of,  890. 

in  what  manner  she  may  enjoy,  891. 

if  thej  consist  in  rents,  debts,  or  movables,  89S. 

husband^s  care  of,  when  delivered  to  him,  893. 

how  distinguished  from  goods  of  the  dowry,  894. 

what  the  wife  is  poseessed  of  witlioat  an  apparent  title  belongs  to  the  husband,  895. 
PARTITION,  2740. 

defined,  8744. 

may  be  considered  as  an  exchange  or  sale,  2745. 

all  the  goods  and  chaiges  of  the  inheritance  are  divided,  2747,  2748. 

warranty  for  evictions  and  for  charges,  2749. 

coparceners  are  eqoal  in  condition,  2750. 

if  the  equality  cannot  be  exact,  2751. 

what  deceased  owed  to  the  heir,  a  part  of  the  charges,  2752. 

goods  which  cannot  be  divided  sold  at  public  aactioo,  2753. 

if  an  heir  become  a  purchaser,  2755. 

the  deeds  of  the  succession,  2756. 

who  is  plaintiff  in  a  demand  of,  2757. 

a  new  partition,  2758. 

wrong  done  in  partition,  2759. 

three  ways  of  making,  2760. 

three  sorts  of  goods  of  a  deceased  person^  2762. 

when  goods  bequeathed  or  substituted  enter  into,  2763. 

particular  legacies  to  heirs  do  not  enter  into,  2764. 

goods  to  be  restored  do  not  enter  into,  2765. 

nor  things  of  ill  use,  as  books  of  magic,  2766. 

the  revenues  of  each  heir  enter  into,  2767. 

expenses  to  be  deducted  therefrom,  2768. 

the  heir  recovers  charges  he  has  been  at  in  cultivating  the  lands,  2769. 

heir  recovers  necessary  and  useful  expenses,  2770. 

three  kinds  of  expenses,  2771  -2775. 

damages  against  heir  who  delays  partition,  2776. 

of  an  estate  mortgaged,  1671,  note  x. 

(See  HsiBa.) 
PABTNERSHIP,  its  origin  and  use,  737-741. 

defined,  742. 

of  the  shares  of  partnem  in  the  common  property,  743. 

of  their  shares  in  the  gain  or  loss,  744-746. 

^e  difference  of  contributions  and  of  portions,  747. 

the  shares  may  be  equal,  though  the  contributions  be  unequal,  748. 

of  inequality  in  the  share  of  loss  and  gain,  749. 

one  partner  may  be  dischaiged  of  all  loss,  750. 

fraudulent,  is  unlawful,  751. 

unlawful  partnerships,  752. 

differs  from  other  contracts  in  the  extent  of  the  engagements,  753. 

can  be  contracted  only  by  mutual  consent,  754. 

the  difference  between  holding  of  thmgs  in  common  and  partnenhip,  755. 

heir  or  executor  of  a  partner,  not  a  partner,  756. 

even  if  so  stipulated  in  the  contract,  757. 

a  partner  of  one,  not  a  partner  of  the  others,  768^ 

may  be  contracted  without  writing,  759. 

persons  who  buy  a  thing  together  not  partners,  760. 
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partnen  may  make  all  Uwfhl  pacts,  761. 

pacts  oonceniing  the  dnration  of,  762. 

penal  danses,  763. 

'pacts  regnlatixig  the  shares,  764. 

of  gifts  under  color  of  partnership,  765. 

either  general  or  particular,  766. 

to  what  profits  it  extends,  767. 

of  profits  does  not  extend  to  inheritances,  768. 

of  all  manner  of  estate  and  goods  excludes  nothing,  769. 

even  a  personal  reparation  of  damage  to  one  partner,  770. 

of  the  personal  condemnation  of  one  partner,  771. 

tmlawfnl  profits  do  not  enter  into,  772. 

limited  to  the  things  pat  into  the  community,  778. 

when  the  contract  is  obscure,  how  interpreted,  774. 

the  debts  of  the  community  and  of  the  partners,  775. 

what  a  partner  may  or  may  not  take  out  of  the  common  stock,  776. 

of  the  extraordinary  expenses  of  a  partner,  777. 

nnlawful  expenses  of  a  partner,  778.  i 

requires  unity  and  fidelity  among  the  partners,  779. 

of  the  care  and  Tigilance  of  partners,  780. 

partners  responsible  for  deceit  and  gross  faults,  781. 

accidents,  782. 

if  a  partner  appropriate  to  himself  or  oonrert  to  his  own  use,  partnenhip  prop- 
erty, 783. 

use  of  die  common  thing  without  fraud,  784. 

loss  or  damage  caused  by  a  partner,  785. 

the  service  which  he  may  do,  not  compensated  by  such  loss,  786. 

a  partner  answerable  for  the  act  of  the  person  whom  he  has  taken  into  partner- 
ship for  his  share,  787. 

loss  and  gain  occasioned  by  the  under-partner,  788. 

the  expenses  of  partners,  789. 

the  particular  loss  of  a  partner  occasioned  by  the  afiairs  of  the  community,  790. 

particular  gains  or  losses  on  account  of  the  partnership,  791. 

losses  of  the  joint  stock  common  to  the  partners,  792. 

insolvency  of  a  partner,  793. 

one  partner  cannot  bind  the  others  unless  empowered  by  them,  794. 

a  partner  cannot  take  out  his  capital  from  the  common  stock,  795. 

of  him  who  proposes  a  partaer  and  answers  for  him,  796. 

benefit  of  partners  as  to  what  they  owe  one  another,  797. 

if  the  partner  be  unworthy  of  this  benefit,  798. 

this  benefit  cannot  be  claimed  by  sureties,  heirs,  or  executors,  799. 

one  partner  can  do  nothing  in  the  affairs  of  the  oommunity  against  the  will  of  the 
others,  800. 

dissolved  by  the  consent  of  partners,  801. 

may  be  broken  by  each  partner  when  he  pleases,  802. 

a  partner  is  not  freed  from  his  obligations  by  a  frauduleBt  renunciation  o^  803. 

unseasonable  renunciation  of,  804. 

unseasonableness  to  be  judged  by  the  interest  of  the  whole  community,  805. 

profit  after  the  renunciation,  806. 

a  fraudulent  and  unseasonable  renunciation  never  permitted,  807. 

the  renunciation  of  no  use  till  known  to  the  other  partners,  and  meanwhile  is 
pr^udicial  to  the  party  renouncing,  808. 

63* 
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the  tenn  being  expired,  every  one  may  withdraw,  809. 
disflolTed  bj  consent,  810. 

ceases  when  the  thing  for  which  it  was  contracted  ceases  to  be,  811. 
where  a  partner  becomes  incapable  of  contributing,  812. 
may  be  broken  off  by  the  gnutlian  of  a  prodigal  or  a  madman,  813. 
dissolved  by  the  deadi  of  a  partner,  814. 
the  dvil  death  of  a  partner,  815. 
sharing  of  profits,  losses,  and  charges,  816. 

the  rights  md  engagements  of  die  heir  or  executor  of  a  partner,  817. 
how  he  shares  the  profits  and  losses,  818. 
is  bonnd  to  make  good  the  engagements  of  the  deceased,  819. 
and  is  bound  for  the  faults  of  the  deceased,  820. 
not  interrupted  by  death  of  a  partner  if  the  dcadi  is  not  known,  821. 
in  a  farm  as  to  the  heirs  or  executors  of  a  partner,  822. 
the  act  of  one  partner  binds  all,  1190. 
PATERNAL  POWER,  101,  note  t. 

(See  PBB80K8.) 

PAWN,  defined,  1617.        /t  n 

liring  creatures  may  be  put  in  pawn,  1663,  note  m, 

a  debtor  may  borrow  his  own  goods  which  are  in  pawn,  1686. 

if  not  sufficient  for  payment  of  the  debt,  the  debtor  is  acconntable  for  the  slz^ 
plus,  1687. 

creditor  cannot  take  the  pawn  by  force  fr6m  the  debtor,  1698. 

agreement  as  to  the  sale  of,  1708. 

where  the  debtor  fraudulently  gives  one  thing  for  another,  1720. 

(See  MoBTOAOJB.) 
PAYMENT,  2240. 

defined,  2241. 

how  the  debtor  acquits  himself,  2242. 

applies  to  all  engagements,  2243. 

of  what  was  not  due,  2244. 

one  may  pay  before  the  term,  2245. 

effect  of,  2246. 

made  by  another  than  the  debtor,  2247. 

frees  the  sureties  and  mortgages,  2248. 

made  to  obtain  an  assignment  of  the  debt,  2249. 

sale  of  the  pawn  does  not  acquit  the  debt,  except  insomuch  as  is  ivised  by  the 
sale,  2250. 

several  acquittances  of  several  debts  made  by  one  payment,  2251. 

two  obligations  of  the  same  debtor  acquitted  by  one  payment,  2252. 

the  effect  of  general  or  particular  acquittances,  2253. 

alleged  by  a  debtor,  must  be  proved  by  him,  2254. 

of  rent  for  three  years  last  past,  proves  that  of  former  years,  2255. 

the  creditor  is  not  obliged  to  divide  his  payment,  2256. 

divers  ways  of  making,  2257. 

delegation  is  payment,  2258. 

an  assignment  of  a  debt  without  warranty  is  pajinent,  2259. 

novation  is  payment,  2259. 

the  oath  of  the  debtor  is  instead  of,  2261. 

if  the  thing  due  perishes,  2262. 

if  the  creditor  succeeds  to  the  snretv,  or  the  surctv  to  the  creditor,  2263. 

consignment  of  the  debt  when  creditor  refuses  to  receive  payment,  2264. 
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must  be  of  that  which  is  due,  2265. 

of  work  to  be  made  by  a  certain  man,  2266. 

cession  of  goods  makes  payment  in  another  thing  than  what  was  dne,  2267. 

of  some  other  thing  in  lien  of  money,  2268. 

where  the  creditor  is  evicted  from  part  of  the  land  taken  in  payment,  2269. 

must  be  in  money  not  suspected,  2270. 

persons  jointly  bound  for  the  same  debt,  and  sureties^  may  pay,  2271. 

any  person  may  pay  for  another,  2272. 

to  a  common  creditor  by  one  with  the  money  of  another,  2273. 

an  attorney  may  make  or  receive  payment,  2274. 

to  one  who  has  no  power  to  give  an  acquittance,  2275. 

tutors  and  curators  may  make  and  receive  payment,  2276. 

to  one  of  many  creditors,  each  of  whom  has  a  right  to  the  whole,  2277. 

one  of  several  coheirs  can  receive  only  his  own  portioii,  2278. 

made  to  one  accused  of  crime,  2279. 

the  debtor  of  several  debts  may  pay  either,  2280. 

is  applied  to  particular  debts  at  Ute  choice  of  the  debtor,  2281. 

i4>plied  to  that  debt  which  it  is  most  advantageous  to  the  debtor  to  acquit,  22S2. 

the  overplus  after  discharge  of  one  debt  to  be  applied  to  the  others,  2283. 

first  to  be  applied  to  the  dischaige  of  interest,  2284. 

even  though  the  acquittance  name  both  principal  and  interest,  2285. 

how  the  proceeds  of  things  mortgaged  for  several  debts  are  to  be  applied,  2286. 
PECUUUM,  2459,  note. 
PEREMPTION  of  instance,  2195. 
PERSONS,  how  the  civil  law  distinguishes  persons,  69. 

what  is  the  state  of  persons,  70. 

two  sorts  of  qualities  make  the  state  of  persons,  71. 

difference  between  the  Roman  and  dvil  law  in  respect  to,  72. 

distinctions  of  persons  made  by  nature,  73. 

distinction  of,  by  the  sex,  74. 

difference  between  Roman  and  dvil  law,  in  regard  to  the  state  of  women,  74,  note  o. 

distinctions  by  birth  and  of  the  paternal  authority,  75. 

lawful  issue  and  bastards,  76. 

stillborn  children,  77. 

abortive  children,  78. 

children  unborn,  79. 

posthumous  children,  80. 

children  bom  after  the  mother's  death,  81. 

hermaphrodites,  82. 

eunuchs,  83. 

madmen,  84. 

deaf  and  dumb,  85. 

madness  does  not  change  the  state  of,  86. 

monsters,  87. 

when  reckoned  among  children,  88. 

distinction  of  persons  by  age,  89. 

distinctions  of,  by  the  dvU  law,  90. 

the  three  chief  distinctions  of,  by  the  Roman  law,  91. 

another  distinction  in  France  \  nobility,  92. 

buigesses,  93. 

vassals,  94. 

distinctiott  of,  in  Great  Britain ;  nobility  and  commoners,  95. 
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TiUains,  96. 

slaves,  97. 

freemen,  98. 

causes  and  conseqaenoe  of  slareiy,  99. 

manomised  penoDs,  100. 

who  are  fathers  of  a  family,  and  who  sons,  101. 

of  the  paternal  power,  101,  note  t. 

emancipation  does  not  change  the  natnral  right  of  the  patenial  power,  lOf. 

who  are  masters  of  their  own  rights,  103. 

who  are  of  ripe  age  and  who  of  nnripe  age,  104. 

minors  and  migors,  105. 

prodigals,  106. 

natoral-boni  snhjeets  and  strangers  or  aliens,  107. 

their  incapacities,  in  France,  107,  note  g. 

of  civil  death,  108. 

professed  monks  and  nnns,  109. 

deigymen,  110. 

commnnities.  111. 

their  incapacities,  111,  note  a. 
POLICY,  the  spirit  of,  p.  41. 

and  religion  have  laws  in  comnon,  p.  74. 

laws  of  temporal  policy,  p.  75. 
POSSESSION,  its  nse,  2117. 

property  and  detention,  difference  between  fhem,  3117. 

and  property  should  not  be  confounded,  8116. 

distinction  between  that  which  is  of  right  and  that  which  is  of  fact,  8122. 

ctril  and  natnral,  8123. 

diyers  meanings  of  the  word,  2124. 

connection  between  property  and,  2125,  8128. 

and  property  acquired  and  preserved,  the  one  by  the  other,  2126. 

defined,  2127. 

there  cannot  be  two  possesstoos  of  the  same  thing,  2199. 

what  may  be  possessed,  2130. 

oonsisting  in  rights  only,  8131. 

is  preserved  without  actual  detention,  2132. 

of  living  creatures,  2133. 

bare  detention  without  some  right  is  not  properly  called  possession,  8134. 

one  may  possess  by  others,  2135. 

precarious  possession,  2136. 

is  either  honest  or  knavish,  2137. 

surreptitious  possession,  2138. 

possessor  is  presumed  to  be  the  right  owner,  2139. 

often  separated  from  the  actual  detention,  8140. 

possessors  maintained  in  their  right  till  a  better  title  is  proved,  8141. 

of  church  benefices,  2141,  note. 

of  him  who  has  held  for  a  year  preferred  where  two  claim  to  be  possessors,  8142. 

the  question  of,  to  be  decided  before  that  of  property,  2143. 

demand  of,  to  be  made  within  one  year,  2144 

a4judged  in  favor  of  the  most  probable  title,  or  the  diing  is  sequestered,  2145. 

the  right  to,  acquired  with  the  property,  2146. 

difference  between  acquiring  the  right  to  possess  and  acquiring  actual  posses- 
sion, 2147. 
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often  gives  the  property,  S148. 

in  tbese  cases,  is  a  tide  for  the  propertj,  2149. 

giires  title  to  what  no  other  has  a  right  to,  2150. 

as  when  one  finds  predons  stones,  &&,  2151. 

aoqoired  by  hnnting  and  fishing,  2152 

bj  captoie  fimn  an  enemy,  2153. 

of  a  thing  abandoned,  2154. 

of  a  thing  lost,  where  the  owner  eannot  be  found,  2155. 

of  a  treasure  found,  2156. 

of  wlAit  natore  adds  to  lands,  belongs  to  the  master  of  the  ground,  2157. 

of  buildings  acquired  to  the  master  of  the  ground,  2158. 

and  so  of  what  is  planted  in  the  ground,  2159. 

of  whmt  is  added  to  movables,  2160. 

in  what  it  consists,  2161. 

by  the  bare  laying  of  hands  on  the  thing,  2162. 

which  is  taken  only  by  delivery,  2163. 

whmt  delivery  gives  possession,  2164. 

delivery  and  taking  possession  of  movables,  2165. 

of  immovables,  2166. 

of  rights,  2167. 

can  be  only  of  a  thing  certain  and  determined,  2168. 

how  preserved,  2169. 

maj  be  retained  by  other  persons,  2170. 

one  may  take  possession  by  himself  or  by  an  agent,  2171. 

die  possessor  succeeds  to  the  right  of  his  author,  2172. 

lost  by  the  intention  of  alienating  or  relinquishing,  2173. 

things  lost  or  thrown  into  the  sea  are  not  relinqnished,  2174. 

is  lost,  by  adverse  possession  for  a  year,  2175. 

Ist  effect  of,  is  the  enjoyment,  2176. 

2d,  in  certain  cases,  to  give  the  property,  2177. 

3d,  by  long  possession,  to  acquire  the  property,  2178. 

4th,  to  make  the  possessor  be  considered  as  master,  2179. 

effect  of  a  lair  and  honest  possession,  2180. 

of  a  knavish  possession,  2181. 

by  force,  2182. 

not  interrupted  by  force,  2234. 
FRESCBIPTION,  nature  and  use  of,  2183. 

abolished  by  the  divine  law,  2184. 

of  all  sorts  of  rights,  2186. 

reduced  in  France  to  thirty  years,  2190. 

and  ttfucoptb,  difference  made  by  the  Roman  law,  2193. 

other  prescriptions  by  the  ordinances  of  France,  2194. 

defined,  2196. 

effect  of,  2197. 

y^en  acquired,  2198. 

the  possessor  joins  to  his  possession  that  of  his  author,  2199. 

and  may  sometimes  join  die  possession  of  anodier  person,  2200. 

acquired  only  by  a  continued  possession,  2201. 

not  hindered  by  intervals  without  apparent  possession,  2202. 

not  interrupted  by  an  interval  without  a  possessor,  2203. 

what  may  be  prescribed,  2204. 

rights  and  actions  prescribed,  2205. 
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PRESCRIPTION. 

applies  to  certein  tfaingt  ont  of  oonuncvoe,  9906. 

serrices  prescribe,  9907. 

acquired  onlj  by  honest  and  fiur  pooposoion,  9908. 

without  a  title,  9909. 

where  the  possessor  has  lost  his  title,  9910. 

of  him  who  purchases  fairly  and  honestly  of  an  nnjnst  possessor,  9911. 

effect  of  a  good  and  bad  conscience  in  the  same  case,  9919. 

heir  or  executor  answerable  for  the  knarery  of  the  deceased,  9913. 

but  not  the  donee  or  legatee,  9914. 

of  arrears  of  rent  and  annual  duties,  9915. 

may  be  acquired  by  the  possession  of  others,  9916. 

ceases  when  the  law  renders  it  useless,  9917. 

what  cannot  be  prescribed,  9918. 

of  debts  due  at  a  certain  time  Or  on  a  certain  condition,  9919. 

does  not  run  against  minoTs,  9990. 

if  a  major  is  interested  with  a  minor,  9991. 

in  what  sense  it  does  not  run  against  absent  persons,  9999. 

wife's  dowry  cannot  be  prescribed  during  marriage,  9993. 

warranty  does  not  prescribe,  9994. 

hindered  by  knavery  of  the  possessor,  9995. 

where  several  possessions  are  joined,  a  good  oonscieoce  is  necessary  in  esdi  of 
them,  9996. 

those  who  possess  for  others  cannot  prescribe,  9997. 

possessor  cannot  change  the  title  of  his  possession,  9998. 

hindered  by  a  vice  in  the  title,  9999. 

some  Tices  annul  the  title,  but  do  not  hinder  prescription,  9930. 

interrupted  by  a  judicial  demand,  9931. 

and  by  a  demand  by  one  of  many  creditors,  9939. 

and  by  demand  made  against  one  of  many  debtors,  9933. 
PRESUMPTIONS,  are  of  two  sorts,  1999. 

some  have  the  force  of  proofs,  9000. 

defined,  9064. 

are  strong  or  weak,  9068. 

the  foundations  of,  9066. 

are  condusiye  or  uncertain,  9067. 

of  proof  by  the  force  of,  9069. 

of  the  regard  that  should  be  had  for,  9070. 

the  effect  of,  depends  on  certain  rules,  9071. 

a  fact  which  cannot  be  presumed,  but  must  be  proved,  9079-9075. 

example  of  one  that  proves  nothing,  9076. 

in  the  proof  of  an  ancient  fact,  9077. 

example  of  another  kind,  9078. 

respecting  the  secret  intentions  of  persons,  9079. 
PRETERITION,  how  distinguished  from  disherison,  3349. 

of  children  has  same  effect  as  disherison  without  cause,  3949. 

and  also  of  parents,  3950. 

involuntary,  3958. 

(See  DiSHXBisoir.) 
PRINCIPLES,  of  two  sorts ;  one  that  may  be  reduced  to  rules ;  the  other  not,  p.  80 
PRIVILEGE.    (See  Creditobb.) 
PROCURATION,  or  letter  of  attorney,  defined,  1195. 

may  be  conditional,  1130. 
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PROCURATION. 

may  confer  an  indefinite  or  limited  power,  119S. 

for  the  affair  of  a  third  person,  1 135. 

to  manage  the  affairs  of  a  third  person,  its  effscti  11S6. 

(See  Pboxt.) 
PRODUCTION  of  papers,  2095. 
PROOFS.    What  is  a  proof,  1995. 

different  sorts  of,  1996. 

defined,  2003. 

are  of  two  sorts,  2004. 

facts  which  do  not  require  proof,  2005. 

he  who  adrances  a  fact  most  prove  it,  2006. 

defendant  must  prove  facts  on  which  his  defence  rests,  2007. 

either  party  maj  prove  the  contrary  of  facts  alleged  by  the  adversary,  2008. 

both  are  fi«e  to  aUege  facts  and  prove  them,  2009. 

provided  sach  facts  are  relevant,  2010. 

a  thing  adjudged  is  held  to  be  true,  201 1 . 

the  effect  of,  depends  on  the  prudence  of  the  judge,  2012. 

the  judge  should  examine,  1.  if  they  are  according  to  form,  2013. 

2.  if  they  are  conclusive,  2014. 

by  writing,  2015. 

Public  Registers,  2018. 

what  are  written  proofs,  2019. 

their  use,  2020. 

written  proofs  are  the  strongest,  2021. 

by  witnesses  not  received  against  writing,  2022. 

unless  it  be  pretended  that  the  writing  is  forged,  2023. 

written  acts  have  not  the  force  of,  unless  in  due  form,  2024. 

the  witnesses  to  a  written  act  are  not  admitted  to  prove  the  contrary,  2025. 

written  acts  have  effect  only  against  the  parties  thereto  and  their  representa- 
tives, 2026. 

no  man  can  make  a  title  to  himself  by  his  own  evidence,  2027. 

the  original  of  written  acts  must  be  produced,  2028. 

when  copies  may  be  used,  2029. 

where  mention  is  made  of  one  deed  in  another,  2030. 

deeds  that  contradict  each  other,  2031. 

of  counter  letters,  2032. 

counter  letters  cannot  prejudice  third  persons,  2033. 

by  witnesses,  2034. 

difference  between  proof  by  chance  witnesses  and  by  witnesses  in  deeds,  2035. 

examination  of  witnesses  adjuturam  rti  memoriam  abolished  in  France,  2036. 

its  inconveniendes,  2037. 

general  inquest  about  customs  abolished  in  France,  2038. 
PROXIES,  mandates,  and  commissions,  their  origin  and  use,  1114. 

various  kinds  of,  1115-1118. 

what  common  to  all  kinds  of,  1119. 

the  rules  of,  conunon  to  oonunissions,  1120. 

defined,  1126. 

how  the  covenant  is  formed,  1127. 

if  the  proxy  is  present,  II 28. 

of  the  manner  of  giving  the  power,  1129. 

may  be  general  or  special,  1161. 
PROXDdlTT,  2825.    (See  Oonsakouikitt.) 
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PROXY. 

his  function  is  gntnitona,  1133. 

may  be  constimted  for  an  affair  in  which  he  himself  is  also  interested,  1134. 

how  engagement  is  fonned  between  the  proxy  and  him  who  appointed  him,  1138. 

expenses  laid  ont  by,  1139. 

if  he  hare  laid  ont  more  than  the  owner  would  have  done,  1140. 

interest  of  money  adyanced  by,  1141. 

appointed  by  two  or  more  persons,  1142. 

of  the  losses  sustained  by,  1143. 

bound  to  execute  the  order  if  he  accepts,  1144. 

order  to  be  executed  fully,  1 145. 

extent  of  the  power,  1146. 

of  the  care  proxies  and  other  agents  an  obliged  to,  1147. 

may  better  the  condition  of  him  who  employs  him,  but  cannot  make  it  worse,  1 149. 

who  buys  at  a  higher  price  than  he  was  anthorized  to  give,  1150. 

bound  to  give  an  account,  1 151. 

a  proctor  cannot  stipulate  for  a  share  of  what  may  be  recovered  in  a  lawsuit,  1152. 

power  of  one  having  a  general  procuration,  1153. 

must  have  a  special  power  for  transacting  or  alienating,  1154. 

non-performance  of  the  procuration,  1155. 

two  proxies  for  the  same  thing,  1156. 

if  one  of  them  transact  without  the  other,  1157. 

power  of,  ends  by  revocation,  1158. 

and  by  the  naming  of  a  second,  1159. 

may  discharge  himself  after  acceptance,  1160. 

is  bound  to  inform  his  principal,  1161. 

who  is  unable  to  execute  the  commission  or  inform  his  principal,  116S. 

procurations  expire  by  the  death  of  the  giver  or  the  acceptor,  1163. 

who  continues  to  act,  being  ignorant  of  the  death  of  his  iHindpal,  1 164. 

if  his  heir  or  executor  act  for  him  after  his  death,  1165. 
PUPILLARY  SUBSTITUTION.    (See  Substitdtioic.) 

QUASI  CONTRACTS,  1277,  note. 

QUESTIONS  of  fact,  and  questions  of  law,  1961,  note. 

RECEIVERS  OF  WHAT  IS  NOT  DUE,  1520. 
obliged  to  restore,  1524. 

of  payment  made  by  one  thinking  himself  to  be  debtor,  wbea  he  was  not,  1525. 
payment  by  a  tliird  person  for  a  debtor,  1526. 
creditor  does  not  give  back  what  has  been  paid  before  the  term,  1527. 
if  one  pay  by  mistake  or  willingly  what  is  not  due,  1528. 
of  payment  made  in  a  doubtful  case,  1529. 
of  him  who  owes  one  of  two  things,  1530. 
restitution  of  a  thing  which  one  has  without  a  just  title,  1533. 
payment  which  debtor  need  not  have  made,  1534. 
of  unlawful  acts,  1535. 
three  sorts  of,  1536  - 1539. 
the  engagements  of,  1540. 

1.  restitution  of  money  with  interest,  1541. 

2.  care  of  the  thing,  1542. 
restitution  of  the  fruits,  1542. 
augmentation  of  the  thing,  1543.  * 
where  one  has  sold  what  belonged  to  another,  1544. 
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BECEIVERS  OF  WHAT  IS  NOT  DUE. 

the  owner  bound  to  reiiind  whst  hu  been  Uud  oat  in  preterring  the  thing,  1545. 
BEDHIBITION,  defined,  S97. 

seller  should  declare  defects  of  thing  sold,  398. 

what  defects  are  intended,  399. 

of  immovables,  400. 

buyer  has  his  action  though  seller  be  ignorant  of  defects,  401. 
^  of  damages  where  the  seller  is  ignorant,  402. 

of  damages  where  seller  knew  of  such  defects,  403. 

restores  both  parties  to  the  same  condition,  404. 

of  changes  happening  to  the  thing  before,  405. 

where  defects  are  evident,  or  declared  by  seller,  406. 

where  they  may  easily  be  known  or  presumed,  407. 

where  seller  declares  the  thing  to  have  some  quality  which  renders  it  better,  408. 

where  an  estate  is  solds  "  such  as  it  is,"  409. 

ambiguity  or  other  defect  in  the  words  of  the  seller  interpreted  against  him,  410. 

of  deceit  as  to  the  thing  sold,  411. 

a  defect  of  one  thing  out  of  a  set,  412. 

does  not  take  place  in  public  sales,  413. 

of  the  time  for  bringing  an  action  of,  414. 
BELIGION,  the  most  natural  foundation  of  the  order  of  society,  p.  40. 

and  policy  founded  on  the  order  and  appointment  of  Qod,  p.  41. 

the  spirit  of,  p.  41. 

distinction  between  the  ministry  of  the  spiritual  and  temporal  powers,  p.  42. 

their  union  for  maintaining  order,  p.  43. 

why  the  ministry  of  these  two  powers  is  placed  in  different  hands,  p.  43. 

hoih  established  by  God,  p.  45. 

the  one  subject  to  the  other  in  their  respective  functions,  p.  45. 

and  policy  have  laws  in  common,  p.  74. 

of  the  laws  oommon  to  both,  p.  75. 

difference  between  the  arbitrary  laws  of  religion  and  those  of  human  policy,  p.  75. 
BENTS  AND  OBLIGATIONS,  how  subject  to  mortgage,  1679,  note. 

(See  LsASB,  Lbssob,  Lessee.) 
BESCISSION  OF  CONTRACTS,  2349. 

and  restitution  signify  the  same  thing,  2350. 

rescissions  prescribe  in  ten  years,  2194,  2355. 

defined,  2356. 

a  deed  may  be  annulled  without  proof  of  fraud,  2357. 

depends  on  the  prudence  of  the  judge,  2359. 

should  not  be  granted  easily,  2360. 

effect  of|  as  to  tiiird  persons,  2361 . 

heirs  may  be  relieved  in  right  of  the  deceased,  2362. 

can  only  be  demanded  by  a  special  proxy,  2363. 

is  hindered  by  ratification,  2364. 

redprocal  effects  of,  2865. 

limitation  of,  2366. 

of  part  which  has  effect  for  the  whole,  2867. 

when  to  be  demanded,  2368. 

when  time  of  prescription  begins  to  run,  2369. 

how  computed  as  to  heirs  and  executors,  2370. 

of  alienation  of  lands  of  a  minor,  2398. 

of  improvements  made  on  such  lands,  2399. 

of  contracts  in  favor  of  majors,  2401. 
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BESCISSION  OF  CONTRACTS. 

the  vices  of  covenantB  are  the  caiue  of|  M03. 

fraad  between  heirs,  2404. 

of  a  partitioii,  2405. 

of  contracts  of  sale,  2406. 
BESTITUTION,  2349. 

defined,  2356. 

against  sentences  or  decrees,  2358. 

of  minors,  the  cause  of,  2872. 

is  independent  of  the  honesty  or  knavery  of  &e  |»rty,  2373. 

a  minor  is  not  relieved  in  all  cases  without  distinction,  2374. 

nor  against  what  has  been  done  for  good  cause,  2375. 

nor  when  he  cheats  or  does  damage,  2376. 

nor  when  guilty  of  crime,  2377. 

nor  if  he  has  represented  himself  to  be  of  age,  2378. 

minors  relieved  in  all  other  cases,  2379. 

of  minors  extended  to  all  acts  or  deeds  without  distinction,  2880i 

minor  relieved  who  has  renounced  or  accepted  an  inheritance  or  l^acy,  S381. 

and  if  he  has  accepted  an  inheritance  which  becomes  unprofitable,  2382. 

if  the  succession  so  renounced  has  been  cleared  by  another  heir,  2383. 

takes  place  for  profits  which  minor  should  have  had,  2384. 

minor  relieved  from  engagements  which  would  run  him  into  lawsuits,  2385. 

and  against  a  compromise,  2386. 

and  against  an  omission,  2387. 

and  in  case  of  money  borrowed  and  squandered,  2388. 

between  two  minors,  2389. 

not  hindered  by  the  authority  of  the  tutor,  2390. 

the  surety  of  a  minor,  2392. 

hindered  by  the  minor's  ratification  on  coming  of  age,  2394. 

of  a  purchase  made  by  a  minor,  2400. 

of  majors  on  account  of  absence  or  other  cause,  2407. 

against  sentences  by  Roman  law,  2407,  note. 
R£STITUTION  OF  FRUITS  is  a  reparation  of  damages,  1978. 

how  far  it  extends,  1979. 

signification  of  the  word  fhuts^  1980. 

the  unjust  possessor  bound  to  restore  the  fruits  he  has  enjoyed,  1961. 

the  upright  possessor  not  bound  to  restore  such  fruits,  1982. 

the  upright  possessor  restores  the  fruits  after  a  legal  demand,  1983. 

the  fruits  cut  down  go  to  the  upright  possessor,  1984. 

of  revenues  that  come  in  successively,  1985. 

ceases  when  the  upright  possessor  is  obliged  to  restore  llie  fhiits,  1986, 1987. 

subject  to  the  deduction  of  the  expenses  laid  out  on  them,  1988. 

fruits  belong  to  the  owner  of  land,  and  not  to  him  who  tills  it,  1989. 

unjust  possessor  l)ound  to  restore  fruits  lost  through  his  negligence,  1990. 

heir  or  executor  of  unjust  possessor  succeeds  to  his  engagements,  1991. 

estimation  of  fruits  and  other  revenues,  year  by  year,  1992. 

how  estimated  in  France,  1992,  note. 

of  the  revenues  of  movables,  1993. 

no  interest  due  for  fruits  till  after  a  demand,  1994. 

(See  Damaobs.) 
REVERSION,  the  right  of,  2889. 

received  both  in  ancient  and  modem  Roman  law  and  in  France,  2890. 

defined,  2893. 
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REVERSION. 

of  two  sorts,  1.  bj  law;  8.  by  agreementi  2894. 

bj  agreement  regulated  by  the  agreement,  2896. 

(tf  things  given  in  favor  of  marriage,  2896. 

extends  to  mothers  by  the  nsage  of  France,  2897. 

and  sometimes  to  other  donations  than  dowries,  2898. 

this  right  does  not  hinder  the  profits  of  goods  subject  to  the  reversion,  2902. 

whether  the  creditors  of  donee  can  hinder,  2905. 

case  of  the  mortgage  or  alienation  of  the  goods,  2906. 

nature  and  character  of  the  right  of,  2908. 

when  the  donee  commits  a  crime,  2909. 

dispositions  of  donee  by  testament,  2910. 

when  regulated  by  covenant,  2912. 

the  father  has  the  reversion  of  the  dowiy  given  by  the  grandfather  on  the  father's 
side,  2914. 
REVOCATION.    (SeeLsoAOT.) 
RULES  of  the  canon  law,  p.  46. 

what  the  natoral  rules  are,  p.  51. 
^  impossible  to  make  a  particular  rule  for  every  individual,  p.  53. 

how  i4>plied,  p.  62. 

two  sorts  of  natnnd  rules,  p.  67. 

are  general,  or  common  to  several  matters,  or  peculiar  to  one  matter  only,  p.  88. 

advice  oonceming  the  use  of  rules,  p.  91. 

(See  Lawb.) 

SALE,  origin  and  use  of  the  contract  of  sale,  256, 257. 
definition  of;  258. 

perfected  by  bare  consent  of  parties,  259. 
how  such  consent  is  given,  260. 
who  may  sell  or  buy,  261. 
three  engagements  in  the  contract  of  sale,  262. 

1.  engagements  that  are  expressed,  263. 

2.  engagements  from  the  nature  of  the  contract,  264. 

9.  engagements  established  by  laws  and  usages  of  the  country,  265. 
engagements  of  seller  are,  1 .  delivery  of  the  thing  sold,  266. 

2.  to  take  care  of  it  till  delivery,  267. 

3.  wammty,  268. 

4.  respects  the  fiinlts  of  the  thing  sold,  269. 
perfected  by  delivery,  275,  note  a. 

not  annulled  by  failure  of  seller  to  deliver,  285. 

what  care  leUer  should  take  of  the  thing  sold,  289. 

such  care  may  be  regulated  by  agreement,  290. 

if  buyer  ia  in  delay,  seller  is  discharged  from  care,  291. 

the  engageoient  of  seller  not  to  sell  too  dear,  294. 

of  buyer  not  to  buy  at  too  low  a  price,  295. 

buyer  engages  to  pay  the  price,  296. 

the  time  and  place  (MP  payment,  297. 

if  buyer  do  not  pay,  seller  may  detain  the  goods,  298. 

delay  of  buyer  caused  by  accident,  299. 

the  buyer  in  delay  shall  pay  interest,  800. 

three  cases  in  which  the  buyer  owes  interest,  301. 

if  seller  take  back  the  goods  for  want  of  payment,  the  buyer  must  indemnify,  802. 

dissolution  of,  for  non-payment,  808. 
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SALE. 

buyer  cannot  elnde  the  sale  bj  non-pajmeBt,  904. 

other  chargea  which  buyer  most  make  good,  305. 

buyer  in  danger  of  eviction  need  not  pay  the  priee,  306. 

buyer  bound  to  take  care  of  the  thing  in  caaea  whaie  tiio  aile  k  haUe  to  be  dis- 
solred,  307. 

what  things  may  be  told,  808. 

things  incorporeal  may  be  sold,  809. 

of  things  not  yet  in  being,  310. 

of  an  uncertain  expectation,  311. 

in  gross  and  by  bulk,  312. 

by  number,  weight,  and  measure,  313. 

by  wholesale  and  retail,  how  peilected,  314» 

upon  trial,  315. 

accessories  are  included  in,  316. 

some  things  separate  from  the  edifice  included  in,  317. 

the  accessories  of  morables,  318. 

of  one  of  two  things,  319. 

of  thing  belonging  to  another,  390. 

the  price  of,  can  be  nothing  else  than  money,  321. 

where,  instead  of  the  price  agreed  on,  the  seller  reoeives  another  liing  in  pay- 
ment, 322. 

one  or  more  prices  of  the  same  thing,  323. 

where  the  price  is  uncertain  and  onknowB,  324. 

the  price  of,  is  arbitrary,  325. 

any  pactions  may  be  added  to  the  contract  of  sa]«,  326. 

depending  on  a  condition,  328. 

dissoWed  by  a  condition,  329. 

of  the  earnest  penny ;  its  effect,  330. 

where  nothing  is  said  of  it  in  the  contract,  331. 

the  clause  of  nullity,  332. 

of  the  power  of  redemption,  333. 

of  changes  in  the  thing  sold,  334. 

changes  before  accomplishment  offect  the  seller,  335. 

changes  after  sale  affect  the  buyer,  336. 

likewise  changes  between  sale  and  deliveiy,  336,  note  6. 

the  seller  bears  losses  happening  after  he  is  in  delay,  337. 

where  both  parties  are  in  delay,  338. 

of  losses  of  things  sold  by  number,  weight,  and  measuie,  889. 

of  profit  and  loss  in  case  of  a  thing  sold  on  trial,  340. 

of  one  of  two  things,  where  one  perishes,  341. 

on  condition,  where  thing  perishes  before  the  evant  of  the  omdilioii,  842. 

on  condition,  where  the  thing  is  diminished,  but  not  d«trofod,  343. 

the  party  who  should  perform  a  condition  cannot  take  advamaga  of  his  own  dob- 
performance,  344. 

loss  must  be  borne  by  him  whose  fault  oecaaiona  it,  345. 

the  fruits  belong  to  him  who  is  master  at  the  time  when  thay  an  gatheied,  846. 

of  agreements  providing  for  losses,  347. 

how  to  determine  who  shall  bear  profit  or  loat,  848. 

of  sales  that  are  null,  849. 

of  the  causes  which  annul,  850. 

persons  in  public  office  cannot  sell  or  buy,  by  the  Bomaa  law,  851. 

provisions  of  French  ordinances  conoemisg,  861,  note  5. 
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tatOTB  and  gnartmim  cannot  baj  of  their  wards,  358. 

factors  nnder  same  incapacity,  353. 

heir  bnrdened  with  a  aabstitation  cannot  tell,  354. 

minon,  madmen,  and  prodigals  cannot  sell,  355. 

things  public  cannot  be  sold,  356. 

things  consecrated,  and  immoyaUes  of  ooipontimis,  eaanot  be  sold,  857. 

an  estate  entailed  cannot  be  sold,  353. 

dower  lands  cannot  be  sold,  359. 

things  of  which  the  commerce  is  forbidden,  360. 

depending  on  condition,  null  if  condition  do  not  come  to  pass,  361. 

noil  thiovgh  error  of  the  contractor,  368. 

of  error  of  the  quality  of  the  thing  sold,  363. 

transacted  through  fnud  or  violence  is  noU,  364. 

rescission  ot,  when  price  is  less  than  half  the  Tulue,  868. 

time  of  estimation  of  price,  366. 

how  tcne  Talue  to  be  estimated,  367. 

the  buyer  may  restore,  or  make  up  the  full  price,  368. 

this  rescission  independent  of  fraud,  369. 

restitution  of  the  fruits  of  the  thing,  870. 

eTiction,871. 

other  tilings  diminishing  the  light  of  purehaaer,  372. 

warranty,  373-397. 

divers  kinds  of  troubles  which  dissdve,  381. 

redhibition  and  abatement  of  price,  397  -414. 

other  causes  of  the  dissolution  of,  415, 416. 

difference  between  nullity  and  dissolution  of^  417. 

possessor  cannot  lose  his  possession  but  by  the  authority  of  justice,  418. 

of  damages,  419. 

dissolution  restores  aU  to  the  same  condition  they  were  in,  430. 

when  annulled,  seller  is  reinstated  in  his  right,  421. 

the  power  of  redemption  by  covenant,  422. 

with  power  of  redemption  implies  a  condition,  423. 

where  the  power  is  granted  after  the  contract  is  past,  424. 

continuance  of  the  power  of  redemption,  425. 

of  the  fruits  after  an  offer  to  redeem,  426. 

conditional  agreement  to  dissolve,  427. 

its  effect,  428. 

may  be  vacated  though  there  be  no  such  dense,  429. 

dissolution  of,  by  consent,  before  performance,  43a 

dissolution  of,  by  consent,  after  performance,  431. 

the  causes  of  fbroed  sales,  433. 

fbrced  sale  defined,  433. 

a  forced  sale  for  tiie  public  good,  434. 

sale  of  provisions,  435. 

a  forced  sale  for  a  particular  necessity,  436. 

if  tiie  person  who  might  be  compelled  consent  to  tiie  sale,  437. 

if  he  refuse  to  sell,  438. 

effect  of  these  kinds  of  sales,  439. 

of  fields  lying  near  the  highway,  440. 

by  decree  of  a  court  of  justice,  441. 

by  anetion,  442. 

(See  Dbutbbt,  Rbdhibitxon.) 
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SEPARATION  OF  GOODS  between  hnslMuid  and  wife,  896. 

made  in  two  cases,  897. 

defined,  899. 

cause  of,  900. 

effect  of,  901. 

the  wife  cannot  alienate  snch  goods,  902. 

she  may  distnin  husband's  goods  for  her  dowrf,  903. 

and  also  for  her  paraphernal  goods  deposited  with  the  hnsbMid,  904. 

and  also  for  her  gains,  905. 

to  secore  creditors,  1804-1808. 

defined,  1809. 

independent  of  the  mortgage,  1810. 

legatees  ha^e  the  right  of,  1811. 

for  a  conditional  debt,  1812. 

cannot  take  place,  if  heir  has  already  alienated  the  goods,  1813. 

not  presented  by  the  engagements  of  the  ezecntor,  1814. 

may  take  place  throngh  several  sacoessions,  1815. 

takes  place  when  the  debtor  succeeds  to  his  sorety,  1816. 

and  when  surety  sncceeds  to  debtor,  1816,  note. 

does  not  prejudice  the  right  against  the  heir,  1817. 

not  preTented  by  priyileges,  1818. 

may  be  demanded  by  one  of  the  heirs  or  executors,  if  a  creditor,  1819. 

prerented  by  confusion  of  goods,  1821. 

and  by  noration,  1828. 

difficulties  concerning,  regulated  by  the  discretion  of  the  judge,  1893. 
SEQUESTRATION,  681  -688. 

how  distinguished  from  a  deposit,  728. 

(See  Dbpobit.) 
SEQUESTRATOR  by  consent  of  parties,  defined,  726. 

may  be  obliged  to  perform  the  trust  by  eadi  of  the  paitiei  who  has  Dsaed 
him,  727. 

his  possession  and  its  effects,  729. 

must  account,  730. 

how  discharged,  731. 
SERVICES,  their  origin  and  use,  1015. 

have  two  characteristics,  1016. 

are  commonly  settled  by  coTenant,  1017. 

defined,  1018. 

in  what  they  consist,  1019. 

are  for  lands  and  tenements,  1020. 

are  of  dirers  sorts,  1021. 

two  general  kinds  of,  natural  and  those  established  for  cbnrenience,  1022. 

of  houses  and  lands,  1023. 

the  right  of  service  comprehends  aooessories,  1024. 

the  right  and  use  of,  regulated  by  the  title  establishing  them,  1025. 

interpreted  fevorably  for  liberty,  1026. 

may  be  established  by  authority  of  justice,  1027. 

the  right  of,  may  be  acquired  by  prescription,  1028. 

the  manner  and  use  of,  regulated  by  the  ancient  condition  of  the  places,  100. 

lost  or  diminished  by  prescription,  1030. 

are  annexed  to  lands  and  tenements,  1031 . 

the  right  of  service  gives  no  right  of  property  to  the  land  whidi  owes  the  kt- 
▼ice,  1032. 
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SEBYICES. 

one  service  may  senre  for  two  UmdB  or  tenements,  10S8. 

which  appear  to  be  lueless,  10S4. 

of  lands  and  tenements  having  sereral  owners,  1085. 

how  preserved  against  prescription,  1086. 

the  possession  of  one  owner  preserves  the  service  for  all,  1087. 

the  privilege  of  one  partner  prevents  the  prescription  from  mnning  against  the 
otfaen,  1088. 

various  services  of  buildings,  1089-1048. 

the  right  of  resting  on  another's  bnilding,  1044. 

one  cannot  trespass  on  his  nei^bonr's  ground,  1045. 

what  one  maj  do  in  his  own  ground  to  the  inconvenience  of  his  neighbour,  1047. 

inconveniences  which  the  neighbour  ought  or  ought  not  to  suffer,  1048. 

Tarious  services  of  lands,  1049  - 1054. 

the  proprietor  is  bound  to  suffer  the  service,  1056. 

and  all  works  necessary  for  the  use  thereof,  1056. 

the  obligations  of  him  whose  wall  ought  to  bear  the  building  of  another,  1057. 

if  necessary  to  repair  a  partition  wall,  1058. 

of  repairing  a  wall  that  serves  for  supporting  a  building,  1059. 

the  proprietor  of  land  owing  a  service  may  relinquish  it,  1060. 

if  the  estate  to  which  service  is  due  be  divided,  1061. 

when  two  services  are  due  from  one  tenement  to  another,  1062. 

he  who  has  a  right  of  service  can  innovate  nothing,  1068. 

overloading  of  a  wall  subject  to  service,  1064. 

repairs  for  the  use  of  the  service,  1065. 

of  damage  which  is  a  natural  consequence  of  the  service,  1066. 

he  to  whom  a  service  is  due  cannot  communicate  it  to  others,  or  extend  its 
bounds,  1067. 

the  right  of,  perishes  with  the  land  or  tenement,  1068. 

and  on  the  conftision  of  the  property  of  the  two  lands  or  tenements,  1069.     * 

if  proprietor  afterwards  sell  the  land  which  served,  1070. 

where  a  land  or  tenement  that  is  between  two  others  hinders  the  use  of  the  ser- 
vice, 1071. 

prescription  of,  1078. 

different  ways  of  prescribing,  1073. 

prescription  of,  whose  use  is  interrupted  by  intervals  of  time,  1074. 

continuation  of  prescription  from  one  possessor  to  another,  1075. 

continues  where  an  estate  is  sold  by  decree  of  court,  1076. 
SOCIETY,  a  plan  of,  founded  on  the  two  first  laws  by  two  sorts  of  engagements,  p.  8. 

destination  of  man  to  society  by  two  kinds  of  engagements,  p.  10. 

the  first  kind  of  engagements  which  unite  men  in  society,  p.  11. 

the  natural  engagements  of  marriage  and  birth,  p.  11. 

the  second  kind  of  engagements,  p.  16. 

of  two  sorts,  Toluntary  or  inroluntary,  p.  17. 

the  troubles  which  disturb  society,  pp.  38,  33. 

the  state  of,  after  the  fall  of  man,  and  how  God  makes  it  to  subsist,  p.  33. 

all  disorders  a  consequence  of  man's  disobedience,  p.  33. 

self-love  the  source  of  disorders  in,  p.  34. 

and  made  by  God  to  contribute  to  its  subsistence,  p.  85. 

four  foundations  of  the  order  of,  p.  36. 

God*s  government  over,  p.  37. 

the  authority  which  €k>d  gives  to  the  supreme  powers,  p.  38. 

religion  the  most  natural  foundation  of  the  order  of  society,  p.  40. 
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SOLIDITY,  unong  debtors  and  creditors,  its  nature,  1824  - 1828. 

among  debtors,  defined,  1889. 

does  not  exiit  unless  expressed,  1830. 

does  not  hinder  the  diYiskm  of  the  debt,  1831. 

in  all  obligations,  parties  may  bind  themsdvea  each  for  the  ulioks  1832. 

the  condition  of  such  partiei  maj  be  different,  1633. 

relief  of  him  who  pays  for  the  others,  1834. 

does  not  cease  by  an  action  against  one  of  them,  1835. 

a  personal  exception  of  one  debtor  does  not  dischaige  the  others,  1836. 

a  demand  of  the  debt  from  one  hinders  prescription  with,  reapeet  to  the  ochff 
debtors,  1837. 

among  crediton,  wherein  it  oontists,  1838. 

how  acquired,  1839. 

if  one  creditor  demand  the  debt  without  the  others,  1840. 

if  he  innorate  or  assign  the  debt  to  othen,  1841. 

A  demand  by  one  interrupts  the  prescription  against  the  other  creditocs,  18I2. 

one  creditor  cannot  pr^ndice  the  others,  1843. 
STELLIOXATE,  distinguished  from  fraud  in  general,  1257. 

defined,  1263. 

exception  to  the  rule,  1264. 

the  effect  o^  1265. 

in  mortgaging,  1677. 
STEWARDS,  1309. 
SUBSTITUTION,  two  significations  of,  3763. 

1.  vulgar,  3764. 

2.  fiduciary  or  gradual,  3765. 

the  latter  may  be  imposed  on  legatee,  3766. 
difference  between  them,  3767. 
pupillary,  its  three  effects,  3768. 
I     the  Trebellianic  portion,  3769. 
vulgar,  defined,  3771. 

aonnUed  as  soon  as  executor  accepts,  3772. 
several  degrees  of,  3773. 
the  different  modes  of,  3774. 
applies  also  to  legatee,  3775. 
among  ooexecntors  mutually  substituted,  the  shares  of  substitntaon  are  the  mm 

as  those  of  the  institution,  3776. 
reciprocal,  restrained  to  the  survivors,  when  the  case  happens,  3777. 
a  third  person  substituted  to  a  coexecutor,  substituted  to  both,  3778. 
an  institution   of  two   executors  may  imply  reciprocal  substitution  of  fs^ 

vivor,  3779. 
substitute  dying  before  the  case  of  the  substitution  does  not  transmit  his  righ^  3710. 
the  right  of  accretion  gives  place  to  substitution  among  coexecntors.  37S1. 
coexecutor  accepting  one  share  may  not  renounce  those  which  fisJl  void,  3782. 
an  executor  substituted  to  himself  3783. 
exphmadon  of  this  rule,  3784. 
wMch  implies  two  alternative  conditions,  3785. 
hardship  of  the  Roman  law,  3786. 
pupillaiy,  defined,  3787. 

one  may  substitute  to  a  posthumous  child,  3788. 
the  pupillary  comprehends  the  wlgar  substitution,  3789. 
origin  of  this  rule,  3790. 
comprehends  the  goods  of  the  child,  3792. 
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a  result  of  the  paternal  anthoritj  g^iren  hj  Ae  Roman  law,  3793. 

a  testament  making,  disposes  of  two  snccessions,  3794. 

a  child  emancipated,  not  snbject  to,  3795. 

pupillary,  annulled  when  infant  attains  puberty,  3796. 

exemplaiy,  to  children  in  state  of  madness,  3797. 

none  called  to,  exoept  children  of  hrothen  of  the  heir  who  i0  madi  3796* 

at  an  end,  if  such  madness  cease,  3799. 

all  ascendants  may  subetitnte  in  this  maanv,  380O. 

difficulty  arising  from  this  rule,  3801. 

compendious,  3802. 

comprehends  three  subetitntioni;  when  they  take  eftet,  3603. 

the  difference  of  effect  of  these  three,  8804. 

.reciprocal,  which  may  be  also  among  legatees,  8805. 

one  substituted  to  an  infimt  cannot  accept  one  saocession  wHhont  the  oiher>  3806. 

eren  though  he  be  coheir  or  coexecutor  with  him,  3807. 

reciprocal,  between  two  infants,  comprehends  both  eases,  3806. 

between  an  infant  under  puberty  and  an  adult,  is  vulgar,  3809. 

where  one  is  substttnted  to  an  infant  and  to  another  executor,  is  Tvlgsr  as  to 
both,  3810. 

where  one  is  substituted  to  two  infants,  he  sncceeds  only  to  him  who  dies  last,  3811. 

and  to  both,  if  they  die  together,  3812. 

has  its  effect,  where  an  infant,  having  entered  on  the  nicoessloa,  afterwards  re- 
nounces it,  3813. 

such  renunciation  has  the  same  effect  as  if  substitution  had  been  open  at  the  tes- 
tator's death,  8814. 

where  executor  dies  while  deliberating,  3816. 

direct  and  fiduciary,  3616. 

why  no  distinction  is  made  between  these  terms,  3617. 

direct,  three  modes  of,  3818. 

gradual,  the  degrees  of,  restrained  by  divers  ordinances  and  usages,  3619, 3620. 

dispositions  containing  substitutions  and  fiduciary  bequests  must  be  enrolled,  3821. 

meaning  of  the  word  tubitUuie,  3823. 

or  fidnciaiy  bequest,  defined,  3823. 

who  may  substitute,  3824. 

divers  ways  of  substituting,  3825. 

limited  to  goods  that  testator  leaves,  3626. 

executor  chai^ged  with,  may  retain  a  fourth  part  of  the  inheritance,  3827. 

fruits  of  goods  substituted  remain  to  executor,  unless  testator  have  otherwise 
directed,  3828. 

a  legacy  to  an  executor  comprehended  in,  unless  otherwise  directed,  3629. 

may  be  either  to  a  certain  time,  or  on  condition,  3830. 

executor  chai^ged  with,  and  delaying  after  demand,  accountable  for  the  fruits,  and 
liable  for  costs  and  damages,  3831. 

but  not  if  substitute  neglect  to  demand,  3839. 

what  care  an  executor  charged  with,  is  bound  to  take  of  the  inheritance,  3833. 

difference  between  such  executor  and  one  charged  with  a  legacy,  3833,  note  p, 

executor  restoring  inheritance  to  the  substitute  may  retain  expenses  he  has  in- 
curred, 3834. 

a  firther  charged  with,  who  dissipates  the  effects,  shall  have  them  taken  out  of 
his  hands,  3835. 

punishment  of  an  executor  charged  with,  who  frandnlentiy  detains  a  part  of  the 
goods,  3836. 
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diarga  p«M  with  goods  to  iSbe  nibttitnfte,  88S7. 

duldren  dmiged  with  fidocUiy  beqiwst  not  thereby  dq^ 

ft&d  mmy  also  retain  the  Trebellianic  portion,  3839. 

otigin  Mid  eqnity  of  this  usage,  3840. 

which,  hj  some  anthoritieSf  extends  to  legacies,  3841. 

jointares  and  marriage  portions  are  taken  out  of  the  sobstitnted  goods,  3841. 

lemaiks  on  Jnstinian*s  law  Tespecting  diis  dednction,i3843. 

when  one  is  substituted  to  the  sonriTor  of  two,  does  not  take  eSeet,  where  bock 

die  together,  3844. 
eeasfs,  where  issue  is  bom  to  a  son  chaiged  with,  3845. 
execntor  should  make  an  inventofy  and  giro  secaritjr  to  preserre  rig^ila  of  sah- 

stitttte,  3846. 
eten  tfiongh  a  father  or  mother,  except  in  two  cases,  3847. 
partifular  fidndaiy  bequests  of  certain  things,  3848. 
may  be  of  all  kinds  of  things,  3849. 
either  executors  or  legatees  may  be  charged  widi,  3850. 
diilerent  manners  of  substituting,  3851. 
any  expressions  showing  testator's  intention  suffident,  3859. 
different  dispositions  which  haye  the  effect  of^  3853. 
may  be  made  in  &Tor  of  persons  to  be  bom,  3854. 
substitutes  succeed  successiT^y,  in  the  order  given  by  the  testator,  3855. 
different  manners  of  regulating  this  order,  3858. 
made  indefinitely  to  one  of  a  femily,  3857. 
the  intention  of  testator  to  be  judged  by  drcumstanoes,  3858. 
if  executor  die  without  naming  the  substituto  out  of  sereral,  all  hate  a  share  ii 

te  goods,  3859. 
the  substitute  named  by  executor  deriTes  his  right  from  testator  only,  3860. 
a  prohibition  to  alienate  does  not  bind,  unless  made  in  fitmr  of  some  person,  3861. 
prohibition  to  alienate  lands  out  of  the  ftmfly  does  not  take  away  the  cfaoios  of 

one  of  such  bmily,  3869. 
the  substitute  diall  have  either  die  thing  to  be  giren  him,  or  ite  Talue,  3863. 
fruits  and  interest  due  from  the  time  of  delay,  3864. 
an  executor  hsTing  paid  a  fiduciary  bequest  cannot  revoke  it,  if  it  afterwards  prove 

nun,  3865. 
legatee  charged  with,  reaps  the  benefit  of  it,  if  it  prove  null,  3866. 
rales  Ibr  interpretation  of  testamente  apply  to,  3867. 
may  be  in  fiivor  of  one,  or  of  many,  3868. 
open  to  erery  d^^ree,  3869. 

all  capable  of  succeeding  are  capable  of  being  substitnted,  3870. 
persons  incapable  of  fiduciary  substitutions,  3871. 
tadt  fiduciary  substitutions  forbidden,  3879. 
of  persons  who  lend  their  names  to  such,  3873. 
how  tadt  fiduciary  snbetimtions  are  proved,  3874. 
difference  between  Roman  and  dvil  law  in  respect  to,  3875. 
goods  subject  to,  may  iKyt  be  restored  before  the  time,  unless  it  be  without  pr^p* 

dice,  3876. 
a  donation  has  the  effect  of  election  of  a  substitute,  where  donor  was  empowered 

to  choose  one,  3877. 
limite  of  die  liberty  of  giving  more  to  one  substitute  than  to  others,  3878. 
order  of  snbstitntes  in  different  degrees,  3879. 
parties  mutually  substituted  may  mutoally  renounce,  3880. 
prescription  of  substituted  goods  rans  against  both  executor  and  sabstit^t^  3881. 
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prescription  of  lands  sabititatod,  alieiwted  by  vrafriietiuury,  diTesto  snbatitote  of 
his  property  therein,  3882. 

not  opened  by  the  civil  death  of  executor,  3883. 

to  an  executor  in  case  he  die  without  issue,  is  of  no  effbct  if  he  leave  children,  3884. 

how,  if  the  children  are  substitnted,  3885. 

different  opinions  concerning  this,  3886. 

difficulties  and  perplexities  caused  by  interpreters,  3888. 

of  a  surety  to  a  creditor,  1887,  note. 

(See  Cbbditos.) 
SUCCESSIONS,  their  necessity  and  use,  p.  31. 

two  ways  of  succeeding,  p.  31. 

to  be  distinguished  from  engagements,  p.  31,  2408. 

their  nature  and  use,  2409. 

three  kinds  of,  2410. 

legal  and  testamentary,  2412. 

the  order  of  legal  succesmom,  2415. 

1.  of  children  to  parents,  2416. 

2.  of  parents  to  diildren,  2417. 

3.  of  collaterals,  2419. 

legal,  conformable  to  the  order  of  nature,  and  consistent  with  natural  affection,  2420. 

testamentary,  2421. 

whether  testamentary  or  legal  successions  are  most  favorable,  2434. 

three  differences  between  them,  2438-2441. 

of  those  who  leave  neither  relations  nor  testament,  2451. 

of  husband  and  wife,  2452,  2453. 

of  the  exchequer  in  defiuilt  of  heirs,  2453. 

of  bastards,  2455. 

of  aliens,  2456. 

of  persons  of  a  servile  condition,  2458. 

defined,  2465. 

two  sorts  of,  2466. 

the  charges  of,  of  three  sorts,  2469. 

several  successions  of  one  heir  to  another,  all  pass  to  the  last  heir,  2478. 

of  intestates  does  not  take  place  if  there  is  a  testament  which  subsists,  2481. 

how  acquired,  and  how  renounced,  2704. 

engagements  of  the  heir  to,  2705. 

one  may  accept,  either  expressly  or  otherwise,  2706. 

what  are  the  acts  of  an  hdr,  2707. 

he  who  receives  payment  as  heir  acts  as  heir,  2708. 

so,  if  he  pay  a  debt  of  the  succession,  2709. 

and  if  he  take  the  goods,  or  reap  the  fruits,  2710. 

although  he  does  it  by  mistake,  2711. 

he  who  meddles  with  the  inheritance  makes  himself  heir,  2712. 

also,  he  who  sells  the  succession,  2713. 

also,  the  executor  who  renounces  by  collusion  with  the  heir  of  blood,  2714. 

also,  he  who  embezzles  the  effects,  2715. 

but  not  after  he  has  renounced,  2716. 

where  the  next  of  kin  is  instituted  by  testament,  2717. 

a  minor  relieved  against  acts  he  has  done  as  heir,  2718. 

if  his  coheir  is  of  fall  age,  2719. 

succession  to  intestates,  2787  -  2790. 

(See  Heir.) 


SUSBnSS  (or  CAUTIONS),  IhOr  ae»  1 844. 

die  oUis«iM  oC  ■  aeeMMiy  to  aMdMr  obl^aita,  1S4S. 

tfaff  Bse  oC  eximdf  to  all  imnnnr  of  cogftfenaili)  1846. 

•■retjBliipo  sre  of  three  nrtt,  1847-1849. 

MiMd,l85a 

•ncly  mmj  be  gircB  for  all  Iswfvl  «BgagMMBto»  1851. 
for  a  natnnl  obligation,  185S. 

maj  be  ghm  for  a  debt  to  be  eontnotod,  18SS. 
be  bomd  for  ao  men  tban  the  dditor,  1854. 

bat  w^  be  for  kM,  1855. 

may  becoaw  sarety  without  the  kaoifledgo  of  the  debtor,  1856^ 
■euuUj  nor  wariantj  can  be  grren  in  crimoi,  1857. 

■ecoritj  cannol  be  given  in  ioibo  hnrlnl  eng^genMnta,  1858. 

Menritj  for  a  dowry,  1858,  note. 

are  not  dinliatged  by  the  restitation  of  the  principal  debtor,  185§. 

of  minon  and  fons  onder  jnrie^ction,  1859,  notn. 

of  minon  hare  action  againit  them  if  no4  wred  hanakm,  1880l 

the  engagement!  ol^  1861. 

taken  in  a  conit  of  JMtioe,  1882. 

Ae  hein  or  ezecnton  ol^  1868. 

onee  aeeeptod  cannot  be  rejected,  1864. 

for  pdblic  offioefs,  how  &r  liable,  1865. 

cannot  be  sned  tin  after  dbcnrnkw  of  Ae  priBCJpnl  debtor,  1986. 

except  in  the  case  of  jndidal  snreties»  1867. 

and  where  die  dditor  ie  afaeent  and  has  no  Tisibfe  eslato,  1868. 

dJKnmion  does  not  extend  to  goods  alimatod  by  the  debtor,  1869. 

cannot  oblige  the  creditor  to  sne  the  dditor,  1870. 

where  there  are  terend  of  the  lame  thing,  1871. 

if  the  obligation  of  one  is  aimwUrd,  the  othen  answer  for  his  pottioB, 

hare  an  the  defenees  that  the  debtor  has,  1873. 

their  engagements  follow  the  obligation,  1874. 

die  debtor  shonki  aare  the  sorety  harmless,  1875. 

how  indemnified,  1876. 

may  sne  die  debtor  before  demand  by  the  creditor,  1877. 

W  the  surety  pay  before  the  term,  1878. 

may  pay  after  tfie  term,  witfaoot  demand,  1879. 

if  he  pay  what  was  not  due,  1880. 

if  he  pay  being  ignorsnt  of  the  debtor's  defence,  1881. 

if  he  pay  having  a  defence  pecnliar  to  himself,  1889. 

if  he  make  no  defence,  or  iwglect  to  appeal,  1888. 

if  he  pay  widioat  infonning  the  debtor,  who  pays  a  seeond  time,  1884. 

for  a  thing  deposited  or  lent,  1885. 

if  the  surety  is  diacharged  fay  the  creditor,  1886. 

the  remedy  of  one  who  pays  against  the  other  sureties,  1887. 

answer  for  each  other,  1888. 

no  surety  of  an  nnlawfiil  obligation,  1889. 

obligation  not  annulled  by  a  penonal  exoeptioB  in  fe:vor  of  Ae  ptincipal  debt- 
or, 1890. 

obligation  void  in  case  of  fraud  of  die  creditor,  1891. 

csrcnmstances  which  make  the  obligation  d^  to  be  void  or  valid,  1899. 

discbafged  by  the  annulling  of  the  obligation,  1893. 

or  by  the  innoTslion  of  the  debt,  1894. 

in  a  lease,  not  bound  on  the  renewal,  1895. 
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discharged  bj  debtor  SQCceeding  to  the  creditor,  or  creditor  to  the  debtor,  1896. 
if  creditor  or  debtor  succeed  to  the  surety,  or  the  surety  to  either  of  them,  1897. 
a  suit  by  the  creditor  against  one  of  several,  does  not  discharge  the  others,  1898. 
for  the  delirery  of  a  thing  tliat  perishes,  1899. 

(See  Discussion,  Ditision.) 
STXDICS,  the  use  of,  1439. 

by  whom  named,  and  how,  1440, 1441. 

the  person  named  included  in  the  number  of  voters,  1442. 

the  power  of,  1443. 

duration  of  their  power,  1444. 

the  care  of,  1445. 

the  engagements  of,  1446, 1447. 

TESTAMENT,  the  use  of,  2481. 

authorised  by  the  law  of  God,  S422. 

origin  and  differences  of  the  provisions  of  the  Roman  law  and  the  customs  of 

France  respecting,  2423-2433. 
can  have  effect  only  by  death  of  testator,  2535. 
definition  of,  in  the  Roman  law,  2978. 
in  provinces  governed  by  the  customs,  2979. 
the  power  of  making,  not  especially  a  part  of  the  public  law,  2981. 
written  with  the  testator's  ovm  hand  and  without  witnesses,  2982. 
of  poor  country  people,  2983. 
among  children  restrained  by  Justinian,  2984,  2985. 
how  regulated  by  the  customs  of  some  provinces,  2986. 
definition  of,  2987. 
essential  characteristics  of,  2988. 
implies  the  disposal  of  all  the  goods,  2989. 
takes  effect  only  on  the  death  of  testator,  2990. 
the  heir  of  blood  is  testamentary  heir,  if  instituted,  2991. 
must  contain  the  institution  of  an  heir  or  executor,  2992. 
will  of  testator  is  in  the  place  of  a  law,  2993. 
must  contain  the  proper  will  of  the  testator,  2994. 
two  questions  arise  from,  2996. 
takes  effect  on  acceptance  of  the  heir  or  executor,  2998. 
divers  kinds  of,  2999. 

of  deaf  and  dumb,  and  blind  persons,  3000. 
of  officers  and  soldiers  in  service,  3001. 
made  in  time  of  a  plague,  3002. 
secret  and  private,  3003. 
common  to  all  having  an  interest  therein,  3005. 
validity  and  effect  of,  3006. 

the  causes  of  incapacity  of  receiving  a  benefit  by,  3007. 
persons  incapable  by  the  Roman  law  of  making,  3009,  3010. 
who  incapable  of  making,  3011. 

males  under  fourteen,  and  females  under  twelve,  incapable  of  making,  3012. 
eunuchs  under  eighteen  incapable  of  making,  until  permitted  by  the  Emperor 

Constantine,  3012,  note  6. 
sons  under  their  father's  authority  cannot  make,  3016. 
madmen  cannot  make,  3017. 
old,  sick,  and  infirm  persons  may,  3018. 
a  prodigal  may  not,  after  interdiction,  3019. 
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deaf  and  dumb  penoas  cannot  make,  3081 . 

nnlen  they  can  write,  3022. 

the  deaf  man  who  can  speak  may  make  a  will,  S0S3. 

and  80  dumb  persons  not  deaf,  if  they  can  write,  3024. 

blind  persons  may  make,  3025. 

aliens  and  foreigners  cannot  make,  3026. 

a  monk,  after  taking  the  tows,  cannot  make,  3027. 

persons  condemned  to  death  cannot  make,  3028. 

bastards  may  make,  3029. 

incapacity  of  aliens  to  make,  considered,  3030. 

valid  at  first,  may  become  nnll,  3031 . 

who  may  be  execators  of,  3032. 

who  may  receive  benefit  by,  3032. 

inc^Muaties  of  making  and  receiving  benefit  by,  3033. 

persons  incapable  of  making,  bat  capable  of  receiving  a  benefit  by,  a034- 

persons  incapable  of  both  making  and  reodving  by,  3035. 

bastards  may  receive  benefit  by,  3036. 

children  nnbom  may  receive  benefit  by,  3037. 

diildren  not  conceived  may  receive  benefit  by,  3030. 

heir  need  not  be  named  by  name,  3039. 

reproachfol  terms  nsed  in,  8040. 

persons  unworthy  cannot  reoeive  benefit  by,  3044. 

forms  necessary  id  making,  3045. 

nse  of  forms,  3046. 

seven  witnesses  required  by  the  Roman  law,  3047. 

and  in  some  provinces  of  France,  3048. 

in  others  only  two  required,  3048. 

witnesses  must  be  present  at  the  reading  and  signing  of,  3049. 

seven  witnesses  necessary  in  provinces  governed  by  written  law,  9050. 

but  not  by  the  customs  of  some  places,  3050,  note  cl 

witnesses  must  all  be  present  and  see  testator  sign,  3051. 

witnesses  must  be  above  fourteen  years,  3052. 

women  cannot  be  witnesses  to,  nor  can  mad,  deaf  and  dumb  penoos,  prod^ab, 

famous  persons,  or  aliens,  3053-3056. 
capacity  of  witness  considered  at  the  time  of  making,  3057. 
difference  between  contract  and,  3064. 

the  fiither,  children,  and  brothers  of  testator  cannot  be  witnesses  to,  3065. 
several  of  the  same  family  may  be  witnesses  to,  3066. 
may  be  made  at  any  hour,  3067. 
formalities  for  difl^nt  kinds  of,  3068. 
formalities  of  military,  3069. 
three  kinds  of  milifary  testaments,  3072. 

1.  those  not  in  writing,  3073. 

2.  those  signed  by  the  testator,  3074. 

3.  those  reduced  to  writing  before  witnesses,  3075. 

what  number  of  witnesses  necessary  to  a  militaiy  testament,  3076. 

whether  the  presence  of  a  notary  is  necessary,  3077. 

made  in  the  time  of  a  plague,  3079. 

secret  testaments,  3081. 

of  persons  who  can  neither  read  nor  write,  3082. 

secret,  of  deaf  and  dumb  persons  who  can  write,  3083. 

secret,  the  opening  of,  3084. 
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rerificatioii  of  Bignatnrefl  of  witaesaes  to  aecret,  3085. 

of  blind  men,  3086. 

a  sort  of  testament  fit  for  all  persons,  3087. 

when  null  for  want  of  form,  3088. 

simple  formalities  of,  in  the  cnstoms,  3105. 

nail  bj  some  cnstoms,  unless  made  a  certain  time  before  death,  3106. 

formalities  required  bj  different  laws,  3107. 

the  first  testament  is  annulled  or  changed  by  a  second,  3116, 3131. 

eren  though  not  mentioned  therein,  3117. 

if  the  second  be  in  due  form,  31 18. 

or  if  formalities  are  dispensed  with  by  law,  3119. 

annulled  by  birth  of  a  child,  3121,  3132. 

unless  it  die  before  the  testator,  3122. 

null,  if  the  children  be  not  named,  3123. 

or  if  they  be  ui^ustly  disinherited,  3124. 

null  if  testator  die  incapable,  3126, 3146. 

not  annulled  by  other  changes,  3127. 

rerocation  of,  3128. 

may  be  entirely  annulled,  or  only  as  to  some  particular  disposition  therein,  3130. 

legadea  of  undntiful  testaments  subsist,  3133. 

not  annulled  by  renunciation  of  the  heir  to  avoid  the  payment  of  legacies,  3184. 

nor  when  he  renounces  by  collnsion  with  the  next  of  kin,  3135. 

when  he  renounces  without  such  collusion,  3136. 

proTisions  of  the  Roman  law,  3137-3144. 

incapacity  of  testator  annals  all  the  dispositions  of,  3146. 

may  be  ammlled  by  testator's  rasing  or  tearing,  3147. 

but  not  when  defaced  by  chance,  against  his  will,  3148. 

and  this  may  be  proved  by  the  notary  and  witnesses,  3148,  note. 

not  annulled  by  explanatory  additions  thereto,  3149. 

rasnres  and  additions  hi,  to  be  judged  by  drcnmstances,  3150. 

made  by  threats  or  violence,  null,  3151. 

flattery  not  sufficient  to  annul,  3152,  3154. 

mil,  with  respect  to  him  who  forcibly  hinders  the  revocation,  3153. 

interpretation  of,  3155. 

difficulties  in  the  interpretation  of,  3156. 

rules  of  interpretation,  3157. 

modes  of  expression  in,  3158. 

1.  where  the  meaning  is  clear,  3159. 

2.  where  there  is  no  meaning,  3160. 

3.  where  the  meaning  is  obscure,  3161. 

to  be  interpreted  from  the  whole  tenor  thereof,  3162. 

covenants  and  testaments,  difference  in  their  interpretation,  3162,  note. 

testator's  intention  to  prevail  in  case  of  ambiguity,  3168. 

bequest  in,  not  prejudiced  by  a  false  addition,  3164. 

obscurities  to  be  explained  by  drcimistances,  3165. 

of  difficulties  in  interpretation,  3178. 

rules  of  interpretation,  3179. 

1.  the  will  of  the  testator,  3180. 

2.  his  esteem  for  the  persons,  8181. 

3.  the  heir  of  hlood  fiivored  rather  than  a  stranger,  3182. 
two  testaments  of  the  same  date,  in  due  form,  3209. 
views  for  the  interpretation  of,  3210. 
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condition  defined,  3212. 

charges  defined,  3213. 

destinations  defined,  3214. 

motiTes  defined,  3215.  ' 

description  defined,  3216. 

tenns  of  time  defined,  3217. 

chaiges  and  conditions  often  confbondad,  3218. 

charges  may  operate  as  conditions,  3219. 

destinations  may  ha^e  the  efiect  of  conditions,  3290. 

motiyes  may  haye  the  effect  of  conditions,  3221. 

description  may  imply  a  condition,  3222. 

conditions  are  considered  as  to  the  fiuts  on  which  they  depend,  3227. 

conditions  as  to  time,  3228. 

conditions  express  and  tacit,  3229. 

conditions  impossible  or  contrary  to  law  and  good  manners,  3230, 3281. 

conditions  made  with  a  Tiew  to  procure  a  like  benefit  to  the  testatttr,  Toid,  3232. 

tnch  dispositions  forbidden  by  the  Roman  law,  3233. 

matnal  testaments,  3234. 

made  in  acknowledgment  of  former  beneflta,  3286. 

dispositions  depending  on  more  than  one  condition,  3236. 

conditions  to  be  interpreted  in  general  by  the  will  of  the  testator,  3237. 

conditions  depending  on  the  act  of  the  ezecator  or  legatee,  3238. 

of  conditions  obliging  not  to  do  a  certain  thing,  3239. 

conditions  not  depending  on  the  act  of  the  execntor  or  legatee,  3240. 

conditions  depending  on  the  act  of  a  third  person,  3241. 

conditions  depending  partly  on  the  act  of  the  ezecator,  and  pardy  on  some 

event,  3242 -3244. 
condition  entirely  dependent  on  a  third  person,  3245. 
conditions  depending  on  the  act  of  a  third  person,  which  mnst  neoesnrily  be 

accomplished,  3246, 3247. 
rales  for  judging  of  such  conditions  in  order  to  give  efiect  to  the  testatOi'B  mten- 

tion,  3248. 
how  to  distinguish  conditional  dispositions  tmm  those  which  an  not  so,  3249. 
of  the  relation  which  conditions  have  to  events,  3250. 
^ere  two  executors  are  instituted  and  the  condition  does  not  happen,  ^bej  toe- 

oeed  equally,  3251. 
conditions  accomplished  before  the  deaih  of  the  testator  yet  have  their  efiwt,  3251 
but  if  such  condition  is  a  fiict  that  may  be  reiterated,  it  most  be  accomplished,  3S53. 
if  a  term  be  joined  to  a  condition,  it  is  necessary  to  wait  taU  the  feenn  espin,3SM. 
conditions  may  not  be  divided,  3255. 
a  condition  imposed  on  several  may  be  divided,  3956. 
the  condition  »if  A  die  without  chUdren,*"  ftilfilled  ifAandhissQadiesttbe 

same  time,  3258. 
condition  of  majority  not  accomplished  by  the  dispensation  of  age,  3259. 
means  of  securing  the  performance  of  the  conditions  of,  3260. 
how  different  legatees  of  the  same  thing  may  be  joined,  3270. 

1.  by  the  thing  itself,  3271. 

2.  by  the  thing  itself  and  expression  of  testator,  3272. 

3.  by  word  only,  and  not  by  the  thing,  3273. 

this  distinction  not  exact,  and  does  not  apply  equally  to  eiceuloii  and  I^ 

tees,  3274. 
the  execution  of,  and  the  duties  of  heirs,  3330. 
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the  duties  of  execnton  bj  customs  of  France,  8331. 

precaations  for  insnriiig  performance  of  these  duties,  3333. 

ezecntors,  their  use  and  necessity,  3334. 

overseers  of,  in  England,  3334,  note  d. 

execution  may  be  committed  to  the  testamentary  heir  or  to  some  other  per^ 
son,  3335. 

the  execution  of  indefinite  dispositions,  3337. 

the  execution  of  dispositions  neglected  by  the  heir,  3338. 

undntifol  testaments,  3340. 

who  may  complain  of  them,  3345,  3346. 

nndutiful,  annulled  as  to  the  undutiful  disposition,  3355. 

how  the  right  of  complaint  of  nndntifulness  passes  to  the  heirs  of  the  de- 
ceased, 3356. 

collaterals  may  not  complain  unless  an  infamous  person  be  instituted,  3364. 

a  complaint  on  the  score  of  forgery  does  not  bar  a  subsequent  one  for  nndntiful- 
ness, 3378. 

nullity  and  undutifulneas  may  be  pleaded  sucoessiyely,  3879. 

eflect  of  complaint  against,  as  undutiful,  3380. 

where  the  person  is  reduced  to  a  portion  less  than  was  due  to  nim  by  law,  3380. 

if  declared  undutiful,  all  the  children  succeed  as  if  there  had  been  no  testa- 
ment, 3381. 

where  the  complaint  augments  the  portion  of  the  son  instituted,  3382. 

extraragant  donations  diminished,  3383. 

undutiful,  the  legacies  thereof  subsist,  3384. 

but  by  the  ancient  Roman  law  were  void,  8385. 

(See  Hbib,  Lxoaot,  Rxtooatioh.) 
TESTATOR,  the  wHl  of,  a  law  to  the  executor  and  to  the  legatees,  2998. 

may  make  two  or  more  originals  of  his  will,  3004. 

rules  for  discerning  the  intentions  of,  3177. 

where  the  court  changes  the  disposition  of,  3199, 3S05. 

dispositions  which  an  not  to  be  executed,  3207. 

when  he  may  or  may  not  derogate  from  the  law,  3208. 

precautions  of  testatois  in  executing  their  wills,  321 1 .  * 

to  interpret  the  dispositions  of,  3226. 
THINGS,  how  the  laws  consider  them,  112. 

the  foundations  of  the  distinctions  of,  113. 

distinctions  natural  and  made  by  law,  114. 

what  common  to  all,  115. 

difference  between  Roman  and  ciTil  law,  115,  note  a. 

things  public,  116. 

things  belonging  to  towns  or  other  places,  117. 

distinction  of  movables  and  immoTables,  11 8. 

immovables,  119. 

trees  and  buildings,  120. 

hanging  fruits,  121. 

accessories  to  buildings,  122. 

movables,  124. 

which  are  living  or  dead,  125. 

animals,  wild  and  tame,  126. 

movables  consumed  in  the  using,  127. 

distinctions  formed  by  nature  and  by  law,  128. 

which  enter  into  commerce  and  those  which  do  not,  129. 

65' 
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comecnted  to  religion,  129. 

corporeal  and  incorporeal,  ISO. 

allodial  lands  and  lands  burdened  with  qnitrants  and  other  duties,  ISI. 

mines,  139. 

coin,  133. 

treasure,  134. 

another  distinction  o^  made  by  the  laws,  195. 

purchase,  136. 

inheritance,  137. 

paternal  estate,  138. 

maternal  estate,  139. 
TEAK8ACTI0NS,  their  use,  1077. 

defined,  1078. 

divers  ways  of  transacting,  1079. 

limited  to  their  subject-matter,  1080. 

with  one  of  parties  interested  are  of  no  prejudice  to  the  othen,  1081. 

with  an  J  other  than  the  adrerse  party  are  of  oo  effect,  1082. 

conceratng  a  right  are  of  no  prejudice  to  a  like  right  accruing  subsequendy,  1083. 

the  stipulsdon  of  a  penalty  may  be  added  to,  1084. 

with  the  surety  of  debtor,  1085. 

hare  the  force  of  judgments,  1086. 

made  null  by  firaud,  1087. 

and  by  error,  1088. 

derogating  from  a  right  of  which  ^ba  title  is  unknown,  1089. 

grounded  on  forged  writings,  1090. 

not  annulled  by  the  damage  suffered  by  one  of  the  parties,  1091 . 

made  to  color  an  illegal  act,  null,  1092. 

concerning  a  lawsuit  in  which  judgment  has  been  given,  though  the  parties  do  not 
know  it,  1093. 
TRANSMISSION,  the  right  of,  3296. 

in  the  Roman  law  respects  successions  of  intestates  as  well  as  testamentaiy  suc- 
cessions, 3297. 

its  origin  found  in  the  natural  order  of  legal  succession,  3298. 

limited  in  the  Roman  law  to  children  sin  hereda,  3298. 

the  right  of,  did  not  exist  in  testamcntaxy  successions  unless  the  heir  or  executor 
had  exercised  his  right,  3299. 

existed  in  testamentary  successions  only  for  children,  3299. 

in  legal  successions  only  for  children  not  emancipated,  3299. 

exception  in  fkTor  of  heirs  dying  within  a  certain  time,  8300. 

in  the  case  of  legatees,  3301. 

the  condition  of  legatees  more  advantageous  than  that  of  heirs  and  execntors,  S902. 

by  the  civil  law,  the  succession  of  intestates  takes  place  not  only  for  children,  bot 
for  all  the  next  of  kin,  3303. 

of  legacies  given  by  the  civil  law  to  all  legatees,  3304. 

of  testamentary  successions,  difficulty  in  respect  to,  3305. 

by  the  customs  of  Bourdeaux,  3306. 

objections  answered,  3307. 

founded  on  principles  of  equl^,  3308. 

contains  rules  of  necessary  use,  3310. 

defined,  3312. 

how  limited,  8313. 

takes  place  as  soon  as  the  right  to  the  inheritance  vests,  3314. 
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depends  on  the  condition  in  which  the  right  is  at  the  time  of  the  death,  3315. 

does  not  exist  where  testamentary  heir  or  legatee  dies  before  the  testator,  3316. 

unless  so  expressed  in  testator's  will,  3317. 

is  acquired  bj  the  acceptance  of  the  inheritance,  3318. 

where  the  testamentary  heir  dies  within  the  time  allowed  for  deliberation,  3319. 

where  the  heir,  knowing  of  the  legacy,  dies  without  making  any  declaration  con- 
cemingit,3321. 

time  allowed  for  deliberation  by  the  ordinance,  3322. 

where  the  heir  dies  ignorant  of  his  righti  3323. 

does  not  take  place  where  the  institution  of  heir  is  conditional,  and  the  condition 
does  not  come  to  pass,  3325. 

of  a  legacy  pure  and  simple,  3326. 

of  a  conditional  legacy,  3327. 

of  a  legacy  to  an  uncertain  day,  3328. 

in  the  case  of  substitutions  and  fiduciary  bequests,  3329. 
TBEBELLIANIC  PORTION,  how  distinguished  from  Falcidian,  3889. 

why  so  called,  3890. 

many  rules  of  the  Falctdiaa  portion  apply  to,  3891. 

defined,  3892. 

due  to  an  executor  charged  with  a  fiduciary  substitution  haying  only  part  of  the 
inheritance,  3893. 

testator  may  assign  houses,  lands,  or  money,  in  lieu  of,  3894. 

or  may  forbid  the  deduction  of,  3895. 

executor  who  has  restored  the  whole  inheritance  may  not  afterwards  claim,  3896. 

a  fiduciary  substitute  changed  with  a  second  restitution  has  no  right  to,  3897. 

how  the  fruits  are  reckoned,  or  not,  as  a  part  of,  3898. 

tiie  fruits  not  reckoned  to  children  as  a  part  of,  3899. 

an  executor  charged  to  restore  the  inheritance,  who  has  made  no  inventory,  is  de- 
prived of,  3900. 

different  opinions  concerning  this  law,  3901. 

different  cases  judged  by  circumstances,  3902. 
TRUTH,  what  it  is,  1996. 

a  thing  adjudged  is  held  for  true,  201 1  ■ 
TUTOR,  the  necessity  of  guardianships,  1276. 

the  nature  of  this  engagement,  1277. 

difference  between  Roman  and  civil  law  as  to  tutonhips,  1278  -  I28I. 

tutorship  defined,  1283. 

duration  of  tutorship,  1284. 

tiie  nearest  relations  should  be  appointed,  if  there  is  no  reason  to  the  contraiy,  1285. 

may  be  named  by  the  parents,  1286. 

one  or  more  may  be  named,  1287. 

honoraiy,  and  onerary,  1288. 

should  be  confirmed  by  the  judge,  1289. 

witii  or  without  surety,  1290. 

the  one  who  offers  security  preferred,  1291. 

the  father  or  grandfather  is  instead  of,  1292. 

who  may  be,  1293. 

takes  an  oath  of  faithful  administration,  1294. 

tutorship  is  general  and  indefinite,  1295. 

should  take  advice  of  the  relations  of  their  minors,  1296. 

custom  of  France  concerning  this,  1297. 

tiie  council  of  the  tutor,  1298. 
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the  fonctioo  o(  1299. 

bis  power  and  aathoritj,  1300. 

of  liie  expenses  which  a  tator  may  lay  out,  1301. 

the  administnition  of,  reaches  to  all  affairs,  1303. 

extent  and  limits  of  his  power,  1303. 

who  abuses  his  power,  1304. 

whom  the  father  had  ordered  to  follow  the  motfaei's  advice,  1305. 

how  the  tator  acts  for  the  minor,  1306. 

effect  of  tutor's  anthority,  1307. 

restitation  of  the  minor  notwithstanding  the  tutor's  anthority,  1308. 

where  a  tutor  has  a  claim  against  his  minor,  another  tutor  is  substitated,  1309. 

tutor  cannot  accept  an  assignment  to  a  debt  owing  by  his  minor,  1310. 

is  obliged  to  act,  1311. 

is  to  look  after  the  minor's  educadon,  1312. 

the  mother  of  a  minor  intrusted  with  his  education  unless  otiierwise  provided,  1313. 

if  she  marry  again,  1314. 

expenses  of  the  minor,  how  regulated,  1315, 1316. 

when  the  education  of  the  minor  is  regulated  by  his  lather's  will,  1317. 

a  minor  without  an  estate,  1318. 

the  second  engagement  of  tutor  is  the  administration  of  the  estate,  1319. 

must  make  an  inrentoiy  of  minor's  goods,  1320. 

this  being  done,  the  deeds  and  writings  are  put  into  his  hands,  1321. 

and  be  is  put  in  possession  of  the  goods,  1322. 

custom  of  France  as  to  lands  of  minors,  1322,  note. 

should  sell  movables  belonging  to  the  minor,  1323. 

cannot  purchase  the  goods  of  minor,  1324. 

if  among  movables  there  are  some  necessary  for  the  use  of  the  estate,  1325. 

if  tutorship  is  to  last  but  a  short  time,  1326. 

of  movables  of  value,  such  as  jewels,  1327. 

should  regard  the  advantage  of  the  minor  nther  than  the  disposition  of  the 

fiitfaer,  1328. 
small  and  desperate  debts  to  be  sold,  1329. 
of  the  money  arising  firom  sales,  1330. 

who  is  a  creditor  of  the  minor,  and  who  compounds  with  the  other  ciediton,  1331. 
mnst  pay  interest  for  moneys  which  he  neglects  to  invest,  1332. 
is  allowed  time  to  invest  such  moneys,  1333. 
usage  in  France  respecting  this,  1333,  note, 
if  the  minor's  revenues  exceed  the  expenses,  1334. 
of  the  revenues  from  new  funds,  1335. 

discharged,  if  he  has  no  opportunity  of  investing  to  advantage,  1336. 
if  he  neglect  to  invest,  or  to  take  his  discharge,  1337. 
the  administration  of  two  or  more  tutors,  1338. 
division  and  discussion  among  several  tutora,  1339. 
which  shall  be  preferred  where  there  are  many,  1340. 
the  obligations  of  honorary  tutors,  1341. 

the  last  engagement  of,  to  give  an  account  after  his  tutorship  is  ended,  1342. 
obliged  to  give  account  daring  his  administration,  if  necessaxy,  1343. 
charge  and  discharge  on  tutor's  accounts,  1344. 
may  charge  all  reasonable  expenses,  1345. 
the  estate  of,  is  mortgaged  to  the  minor,  1346. 
if  a  mother  who  is  guardian  marry  again,  1347. 
sureties  of  tutors,  their  obligations,  1348. 
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should  be  dlsciused  before  surety  is  sued,  1349. 
of  those  who  certify  tators  to  be  solrent,  1850. 
of  those  who  nominate  a  tutor,  1351. 
heirs  or  executors  of,  1352. 

their  duty,  as  to  affairs  begun  before  tutor's  death,  1353. 
as  to  new  affairs,  1354. 
if  the  heir  of,  assume  the  tutorship,  1355. 
the  surety  discussed  before  the  co-tutor,  1356. 
allowed  interest  for  money  which  he  advances,  1361. 
has  a  mortgage  on  the  minor's  estate,  1362. 
priTiIege  of,  in  his  mortgage,  1363. 
causes  for  which  a  tutor  may  be  removed,  1371. 
a  tutor  removed  for  dishonesty  is  branded  with  infamy,  1372. 
punishable  misdemeanours  of,  1373. 

the  causes  which  render  persons  incapable,  or  excuse  them  from  being  tutors,  1374. 
difference  between  incapacity  and  an  excuse,  1375. 
women  cannot  be  guardians  but  to  their  own  children,  1377. 
mothers  and  grandmothers  may  be  guardians,  1378. 
the  father-in-law  may  be  tutor,  1378. 
minors  cannot  be  tutors,  1379. 

the  infirmities  which  render  persons  incapable  of  being,  1380. 
a  son  of  full  age  may  be,  1381. 

other  causes  for  not  confirming  the  nomination  of,  1382. 
excuses  are  of  two  kinds,  1383. 
incapacity  is  an  excuse,  1384. 
those  past  seventy  years  of  age  excused,  1385. 
the  number  of  children  is  an  excuse,  1386. 
three  tutorships  excuse  from  a  fourth,  1387. 
or  one  burdensome  tutorship,  1388. 
enmity  between  minor's  father  and  tutor  excuses,  1389. 
certain  lawsuits  excuse,  1390. 

a  lawsuit  between  the  minor  and  next  of  kin  to  the  tutor,  1391. 
excuse  on  account  of  privilege,  1392. 
ecclesiastical  persons  cannot  be  tutors,  1393. 
poverty  and  want  of  industry  excuse,  1394. 
when  nominated  should  act  till  discharged,  1895. 
acceptance  precludes  all  excuses,  1396. 
of  incapacity  happening  after  the  nomination,  1397. 
privilege  acquired  after  the  nomination,  1398. 
excuses  happening  after  entering  on  oflSce  do  not  dischaige,  1399. 
when  the  tutor  and  minor  live  in  different  places,  1400. 
excuses,  no  one  of  which  alone  ia  sufficient,  1401. 
or  guardian  who  participates  in  a  fraud  on  creditors,  how  liable,  1649. 
may  mortgage  the  estate  in  his  charge,  1678. 
TUTORSHIP,  at  an  end  when  minor  is  of  age,  1364. 
of  several  minora,  1365. 
administration  of,  after  majority,  1366. 
terminated  by  death  of  the  minor,  1367. 
or  by  death  of  the  tutor,  1368. 
or  by  the  civil  death  of  either,  1369. 
or  by  excuse  or  removal  of  the  tutor,  1370. 
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UNDEHTAKEB,  457. 

UNDERTAKINGS  o/t  work  bj  tJbe  grait»  defised,  619. 

the  differonoe  of  imdertaken,  as  they  fiimish  the  materials  or  oot»  5S0. 

of  the  architect  who  famishes  every  thing,  S22. 

the  conditions  of,  523. 

what  things  to  be  regulated  by  the  judgment  of  skilful  penons,  524. 

undertakers  answerable  for  ignorance,  525. 

and  for  defects  of  matrrials  they  are  to  fumsh,  5M. 

of  the  care  they  are  bound  to  take,  527. 

of  the  defect  of  the  thing,  528. 

the  care  of  carriers  and  watermen,  529. 

work  to  be  done  to  owner's  satisfaction,  or  the  ariutntioii  of  a  third  person,  saOi 

work  made  according  to  the  owner's  direction,  531. 

if  the  work  perish,  before  it  is  approTed,  532. 

if  an  edifice  perish  while  building,  533. 

if  the  workman  is  to  furnish  eyeiy  thing,  and  the  whole  perish,  634. 

of  accessories  to  the  engagement  of  the  undertaker,  535. 

the  engagements  of  the  person  who  gives  work  to  be  done,  536. 

he  owes  the  price,  with  interest,  if  he  be  in  delay,  587. 

he  may  be  discharged  from  advancing  the  price,  in  case  of  danger,  538. 

if  the  thing  perish  through  his  act,  or  its  own  defect,  689. 

if  the  work  be  not  done  at  die  time  agreed,  540. 

of  the  laborer  whose  fanlt  it  was  not  that  he  did  not  work,  641. 

if  the  master  delay  to  receive  the  woik,  64S. 

if  the  undertaker  is  at  any  charge,  543. 
UNIYEBSAL  DONEE  is  in  the  place  of  heir,  2674. 
UNIVERSAL  SUCCESSOR,  the  king  is,  in  certain  cases,  2673. 
UNLAWFUL  COVENANTS,  of  two  sorts,  1266. 

in  what  respect  covenants  are  contrary  to  law,  1267. 

null,  and  liable  to  punishment,  1268. 

the  effect  of,  1269. 

when  one  may  or  may  not  recover  what  is  unjustly  given,  1270. 

whether  condition  of  the  receiver  is  better  dian  that  of  the  giver,  1270,  note. 
USE,  how  distinguished  from  usufiruct,  969. 

defined,  971.  ' 

when  it  implies  the  usufruct,  972. 

he  who  has  the  use  ought  not  to  incommode  the  proprietor,  973. 

cannot  be  transferred,  974. 

accruing  to  husband  or  wife,  is  for  both,  975. 

lasts  during  lifby  976. 

of  movables,  its  bounds  and  extent,  99L 

expires  by  death  of  usufhictnaiy,  1006. 

and  by  limitation,  1007. 
USUFRUCT,  948. 

defined,  949. 

of  movables  and  immovables,  950. 

comprehends  all  sorts  of  revenues,  951. 

the  usufrnctuaiy  makes  the  fruits  which  he  gathers  his  own,  952. 

the  rent  of  the  lease  belongs  to  the  usufructuary  as  the  fruits  do,  9.53. 

the  revenues  of,  acquired  successively,  shared  between  the  proprietor  and  BSite> 
tuary,  954. 

the  nsufhictuary  may  anticipate  the  harvest,  955. 

increased  or  diminished  by  diange  in  tlie  estate,  956. 
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USUFRUCT. 

changes  which  the  nsofractiiaiy  maj  make  in  the  estate,  957. 

trees  blown  down,  958. 

dead  trees,  959. 

trees  blown  down  maj  be  employed  in  repairs,  960. 

▼ine  props,  961. 

serrice  accessory  to,  962. 

of  conveniences  not  necessary  for  the  enjoyment  of,  963. 

the  nsofractaary  has  the  services,  964. 

improvements  and  repairs  which  the  Qsnfrnctaaiy  may  make,  965. 

sndi  improvements  cannot  be  taken  away  by  him,  966. 

Qsnfrttctaary  may  sell,  transfer,  or  give  away  his  right,  967. 

he  may  interrupt  the  lease,  968. 

of  movables,  98S. 

of  things  which  perish  in  the  use,  983. 

of  movables  in  a  totality  of  goods,  984. 

in  what  this  nsofrnct  consists,  985. 

of  living  creatores,  986. 

the  nsufractoary  of  a  herd  of  cattle  shoold  supply  ont  of  the  fruits  the  places  of 
those  who  die,  987. 

but  not  so,  in  the  case  of  animals  that  do  not  produce  young,  988. 

of  things  consumed  in  the  use  gives  a  property  in  them,  989. 

and  use  of  things  so  consumed  is  the  same  thing,  990. 

if  the  usnfmctuaiy  of  movables  can  let  them,  991. 

the  usufructuary  should  make  an  inventoiy  of  the  things  subject  to,  993. 

and  give  security  to  make  restitution,  994. 

and  preserve  and  take  care  of  the  things,  995. 

should  use  the  thing  as  a  good  husband  would,  996. 

should  acquit  the  chaiges,  997. 

and  ought  to  make  necessary  repairs,  998. 

a  person  having  the  bare  use  has  the  same  engagements,  999. 

of  relinquishing  a  usufruct  in  order  to  avoid  the  charges,  1000. 

the  proprietor  is  bound  to  leave  the  enjoyment  of  the  fruits  and  the  use  free,  1001. 

he  cannot  change  the  place  or  thing  even  for  the  better,  1002. 

he  should  remove  obstacles  against  which  he  is  bound  to  guarantee,  1003. 

he  should  reimburse  the  usufructuary  who  has  made  repairs  which  he  was  bound 
to  make  himself,  1004. 

the  usufructuary  enjoys  the  things  in  the  condition  in  which  he  finds  them,  1005. 

use  and  habitation  expire  by  death  of  usufructuary,  1006. 

and  when  the  time  to  which  they  were  limited  has  elapsed,  1007. 

restitution  of,  to  a  third  usufructuary,  1008. 

if  the  thing  perish,  1009. 

inundation,  1010. 

of  what  remains  of  the  land  or  tenement,  1011. 

difference  between  universal  and  particular,  1012. 

of  changes  in  the  land  or  tenement,  1013. 

the  remainder  of  the  thing  destroyed  belongs  to  the  proprietor,  1014. 

(See  Lbqact.) 
USURY,  607. 

condemned  by  the  divine  law,  608. 

what  causes  justify  the  receiving  of  profit  in  the  contract  of  letting  and  hir- 
ing, 610-622. 

prohibited  by  the  law  of  God,  and  naturally  unlawful,  623. 
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U8UBY. 

of  the  objectaons  of  luitren  in  their  defenoei  625. 

1.  that  they  do  a  kindness,  625.  * 
answer  to  this  objection,  626  -  628. 

2.  loss,  3.  want  of  gain,  629. 

4.  the  profit  of  the  borrower,  680. 

its  iniqnity,  631. 

the  bad  conseqnenoes  of,  682. 

prohibidoDs  of,  in  the  law  and  the  prophets,  638. 

forbidden  at  Bome,  633. 

objection  from  the  permission  to  the  Jews  to  lend  to  strugen,  634. 

answer  to  this  objection,  635  -  688. 

objection  that  the  gospel  has  not  forbidden  nsniy  answered,  639,  640. 

objection  from  the  libertj  of  osmy  nnder  the  Roman  law,  641, 64S. 

nxUawfnl  without  exception,  643. 

the  prohibitioDs  of,  reach  to  all  nsnrions  contracts,  644. 

exception  of  cases  where  the  tenn  has  eli^wed,  and  a  judicial  demand  of  paToett 

been  made,  645. 
exception  of  oontracti  for  aannities,  646. 

VALUATION,  443. 

VICES  OF  COVENANTS;  what  diey  are,  and  examples,  1209- 1213. 
hare  a  different  effect  as  thej  are  higher  or  lower  in  degree,  1215. 
(See  EuoB,  Foncs,  Fba.ui>,  Uklawtttl  CoTKirAHTa.) 

WAGERS,  685. 
WAR,  p.  33. 
WARRANTY,  878. 

none  against  riolenoe,  casnaltj,  or  acts  of  the  sovereign,  874. 

in  law  and  bj  deed,  375, 877. 

the  seller  cannot  be  discharged  from  a  warrsntj  against  his  own  deed,  878. 

regulated  by  particular  customs,  379. 

of  damages  for  eviction,  880. 

where  sale  is  dissolved  by  eviction,  the  seller  must  restore  die  price  iridi  dsB- 
ages,  382. 

if  Ae  thing  is  not  changed  at  time  of  eviction,  383. 

if  it  be  diminished,  384. 

if  it  have  increased  in  price,  385. 

if  the  purchaser  has  made  improvements,  386. 

how  such  improvements  to  be  estimated,  387, 888. 

if  seller  have  sold  knowingly  the  goods  of  another,  389. 

he  who  is  bound  to  warrant  cannot  evict,  890. 

where  the  purchaser  who  is  molested  does  not  give  notice  to  the  seller,  391. 

the  buyer  is  only  bound  to  give  notice  of  the  disturbance  to  the  seller,  392. 

may  be  demanded  before  disturbance,  393. 

of  law  in  the  sale  of  rights,  394. 

in  the  sale  of  an  inheritance,  396. 

in  the  sale  of  a  debt,  ^96. 

of  dowry,  663. 

is  reciprocal  among  coheirs,  2778. 

two  kinds  of,  2779. 

for  the  debts  due  from  the  succession  of  olher  chai^ges,  2780. 

may  be  otherwise  regulated  by  the  heire,  2781. 
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against  their  proportion  of  the  chaiges,  2782. 
against  new  charges  after  the  partition,  2783. 
losses  after  partition,  where  thej  fitUl,  2784. 
heir  bound  for  a  loss  happening  b^  his  act,  2785. 

heir  who  disposes  of  goods  privately  bears  the  loss  that  may  happen  on  them,  2786. 
WITNESSES  to  a  written  act  are  not  admitted  to  prove  the  contrary,  2025. 
examination  o(  ad  futuram  ret  memoriamf  abolished  in  France,  2036. 
about  customs  and  their  eyidencei  2039. 
the  use  o(  is  infinite,  2040. 
who  may  be  a  witness,  2041 . 

two  quidities  necessary  in,  probity  and  steadfastness,  2042. 
whose  probity  is  suspected,  2043. 
interested  in  the  &ct8,  2044. 
interested  in  the  party,  2045. 
who  are  relations  or  allies,  2046. 
who  are  friends,  2047. 
who  are  enemies,  2048. 

dependent  on  the  party  producing  them,  as  domestics,  2049. 
who  waver  in  their  deposition,  2050. 
two,  necessary  to  make  a  proof,  2051. 
many  may  be  produced,  2052. 
how  their  evidence  b  to  be  judged,  2053. 
whose  integrity  is  unimpeached,  may  be  mistaken,  2054. 
may  be  comp^ed  to  give  evidence,  2055. 
should  be  interrogated  by  the  judge,  2056. 
must  be  sworn,  2057. 
the  excuses  of,  2058. 

who  are  exempt  from  attending  by  reason  of  their  dignity,  2069. 
living  out  of  Uie  jurisdiction  of  the  court,  2060. 
the  advocate  of  a  party  cannot  be  a  witness,  2061. 
the  expenses  of,  to  be  paid  by  the  party  summoning,  2062. 
the  punishment  of  fiUse  witnesses,  2063. 

(See  Pboof,  Tbbtambmt.) 
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